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THE ENFORCEMENT OF THE PAYMENT
OBLIGATION OF THE EXPENSES MADE
BY PUBLIC INSTITUTIONS AND ESTABLISHED
BY ENFORCEABLE TITLES. LEGAL REGIME
Rada POSTOLACHE*
Abstract: We subject to our analysis of the payment obligation of the expenses
performed by public institutions established by enforceable titles, under the aspect of its
specific requirements, by differentiating it in relation with the payment obligation from the
common law. The main documentary sources in the performance of this analysis were the
normative acts, the doctrine and the jurisprudence. Our aimed objective is a multileveled
approach of this issue, synthesizing it as “unity in diversity”.
Keywords: public institution, budgetary expenses, enforceable title, voluntary
performance, “waiting” period

1. Introductory landmarks on public institutions and their funding
1.1. The notion of public institutions
Generically, the public institutions are central or local legal persons, through
which the state fulfils its role and functions. They are characterized by the
specificity of their activity, synthetically called “performance of public services”
and function according to the principle of “non-profit”.
In the meaning of the financial norms, the public institutions are: on the one
hand, according to Art 2 Pct 30 of the Law No 500/20021 on public finances,
central public institutions, such as the Parliament, Presidential Administration,
ministries, other specialized organs of the public administration, other public
authorities, autonomous public institutions, as well as the public institutions under
their subordination/coordination financed by the budgets stated by Art 1 Para 2 of
the Law No 500/2002; on the other hand, according to Art 2 Pct 39 of the Law No
273/20062 on local public finances, the local public authorities, such as the
communes, cities, municipalities, districts of Bucharest, public institutions and
* Associate Prof PhD, Faculty of Law and Administrative Sciences, “Valahia” University of
Târgovişte.
1
Official Gazette of Romania, Part 1, No 597/13 August 2002.
2
Official Gazette of Romania, Part 1, No 618/18 July 2006.
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services under their subordination, with legal personality, regardless of their
source of financing.
Financially, the qualification of a legal person as public institution is relevant,
because its finances, irrespective of their source are managed entirely in public law,
according to special legal rules. For the same reason, it is necessary that the very
legal act stating the establishment of a public institution to establish without any
doubt what is the scheme of its financing, with subsequent possibility for
modifications.
1.2. The financing of public institutions
According to Art 137 Para 1 of the Constitution of Romania, the “formation,
administration, use and control of the financial resources of the State, of territorialadministrative units and public institutions shall be regulated by law”. According to
this constitutional statement, Law No 500/2002 on public finances and the Law No
273/2006 on local public finances, the finances of the public institutions being
mentioned in two different chapters: Chapter 4 (“Finances of public institutions”),
Art 62 and next, namely Chapter 5 (“Finances of public institutions”), Art 67 and
next. The unitary application of these laws is insured by the executive-compulsory
regulations issued by the Minister of Public Finances3 (“secondary legislation”)
such as: norms, orders and instructions.
According to these laws, the local and central public institutions may be
financed from:
a) Completely from the state budget4 – through the procedure of the
budgetary allocations;
b) In mixed mode – from their own incomes and in addition, from grants from
the public budget;
c) Entirely from their own revenues, tailored to their specific activity.
Irrespective of their financing, the finances of the public institutions are
managed only in public finance regime; this is the condition for the performance of
public expenses or complying precisely with the imperative requirements stated by
the two financial laws5, including in the case of the execution by public institutions
of claims established by enforceable titles (according to the special regulation –
G.O No 22/2002).
3

Regarding the legal statement of the financial area, see Rada Postolache, Drept financiar, C.H. Beck
Publ.-house, Bucharest, 2014, pp. 11-16; Ioan Lazăr, Dreptul finanţelor publice. Drept bugetar, 1st
Volume, Universul Juridic Publ-house, Bucharest, 2013, pp. 92-97.
4
According to the two financial laws, in the area of the financing public budgets are included the
budgets enjoying their own incomes, such as: the state budget, the budget of state social insurances,
the budgets of special funds, the budgets of the administrative-territorial units. Of course, it is not
excluded the financing from non-reimbursable external funds, in compliance with the procedure
stated by the special normative acts.
5
For complete imaging, see Art 4 Para 2-4, Art 14 Para 1, Art 22 Para 1 and Art 47 of the Law No
500/2002, similar provisions being stated also by the Law No 273/2006 on local public finances.

8

Valahia University • Law Study

2. The payment, as step in the performance of a public expense
According to the financial substantial law, the payment is taken into
consideration as a different stage in the performance of expenses from the
budgetary funds, whose cycle it concludes, its performance representing the
prerogative of the manager of the accounting department/person responsible with
its performance.
Besides the compliance with the requirements above mentioned, the payment
also refers to an expense, committed, liquidated and ordained – stages6 under the
responsibility of the authorizing officer – the leader of the public institution with
legal personality or the person delegated by him, according to the law.
The payment requires the existence of the documents justifying that budgetary
expense, for which was performed the preventive financial control, according to
G.O No 119/1999 on internal audit and preventive financial control. In the absence
of these documents7, we are in the presence of a payment performed with the
violation of the law, raising the issue of the legal responsibility of those who have
ordered its performance.
The instrument of payment is represented by the payment order8 released by the
debtor public institution, subjected to the provisions of Regulation of the National
Bank of Romania No 2/2016 on credit transfers and direct debit9. We do not exclude
the incidence of credit titles as payment instruments10 – to the extent that their use
also complies with the terms and conditions of payment from public funds.
The legislator states that the payment from public funds, regardless of its
beneficiary, be performed using the territorial structures of the Treasury of Public
Finances, for the unity of the budgetary performance.
In practice, the payment refers to the debit of the public institution’s account,
based on the payment order and the legal supporting documents issued in execution
6

Exceptionally, certain phases may lack; we are considering the performance of public expenditures
without their prior order, expressly mentioned by the Ministry of Public Finances (i.e. offering
granting advances for public expenditures, under the terms of the law), the ordering being held later.
7
The situations of illegal payments are extremely different. As example we need to mention the
payment order of an asset, without the asset being delivered at the date of the payment.
8
Regarding the legal regime of the payment order, see also: Manuela Nita, Titlurile de credit ca
instrumente de plată, Universul Juridic Publ.-house, Bucharest, 2010, pp. 193-196; Manuela Nita,
Non-Specific Payment Instruments, in “Supplement of Valahia University Law Study”, Targoviste
2014, Bibliotheca Publ.-house, Targoviste 2014, pp. 98-100.
9
Official Gazette of Romania, Part 1, No 668/31 August 2016.
10
For their legal regime, see also: Manuela Nita, op. cit., pp. 71-192; Manuela Nita, Considerations
on the law of the form and the substance of the conditions of bills of exchange and promissory
notes, in “Supplement of Journal of Legal Studies”, Lumen Publ.-house, Iasi, 2011, pp. 223-236.
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of the legal commitments assumed, followed by the crediting of the creditor’s
account11.
3. The performance of the payment obligations
of the public institutions stated by enforceable titles
Restrictively, the payment is the execution of an obligation legally assumed by
the public institution, summed up here at the remittance of an amount of money12,
due to the specificity of the budget expenditure – to be made only in cash.
Non-compliance by the public institution with the payment obligation at its
due time, according to the legally assumed obligations during the budgetary
exercise raises the problem of its performance according to the following legal
regulations: a) G.O No 22/2002 concerning the enforcement of payment obligation
of the public institutions stipulated in enforceable titles13; b) Order of the Minister
of Finances No 2336/2011 or the approval of the Procedure for implementing the
executive orders under which it is requested the establishment of the attachment of
the accounts of the authorities and public institutions opened at the level of the
units of the State Treasury14, subsequently modified15; c) Code of Civil Procedure,
as common law in the area of enforceability.
The procedure for the enforcement of the payment obligations of public
institutions stipulated in enforceable titles stated by G.O No 22/2002 reveals, in its
chronology, the following steps to be taken: obtaining an enforceable title; the
intention of the public institution to willingly perform the payment obligation; the
ascertainment of the lack of funds for the voluntary execution of the obligation; the
payment notification sent to the debtor public institution; a 6 months period; if
necessary, the initiation of the procedure of forced execution in one of the forms
stated by the law – movable, immovable or indemnifying16.
Obtaining an enforceable title – G.O No 22/2002 refers to the existence of an
enforceable title, in our case – a court decision, but also another type of enforceable
11

According to Art 1497 of the Civil Code, “If the payment is operated by bank transfer, the date of
payment is that for which the creditor’s account was fed with the amount of money that was the
subject of the payment”.
12
For the common law the payment is defined as “the remission of an amount of money or, where
appropriate, the performance of any form of performance representing the very object of the
obligation” (Art 1469 Para 2 of the Civil Code).
13
Official Gazette of Romania, Part 1, No 81/1 February 2002, with subsequent amendments.
14
Official Gazette of Romania, Part 1, No 523/25 July 2011.
15
Modified by the Order of the Minister of Finances No 161/2012, published in the Official Gazette
of Romania, Part 1, No 116/15 February 2012.
16
Decision of the High Court of Cassation and Justice No 911/2013, available at
https://legeaz.net/spete-civil-iccj-2013/decizia-911-2013; Civil Decision No 1092/30 April 2014
issued by Calarasi Court, available at https://legeaz.net/spete-civil-2/contestatie-la-executareinterpretare-art2-1092-2014.
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document issued by other authorities, according to the law, stating the obligation
for the public institution to pay for the claim it did not honor properly, during the
budgetary execution, with the occasion of performing the generated payment.
The intention of the public institution to willingly perform the payment
obligation – naturally, we must have a voluntary payment but, this time, based on
the enforceable title of the creditor. As stated also by the jurisprudence, “the public
institution has the duty, as representative of the state power, to supervise the
compliance with the principle of legality and to willingly perform the enforceable
title opposable to it”, here, a court decision or another document issued according
to the law, not having to wait for the performance of the claim thus determined.
The intention to perform must comply with G.O No 22/2002, in relation with
the norms of the two financial laws above mentioned. Thus, according to Art 1
Para 1 of the G.O No 22/2002, “Claims declared enforceable against public
authorities or institutions shall be settled by deploying the amounts approved for
that purpose in their budgets, or, as the case may be, the expenditure titles within
which the debt at issue falls”. The intention to perform must be understood through
the preoccupation of the public institution to approve in its budget the amounts
necessary to cover the claim stated by the enforceable title or if they were already
approved to pay them from the expenditure titles to which the respective payment
obligation falls17.
According to Art 1 Para 2 of the same document, “Claims declared
enforceable against public authorities or institutions may not be settled by
deploying the amounts intended, under the approved budget, to cover
organizational and operational expenses, including staff expenses, the purpose of
which is to enable the authority or institution to fulfill the statutory tasks and
objectives for which it has been established”.
The intangibility of these amounts, which we see as protection measure for the
debtor public institution and also as limit for the performance of a payment
obligation stated by an enforceable title has the nature to protect the general interest,
aimed by the financial legal norms; on these grounds, the public institution must,
unhindered, hold the amounts allocated for its functioning. As it has been constantly
stated, G.O No 22/2002 is in compliance with the rule of free access to justice and
the right to a fair trial, not discriminating the creditor in front of the state18.
If the payment obligation stated by the enforceable title was paid, the conflict
debtor-creditor ceases, the claim being performed.
17

18

The above mentioned statement reaffirms the principles of the budgetary specialization, according
to which the expenditures shall be approved in the budget on categories, according to their nature
and destination, which shall be strictly respected.
See also the Decision of the Constitutional Court No 444/2003 regarding the rejection of the
exception for unconstitutionality of the G.O No 22/2002 concerning the enforcement of payment
obligation of the public institutions stipulated in enforceable titles, Official Gazette of Romania,
Part 1, No 871/8 December 2003; Decision of the Constitutional Court No759/2015, Official
Gazette of Romania, Part 1, No 107/11 February 2016 (Pct 20)
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The debtor’s summoning – it is the procedural phase mentioned by the special
law, with the effect of the triggering the enforcement, the jurisprudence integrating
it. The summoning shall be performed by the competent enforcement body, at
creditor’s request, the debtor being notified to fulfill his payment obligation
established by the enforceable title. The above mentioned special law states a
deadline for the summoning, analyzed below.
The 6 months period for the summoning – according to the G.O No 22/2002,
the enforcement cannot be applied immediately to the debtor public institution. In
this meaning, unlike the common law, Art 2 of the special law states the debtor
institution is required to take, within 6 months, the necessary steps to comply with
its payment obligation. That period shall run from the date on which the debtor has
received the order to pay from the competent implementing body, at the claimant’s
request. Within this period granted for the debtor, the claimant shall wait for the
debtor public institution to take the necessary steps in order to procure the
necessary funds to cover the claim stated by the enforceable title.
The term stated by Art 2 of the G.O No 22/2002 has generated numerous
controversies, frequently being invoked the delay in the recovery of the claim by
the creditor, thus endangering his rights and legitimate interests, all the more so as
he has already followed the judicial procedure provided by the law for the recovery
of the amounts owed by the state public institutions/authorities.
Thus, the European Court on Human Rights (ECHR) has constantly stated that
state authorities are the ones who need to take all the necessary steps and efforts in
order to apply the court decisions and that it is not appropriate to request a person,
who holds a claim against the state, that after the conclusion of the judicial
procedure to initiate a new procedure in order to receive the amount of money to
which is entitled to, practically resulting in a useless delay of the creditor’s
enrichment on the basis of the debtor state. The ECHR considered that Art 2 of the
G.O No 22/2002 violates the right of the creditor to a fair trial, contrary to the
provisions of Art 6 Para 1 of the European Convention on Human Rights and
Fundamental Freedoms19.
The Constitutional Court20 has considered that the provisions of Art 2 of the
G.O No 22/2002, by stating the 6 months period, extends the duration of the
procedure to enforce the title, by affecting the celerity of the enforcement; but the
Constitutional Court did noticed that the jurisprudence of the ECHR21 also states
that, though a state authority could not invoke the absence of liquidities in order to
justify the denial to apply a decision, exceptionally, it is accepted a delay in the
performance, which could be justified by special circumstances, even if the rule is
19

Available at https://www.echr.coe.int/Documents/Convention_ENG.pdf
The Court ruled upon the constitutionality of the G.O No 22/2002 through several decisions
constantly stating that these do not violate the constitutional provisions. See as example Decision
No 127/19 February 2008, Official Gazette of Romania, Part 1, No 298/16 April 2008.
21
For instance, Decision of 7 May 2002 ruled in the case file Burdov v Russia.
20
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that of the enforcement within a reasonable time. This delay must not be
prolonged, o that it will harm the very substance22 of the right protected by Art 6
Para 1 (“the right to a fair trial”) of the European Convention on Human Rights.
The Constitutional Court stated that the establishment of the 6 months period
does not violate the provisions of Art 21 of the Constitution23 so that, even if the
public institutions are compelled to pay the claims for the creditors natural or legal
persons, the prolongation of the enforcement due to lack of funds does not attract
its violation within a reasonable time24; also, it does not violate Art 44 Para 1 of the
Constitution25, which guarantees the claims against the state, because the
constitutional text does not refer to their immediate payment, the conditions stated
by G.O No 22/2002 having the purpose of finding the necessary resources for the
performance of the obligations.
Following this reasoning, the Constitutional Court stated that the procedure for
enforcement of the payment obligations belonging to public institutions shall be
performed within a reasonable time, therefore considering that Art 2 of the G.O No
22/2002 is constitutional.
The national courts have ascertained that the execution of this term is not
always mandatory, the forced enforcement initiated against the debtor public
institution being legal also for the case in which the creditor has been satisfied
within the 6 months period, stated by the law26. Naturally, for as long as there is an
enforceable title stating a legal claim, the debtor public institution shall have the
obligation to willingly honor it, undertaking the necessary steps, without waiting to
be summoned or for this term to be fulfilled.
Sometimes called “term for waiting”, other times known as “a prior
procedure”, it must be noted that this notion shall not be applied de plano. We
consider that the notion under debate does not operate separately – for all claims
resulting from enforceable titles and regarding every public institution, but only in
the case in which the debtor public institution proves the lack of funds. Thus,
according to Art 2 of the G.O No 22/2002, the period shall be granted only for the
22

According to Art 126 Para 2 of the Constitution, the jurisdiction of the courts of law and the
judging procedure shall only be stipulated by law without endangering the substance of the
individual rights and fundamental freedoms.
23
Decision of the Constitutional Court No 759/5 November 2015 regarding the exception of
unconstitutionality of Art 1, 2 and 7 of the G.O No 22/2002 concerning the enforcement of
payment obligation of the public institutions stipulated in enforceable titles, published in the
Official Gazette of Romania, Part 1, No 81/1 February 2002.
24
Decision No 127/19 February 2008.
25
Decision No 529/11 October 2005, published in the Official Gazette of Romania, Part 1, No
1025/18 November 2005.
26
It has stated that “(…) it is possible to proceed to the seizure and an action for validation of the
removal can be submitted, according to Art 789 of the Code of Civil Procedure, before the
expiration of the 6-month period stipulated by G.O No 22/2002”; online source: http://ejuridic.manager.ro/articole/caz-practic-executarea-obligatiilor-de-plata-ale-institutiilor-publice15869.html
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exclusive case in which the debtor institution “does not initiate, or continues, the
enforcement of the claim stated by enforceable titles due to lack of funds”27, its
incapacity for payment having to be proven28.
Obviously, the proven lack of funds represents a reason only for the
establishment of the period stated by Art 2 of the G.O No 22/2002, during which
the debtor public institution has to “take the appropriate steps”29 to fulfill the
payment obligation. The chief credit accountants shall have the obligation to order
“all necessary measures to be taken” for the statement in their own budgets and
those of the subordinated institutions of the budgetary credits30 necessary for the
payment of the amounts stated by enforceable titles (Art 4).
Art 4 of the G.O No 22/2002 states, as example, the transfer of budget credits
as an insurance measure by the chief credit accountants of the amounts necessary
for the payment. This transfer has the meaning of an operation through which it is
diminished the budgetary credit from a sub-division of the classification having
availabilities and is incremented another sub-division for which the funds are
insufficient, in compliance with the legal provisions stating that operation. The
effect of the transfer of budgetary credits is the modification of the credits within
the budget of the same public institution and, by way of derogation from Art 47 of
the Law No 500/2002 and Art 49 of the Law No 273/2006, it can be operated
throughout the entire budgetary year, not just starting with the third trimester of the
budgetary year.
According to the law, the steps of the debtor public institution may aim other
means for the modification of the budgetary credits, approved by the two financial
laws, in order to insure the necessary amounts for the full payment of the overdue
obligations, such as: the withdrawal of the budgetary credits, the cancelation of the
budgetary credits, budgetary corrections, the use of the budgetary reserve fund.
27

28
29

30

In this case the court rejected the appeal for non-performance submitted by the debtor public
institution, because it did not invoked the lack of funds in order to justify the non-payment, but the
absence of documents from the creditor, which were communicated upon every request; in this
meaning, https://legeaz.net/spete-civil-2/contestatie-la-executare-interpretare-art2-1092-2014
The so-called phase of the “ascertainment of the lack of funds for the voluntary payment of the
obligation”.
For instance, the inclusion of the creditor’s claim stated by the enforceable title in the budget of
incomes and expenses of the debtor public institution subjected to corrections, the drafting of a
financial plan allowing it the payment of the claim in litigation.
The measure must be understood also in its connection with Art 281 of the Law No 500/2002
(“Outstanding payments”), which state true “curative measures” to insure the outstanding
payments, thus: “Chief credit accountants have the obligation that in the execution of the budgets
stated by Art 1 Para 2 to insure the outstanding registered at the conclusion of last budgetary year,
as well as of the outstanding payments resulted for the current year. The chief credit accountants
may engage in new legal commitments, within the limit of the approved budgetary statements, only
after the conclusion of the outstanding payments registered at the end of last year, or arrears of
current year execution, except for new commitments for projects/programs financed from nonreimbursable funds”.

14

Valahia University • Law Study

Beside the transfer of credits, the most usual one should be the budgetary
correction, stated by the two financial laws.
The law also states the possibility for the creditor and debtor to agree upon a
period different than the one stated by Art 2, as well as upon other conditions to fulfill
the obligations stated by the enforceable title. We consider that the period can be
shorter or longer than 6 months, as the legislator does not circumscribe, prioritizing
here the legal valences of the parties’ agreement (the parties may agree upon).
According to Art 3 of the G.O No 22/2002 “If the public institutions fail to
comply with their payment obligation as referred to in Article 2, the claimant may
seek enforcement pursuant to the Code of Civil Procedure and/or pursuant to other
relevant statutory obligations31” – through deduction, movable or immovable
foreclosure.
The period of grace/rescheduling the payment of the outstanding obligation
established by the enforceable title32 – stated by Art 6 of the G.O No 22/2002, the
period of grace/rescheduling of the payment of the outstanding obligations may be
granted upon request from the debtor institution, if necessary by the court ruling on
the case file or by the competent enforcement court – if the payment obligation is
stated by an enforceable title, other than a court decision. The period of
grace/rescheduling of the payment for the outstanding obligation shall be granted
according to circumstances – “(…) for the cases in which, based on solid grounds
regarding the attributions stated by the law, the debtor institution cannot fulfill the
payment obligation under the conditions of Art 1 Para 1 and Art 2 Para 4”.
The legislator prioritizes, like in Art 1 Para 2 of the G.O No 22/2002, the
performance of the attributions stated by the law for the debtor institution who,
even if it acted according to Art 1 Para 1, Art 2 or Art 4 of the G.O No 22/2002,
cannot fulfill the payment obligation, thus offering the possibility to enjoy a delay
or the rescheduling of the payments.
From the interpretation of Art 6 of the G.O No 22/2002, the courts have
mentioned that the benefit of the period of grace in the favor of the debtor public
institutions is conditioned by the proof of the non-fulfillment of the obligation due
31

We are considering the Order of the Minister of Finances No 2336/2011 applied for the procedure
of attachment of the amounts owed by public institutions, stated by enforceable titles which have
not been honored according to G.O No 22/2002. The special regulation is compliant with the
intangibility of the amounts to which Art 1 Para 1 of the G.O No 22/2002 refers to, giving to the
debtor public institution the prerogative of determining and communicating them to the seized third
party, in this case the State Treasury through its territorial units to which the debtor has opened
accounts. Obviously, the law states an operational procedure for the seizure, without endangering
the interests of the parties, comparable to the enforceable bank settlement applicable to tax
deduction.
32
For practicalities, see also the Decision of the High Court of Cassation and Justice No 911/5 March
2013 issued in appeal by the 2nd Civil Section (decision issued for solving the appeal submitted by
the AAAS – Authority for State Assets against the Civil Decision No 100/18 September 2012 of
the 5th Civil Section of the Bucharest Court of Appeal), available at https://legeaz.net/spete-civiliccj-2013/decizia-911-2013, visited on 7 June 2018.
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to the lack of funds, as well as the proof of the steps taken to obtain the funds
necessary for the payment of the obligations33. Clearly, these conditions are
additionally accompanied by the requirement that there are good grounds for
achieving the tasks provided by the law34.
The period of grace/rescheduling the payment is referred to as a right, not as
an obligation of the courts, ruling in relation to the circumstances of the case
subjected to judgment. They must be seen as exceptional measures, with limited
application – only for the cases stated by the law and for a reasonable period of
time, to avoid the delay of the act of justice, so that the right to free access to
justice shall not become an illusion.
The suspension of the execution – upon the request of the debtor public
institution, the notified court may order the suspension of the initiation or the
continuation of the forced execution until the definitive solution of the request on
the application for payment of the due amount. The suspension shall be ordered by
an enforceable court minute, where appropriate without any bail. The minute shall
be appealed separately.
The temporary suspension of the execution – shall be allowed for emergency
situations and approved by a court minute without the summoning of the parties
until the conclusion of the request for the suspension; it is not subjected to any bail
or form of appeal.
According to Art 7 of the G.O No 22/200235, the requests stated here are
exempted from the legal stamp duty and shall be trialed with celerity. The decision
given in these cases, except the case of the temporary suspension of execution, may
be appealed.
We consider that the measure of the suspension of the execution is meant not
to burden the debtor public institution, offering the possibility to organize its
activity so that it will insure the financial resources necessary for the payment of
the claims stated by enforceable titles.
33

In this case, “though the commercial sentence, according to Art 7208 of the Civil Procedural Code
(currently, repealed) has become enforceable on 30 November 2009, the court ascertaining that,
between this moment and the date of registration by the creditor of the request for foreclosure,
there was no step from the debtor for the voluntary payment of the obligation established by the
enforceable title in the absence of the necessary steps to obtain the funds, liquidity cannot relieve
the debtor of forced execution”; see also the Decision of the High Court of Cassation and Justice
No 911/5 March 2013.
34
In this case, the sale of the three cars during the movable foreclosure of the debtor AAAS
(Authority for State Assets) does not impede the fulfillment of its legal obligations or to prevent the
performance of its duties, the court rejecting the application for the grace period. The debtor must
prove that the sale of the three cars leads to an imminent risk of blocking its activity, implicitly to
the proper and efficient failure of its duties; see also the Decision of the High Court of Cassation
and Justice No 911/5 March 2013.
35
Regarding the constitutionality of Art 7 of the G.O No 22/2002, Decision of the Constitutional
Court No 332/2013.

16

Valahia University • Law Study

4. Conclusions
Normality is the voluntary payment of budget expenditure within the budget
exercise to which it is assigned, under the terms and conditions of the legal
commitments entered into with the creditors of the debtor public institution.
The omission, refusal or delay of the payment by the debtor public institution
give the creditor the right to request the payment according to G.O No 22/2002,
normative act derogative from the common law. The procedure established by this
normative act has certain specificities, which have generated controversies in the
doctrine and jurisprudence of the ECHR, of the Constitutional Court of Romania and
the national courts. We are considering under this aspect: a) the disbursement of the
amounts intended for the payment of the debt securities, the legislator being loyal to
the intangibleness of the sums allocated for the purpose of organizing and operating
the public institution, and ultimately the accomplishment of its attributions and
objectives, implicitly respecting the rule of the specialization of budgetary
expenditures; b) the possibility of granting a “waiting” period of 6 months within
which the debtor institution must take steps to take any measure likely to lead to the
payment of outstanding payment obligations established by enforceable titles; c) the
possibility of granting the debtor a period of grace/rescheduling the payment of the
financial obligation stated by the enforceable title, seen as an exceptional measure,
established for a reasonable period.
Materially, the above mentioned measures have the feature of protecting the
public interest. Though it creates certain limits for the execution, the measures do
not violate the free access to justice, the right to a fair trial, nor the discrimination
of the creditor in favor of the state.
Obviously, the application of these measures results in the delay of the
performance of the claims from public funds, no matter how reasonable they aim to
be. But these cannot hinder the legal liability of the debtor public institution for
non-performance, partial performance or the delayed performance of its legal
obligations stated by enforceable titles, according to the violated legal norms.
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ALTERNATIVE DISPUTE RESOLUTION
IN PUBLIC PROCUREMENT CONTRACTS –
ADMINISTRATIVE LAW BOUNDARIES
Mihaela V. CĂRĂUŞAN*
Abstract: The article discuss the developments in the field of alternative dispute
resolution in construction contracts. The area attracting the attention is the debate over the
use of alternative or statutory dispute resolutions in construction contracts. This article
explores the new legal grounds of arbitration in the Romanian administrative construction
contract. Because of the lack of quantitative data the research methodology was based on
the qualitative ones and we reviewed the literature on construction contracts, the Romanian
legal framework and the Constitutional Court Decisions, and the good practices in the field
of alternative dispute resolution mechanisms. Finally, by taking into account the barriers of
the Romanian administrative and legal systems we discuss the insufficiencies of using
arbitration in administrative contracts. This paper first provides an overview of disputeresolution methods that can be used within public construction contracts. Then reviews the
possibility to use arbitration method in administrative contracts. In the end, the paper
summarizes and concludes with a direction for further research and development.
Keywords: dispute resolution methods, arbitration, administrative contract, public
system reluctance.

1. Introduction
Durkheim1 by arguing that people cannot cooperate and establish relationships
without taking into account important social features as non-contractual conditions
and organic solidarity, along with the duration and the self-interest became the first
social scientist who called the attention in his work on the importance of contracts
in society. To all these Pound2 referring to the economic order, mention that the
legal securing of promised advantages is the real trigger for a contract. But among
the legal doctrinaires, since 19603, the contract is seen as the result of negotiation
limited by the legal norms which enforce the contracting parties obligations. In the
* Assoc.prof., PhD, National University of Political Studies and Public Administration, Faculty of
Public Administration, Bucharest, Romania, e-mail: mihaelacarausan@gmail.com.
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Durkheim, E., The Division of Labor in Society, translated by George Simpson. New York: The
Free Press, 1933.
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Pound, R., Contract in Edwin R. Seligman (ed.), Encyclopaedia of the Social Sciences: 3, 1930, pp.
323-329. New York: MacMillan.
3
Mayhew, L., Law: the legal system in David L. Sills (ed.), International Encyclopaedia of the Social
Sciences: 9, 1968, pp. 59-66. New York: Crowell, Collier and MacMillan. Friedman, L. M.,
Contract Law in America, Madison: University of Wisconsin Press, 1965.
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same period of time, Negulescu4 defined the administrative contract “as the
management act in which we have the agreements of the contracting parties with
the purposes to create individual legal situations”. Few years before, Văraru5
distinguished the administrative contract, as a management act, from the
administrative act given in the exercise of public power, the first one is definitive
and is controlled by the civil court and not by the administrative one.
The administrative contract is an agreement in which one party is a public
authority, governed by the administrative law, and its scope is to emphasize the
value of public assets, the execution of public works, or accomplishment of public
services or public procurement (art. 2, Law 554/20046). Despite what in the
Romanian administrative law history7 was established nowadays the administrative
contract falls to the administrative court and not the civil or commercial one.
The construction contracts for public assets are recognised as being rigid
because set the boundary of performance, and of conflict and dispute among the
key players (public authority, designers, contractor, subcontractors, and suppliers).
The recent contracting attitude in other European countries is toward the use of
private-public partnerships, even so for Romania this means a revamp of
contracting attitudes of the public authorities.
As Fenn et al.8 mentioned the construction industry has been trapped in
adversarial relationship between owners and contractors, with repetitive cycle of
hostilities supported by their different interests, maximum quality vs. minimum
resources9. Contracts doctrinaires 10 documented different causes for conflict’s
claims which the Construction Industry Institute11 grouped them in three categories
– people, process and project.
4

Negulescu, P., Tratat de dreptadministrativ [Treaty of administrative law], vol. I, ed. IV, Institutul
de Arte Grafice “E. Mârvan”, Bucureşti, 1934, p. 381.
5
Văraru, M., Tratat de drept administrativ român [Treaty of administrative law], Ed. Librăriei
SOCEC&Co., Bucureşti, 1928, pp. 186-7.
6
Law no. 554/2004 of the administrative litigations, published in Romanian Official Journal, Part I,
no. 1154 of December 7, 2004.
7
Văraru, M., op.cit., pp. 186-7.
8
Fenn, P., Lowe, D., and Speck, C., Conflict and dispute in construction, Construction, Management
and Economics, 15(6), 1997, pp. 513–518.
9
Howard, W. E., Bell, L. C., and McCormick, R. E., Economic principles of contractor
compensation, J. Manage. Eng., 13(5), 1997, pp. 84–5.
10
Adrian, J. J., Construction claims: A quantitative approach, Prentice-Hall, Englewood Cliffs, N.J.,
1988. Jergeas, G. F., and Hartman, F. T., Contractors’ construction claims avoidance, Journal of
Construction Engineering and Management, 120(3), 1994, pp. 553–560. Kumaraswamy, M. M.,
Conflicts, claims and disputes in construction. Engineering, Construction and Architectural
Management, 4(2), 1997, pp. 95–111. Peña-Mora, F., Sosa, C., and McCone, D., Introduction to
construction dispute resolution, Prentice-Hall, Upper Saddle River, N.J. 2003. Rubin, R. A.,
Fairweather, V., and Guy, S., Construction claims:Prevention and resolution, Wiley, New York. 1999.
Semple, C., Hartman, F., and Jergeas, G., Construction claims and disputes: Causes and cost/time
overruns, Journal of ConstructionEngineeringand Management, 120(4), 1994, pp. 785–795.
11
Construction Industry Institute, Management of project risks and uncertainties (RS6–8), 1989,
Austin, Tex.
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Contract define obligations and rights of the contracting parties, even so
contractual variations have been found to be among the most common causes of
disputes in the industry12. As project complexities increase13 the attempt to have a
“water-proof” contract twisted it into management manual, which details the
contractual procedures, inter alia, the performance, changes, payment, approval, and
dispute resolution14. All these procedures are costly in time and resources, and without
a monitoring plan and negotiation mechanisms the contract fail is expected. Moreover,
the lack of understanding of the contract provisions and jurisdiction of legal cases is a
common problem in the construction industry because most of the users do not possess
a legal background15. All these issues lead to contractual conflicts and disputes which
have to be negotiated within the ambits of the contracts. The frequency and severity of
disputes increase the actual costs associated to the contract16. The construction industry
has managed to develop and adopt many unique ways to address the potential risks of
disputes17. Any procedure has to be based primarily upon contractual requirements,
governmental regulation, court order, limited previous experience, or basic reactionary
instinct and not on measured cost savings18.
In the industry the FIDIC (International Federation of Consulting
Engineers/Fédération Internationale Des Ingénieurs-Conseils) contracts have been
widely used in Europe and the Middle East under different forms that better suites
the project: Red Book for construction, Yellow Book for the plant and design
build, Green Book for low value projects and short period of time, and the Silver
12

Charles, J., and Bruce, F. D., Investigation into construction disputes, Journal of Management in
Engineering, 6(1), 1990, pp. 39-46. Zaneldin, E. K. Construction claims in United Arab Emirates:
Types, causes, and frequency, International Journal of Project Management, 24(5), 2006, pp. 453–
459. Perkins, R. A., Sources of changes in design—Build contracts for a governmental owner,
Journal of Construction Engineering and Management, 135(7), 2009, pp. 588–593. Serag, E.,
Oloufa, A., Malone, L., and Radwan, E., Model for quantifying the impact of change orders on
project cost for U.S. roadwork construction, Journal of Construction Engineering and Management,
136(9), 2010, pp. 1015–1027. Semple, C. et al. op.cit.
13
Kim, H.,Soibelman, L., and Grobler, F., Factor selection for delay analysis using knowledge
discovery in databases, Autom. Constr., 17(5), 2008, pp. 550–560.
14
Cheung, S. O., Wong, W.K., Yiu, T.W., and Kwok, T.W., Exploring the Influence of Contract
Governance on Construction Dispute Negotiation, Journal of Professional Issues in Engineering
Education and Practice, October 2008, pp.391-8.
15
Chong, H. Y., and Zin, R. M., A case study into the language structure of construction standard
form in Malaysia, International Journal of Project Management, 28(6), 2010, pp. 601–608.
16
Adrian, J. J., op.cit.
17
Harmon, K. M. J. Resolution of construction disputes: A review of current methodologies,
Leadership and Management inEngineering, 3(4), 2003, pp. 187–201. Mix, D. M., ADR in the
construction industry: Continuing the development of a more efficient dispute resolution
mechanism.” 12 Ohio State Journal on Dispute Resolution, 1997, p. 463. Peña-Mora, F., et al.,
2003, op.cit. Rubin, R. A., et al. 1999, op.cit. Zack, J. G., Resolution of disputes: The next
generation, AACE International Transactions, 1997, p. 50.
18
Gebken, R.J., and Gibson, G.E., Quantification of Costs for Dispute Resolution Procedures in the
Construction Industry, Journal of Professional Issues in Engineering Education and Practice, July
2006, pp. 264-271.
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Book for turnkey projects (engineering, procurement and construction). It is well
known that in the execution and post contract stage the contracting parties have to
assign competent teams to manage the contract in a proactive manner to
successfully complete the project within its constraints, and the target objectives.
The FIDIC suite of contracts where used by Romanian public authorities, more the
red book (for the road and railway infrastructure works), until 2018 when by the
Government Decision (GD) no. 1/201819 new forms of contracts where established
for the execution of constructions and for the design and execution of construction.
The new templates are mandatory for works financed by public funds valued at or
more than 5.548.000 Euro, and they are inspired by red and yellow books. All the
other works which are valued under the amount established in the decision could
be done on other templates, either FIDIC or not.
Most construction contracts contain arbitration clauses requiring the parties to
refer any dispute to arbitration. In the new released FIDIC contracts (2017 edition)
a claim is defined as request by one party to the other party for an entitlement or
relief under the contract provisions and a dispute is any situation where a claim is
otherwise rejected or ignored. Also, the Dispute Adjudication Board was changed
to the Dispute Avoidance/Adjudication Board (DAB), and so the pro-active role of
this board in dispute avoidance and resolution is emphasized. The main role of
DAB is to prevent claims from becoming disputes.20
Even if the GD no. 1/2018 was criticised for establishing a rigid template of
contracts and because does not allow any change to the major provisions, we have to
appreciate, in a certain measure, the content of clauses 69 and 70 introduced for
better adjudication of disputes among the contracting parties. Even in the industry
many other construction dispute resolution methods are established, mediation and
arbitration are the only ones recognised as mandatory alternative dispute resolutions.
2. Alternative mechanisms for handling public
procurement contract related disputes
In the global arena, there are various methods used to resolve disputes and
some of the primary techniques are negotiation, mediation, conciliation, arbitration,
litigation, and dispute review boards21. Dispute resolution methods are currently
commonly used in the construction industry, among them only arbitration and
19

Government Decision no. 1 on the approval of general and specific conditions for certain
procurement contracts related to investment objectives financed by public funds published in the
Official Journal of Romania no. 26, January 11, 2018.
20
Ledger, N., FIDIC Suite of Contracts: Updates to the Red, Yellow & Silver Books, London, Beale
& Company, 2017accessed on https://www.beale-law.com/publications/636-fidic-suite-ofcontracts-updates-to-the-red-yellow-silver-books.php at 10 of September 2018.
21
Yates,J. K., and Smith, J.A., Global Legal Issues for Engineers and Constructors, Journal of
Professional Issues in Engineering Education and Practice, July 2007, p. 205.
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litigation are statutory controlled, all the others are private. This paper attempts to
address this alternative mechanism focusing more on negotiation, mediation, and
arbitration as dispute resolution methods.
2.1. Alternative or Legal Dispute Resolutions:
Consequences and Challenges
Acknowledgement of a dispute between the contracting parties is a declaration
of deep-rooted difficulties. The dispute is the solidification of a difference of
opinion and/or strained relationship, a declaration that the parties are not achieving
their intended goal(s)22. Any dispute has immediate and long-term consequences
for the parties in dispute, it can be the catalyst for a worse relationship that inhibits
the parties to reach a common agreement or it can enable the parties to work
through their differences. It can make the parties to realize they are not achieving
their interest(s) and to concentrate on reaching resolution. A dispute often spur the
contracting parties to interact in new ways, to access new resources to resolve the
disagreement. While current dispute resolution options can be successful in
achieving an agreement, they are not always efficient and can still have detrimental
consequences which lead the contracting parties to the trial solution.
The challenge for dispute resolution is that when it is requested the contracting
parties are already unable to solve the dispute themselves and appeal to a third
party, either private or statutory, which means they see this as losing or giving in to
their main interest(s). Effective options are the ones which should prevent the
solidification of dispute status, the expediency, and the improvement of working
relationships whenever feasible23.
Alternative dispute resolution (ADR) mechanisms have been introduced to
meet the need to avoid litigation and contract withdraws. Alternative dispute
resolutions arose as a response to the high cost and lengthy process associated with
arbitration and litigation. Both methods involve the application of strict procedural
rules and the involvement of the legal professions. The new ADR mechanisms list
is comprehensive, and they are not statutory controlled24.
As Cheung25 stated we can establish a stair-step chart of disputes resolution
methods commonly used in construction industry. The hierarchy starts with
prevention mechanisms and goes up to the litigation (Fig. 1).
22
23

24
25

Scanlon, D., Saenz, L., and Kelly, M.P., The Effectiveness of Alternative IEP Dispute Resolution
Practices, Learning Disability Quarterly, 2018, Vol. 41(2), pp. 68– 78.
Moses, P., &Hedeen, T., Collaborating for ourchildren’s future: Mediation of special education
disputes, Dispute Resolution Magazine, 18(4), Summer 2012, pp. 4–9. Mueller, T. G., IEP
facilitation: A promising approach to resolving conflicts between families and school, Teaching
Exceptional Children, 41(3), 2008, pp. 60–67
Tyrril, J., Construction industry dispute resolutiona briefoverview. Australian Dispute Resolution
Journal, 3(3), 1992, pp. 167-183.
Cheung, S. O., Critical factors affecting the use of alternative dispute resolution processes in
construction, International Journal of Project Management, Volume 17, Issue 3, June 1999, pp. 189-194.
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The hierarchy starts with the prevention techniques which aims at creating
teamwork and harmony, thereby preventing dispute and solving claims. Equitable
risk sharing and incentive for cooperation are usually initiated for the success of
partnership; even so for the administrative contracts most of them are forbidden by
law and because of this most of the claims are turned into motives of disputes. Risk
allocation and monitoring plans are a must, even for the administrative contracts.
Once the contract has been concluded, public procurement regulations are no
longer applicable. In this phase the monitor may focus only whether the contract is
duly executed, while safeguarding the rights of the public authority or may see the
influences produced on the goals of the organization or on wider public interest26.
Romanian public authorities do not have the culture of monitoring or risk
allocation and many of them may face the challenge of prevention. Prevention do
not guarantee the dispute elimination and the claims gathered during construction
still need to be resolved.

Fig. 1 Alternative and statutory dispute resolution mechanisms27

The next step for solving construction issues is negotiation between the
disputant parties. In this stage, the parties are free to establish the form, process and
type of agreement, but the ambiguous provisions, precedent condition, frequency
of claims, and the procedural requirements are direct factors for success of
negotiation. In this phase cooperation, collaboration, solution orientation, problem
solving and attempts to reach a solution for all involved parties are seen as
26
27

Cărăuşan, M.V., Conducting and Using Monitoring in Public Procurement Contracts, Journal of
Public Administration, Finance and Law, Special Issue 3, 2017,pp. 7-16.
Derived from Cheung S.O., 1999, op.cit., and Richter, I. E., The project neutral: Neutralizing risk,
maintaining relationships and watching the bottom line, Construction and Business Review, 8(2),
2000, pp. 52–54.
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priorities. Flexibility and adaptation are the main triggers of success, and are
derived from the creative solutions identified by the parties. Negotiations could be
conducted by the disputing parties or professional negotiators might be hired to
assist parties.
If negotiation and prevention are directly dependent of the parties, and all the
claims are not for the “public ears”, in the next two stages – dispute board/adviser
and mediation & conciliation – a third party will be involved. Even the resolution
is a non-binding one the process requires more development of historical facts,
greater preparation, polemic discussions and increased costs. Dispute board has
been used in Europe in the last 30 years, and are panels of independent arbitrators
who are chosen by contracting parties. The independent specialists/arbitrators are
hired from the beginning of the contract and they can make recommendations for
settling disputes and claims on a regular basis during construction. The
board/adviser(s) decisions are not binding and contracting parties can still use
mediation or arbitration.
In the FIDIC contracts (2017) Dispute Avoidance/Adjudication Board is a
standing institution of the contract, and any contracting party may refer to it either
for assistance and/or to formally discuss. It attempts to resolve any disagreement
among the parties its primary purpose is to prevent claims from becoming disputes.
In order to accomplish its last purpose has the power to invite the parties to refer an
issue in dispute if becomes aware of it. Unfortunately, or not, the new Romanian
provision does not mention such a possibility for the contracting party, but in the
same time does not deny it. Moreover, the parties can establish their own procedure
for direct negotiation with or without the involvement of a third party.
Another non-binding alternative mechanisms is the mini-trial, which is
voluntary, informal, and non-judicial procedure whereby the top managers of each
party assume the role of panel members, often with a neutral third party to act as
adviser and moderator. (Keith, 1997) In this procedure the top managers who often
are not involved in the contract management are called to judge the claim/dispute
in a predetermined time limit. The method used is negotiation, but after hearing the
issues, the strengths and the weakness of the contract management. The main
benefit is that the top management of contracting parties are involved in shaping
the outcome, while avoiding the binding arbitration or litigation.28 For the public
sector such a mini-trial will mean that the decision to step in arbitration and/or
litigation is not the one of the civil servants, but of the institution officials (elected
official) – NASA successfully use this method.
Arbitration is the primary alternative to litigation when parties are unable or
unwilling to solve a dispute29, and it can be conducted ad-hoc or institutionally.
The ad-hoc arbitration rules are established by the parties and the process takes
28

Keith, F.S., Alternative Dispute resolution in Government, Journal of Management in Engineering,
September&October, 1997, pp. 25-28.
29
Idem.

25

Volume XXXI • ISSUE 1 • Year 2018

place based on their will, for this the parties must have good legal knowledge.
Institutional arbitration is a process whereby the parties agree to follow the rules of
a particular arbitration institution and the rules usually cannot be changed by either
party. Institutional arbitration advantages are that a specialised staff conduct
arbitration hearings and the arbitration award binds the parties for the future. In
arbitration parties exchange documentation in advance, identify witness, and
proceed with direct and cross examination of the claims.
Litigation takes place when one party sues another party in a court of law
within a specific jurisdiction. Litigation is a rigidly regulated process, which is
subject to the rules and procedures set out by the court, characterised by a high
degree of uncertainty and complexity. In litigation the parties surrender their
control over the contract management and the outcome will be formally imposed
by a third party.30Whilst formalised dispute resolution processes such as arbitration
and litigation are useful in vindicating right and obligations, the contract
performance might be affected, and the contract withdraw becomes a viable
solution of the parties31.
Drafting of construction contract documentation is not an easy task, and a
complete visualisation of all eventualities is almost impossible. Construction
disputes often arise from unanticipated situations,that’s why every contract should
have at least one alternative dispute resolution method. The parties should choose
the one which best fits their interests, and because in the paper we discuss more
about the public contracts, one which best fits the public interest. For operativity
the two most important resources of administrative contracts should not be
forgotten: time and money.
2.2. Recent Developments in Alternative Disputes Resolutions
Unlike any other public procurement contract the construction one is not
repetitive, and even involves a limited number of parties is very complex in
management. Furthermore, the public construction contract encompasses an array
of different relationships, and much more resources are involved for preparation,
execution, and even for post-factum maintenance. The alternative dispute
resolution mechanisms evolved and the new technologies provide the answer for
better management of the contract.
Innovative dispute resolution mechanisms should not necessarily replace the
existing ones, they should be additional. They should fill in the gaps of the current
mechanisms. Recommended alternative features, most of the times, lead to
effective dispute resolution practices in more appropriate conditions than the
classical one.
30
31

CheungS.O., 1999, op. cit.
Cheung, S.O., and Chow, P.T., Withdrawal in Construction Project Dispute Negotiation, Journal of
Construction Engineering and Management, December 2011, pp. 1071-9.
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A prototype, namely e-DR, was developed by using Microsoft Access 2007
Developer Extensions and Runtime (nowadays other versions are available) because of
its user-friendly functions and wide availability. The software focuses on one of the
contractual issues identified in the construction, that is, contractual variations. Relevant
tables are created within and the issues related to disputes in all the three stages of the
contract management –pre-issues (pre-contract stage), con-issues (construction stage)
and post-issues (work completion stage) – are put in relationships. The functionality of
the data is used to prevent and to accomplish the claim before it transforms into a
dispute. The application is proven to help users make more informed decisions
regarding contractual circumstances in construction projects, and to get through the
voluminous and complicated contract documents and provisions.
Many disputes arise because of poor communication between the contracting
parties. The solely accomplishment of the rights and obligations is not enough in a
public contract, the parties should communicate and most of the time not just
between each other, but also with the public. Moreover, the primary condition for
better monitoring is communication, and as we already mention the path of a claim
to beturned into a dispute is very short. A web-based extranet can help open up
communications between the parties, and even more a data warehouse will give
them the safety and trust in the contractual relationship.
Even data base technology is designed more for repetitive events, because
textual data are not structured the greatest concern is the visceral mismatch32. Data
warehouse is a read-only database created by combining data from multiple
databases for purposes of analysis and decision making33. Data warehouse has been
recognized as a type of decision support systems that efficiently collects, organizes,
and stores all relevant data in support of management decisions34. The contents of a
data warehouse may be a reproduction of a part of some source data or the results
of pre-processed queries or both35. Even it is a relatively new concept36, it collects
methods which are used to support users in their analysis for better decision
making or/and for the improvement of information resources37.
32

Inmon, B., and Valente, G., A peek into the future: The next wave of data warehousing, March 3, 2010
retrieved on http://tdwi.org/Articles/2010/02/03/Next-Wave-DW.aspx?Page=1 at September 20, 2018.
33
Theodoratos, D., and Sellis, T., Design data warehouse, Data&KnowledgeEngineering, 31(3),
1999, pp. 279–301.
34
Chau, K. W., Cao, Y., Anson, M., and Zhang, J., Application ofdata warehouse and Decision
Support System in construction management, Automation in Construction, 12(2), 2003, pp. 213–
224.Rujirayanyong, T., and Shi, J. J., A project-oriented data warehouse for construction,
Automation in Construction,15(6), 2006, pp. 800–807.
35
Chau, K. W. et al., op.cit.
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Management, June 2013, pp. 611-9.
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Although previous studies have identified information technology as one of
the possible measures of mitigating conflicts and disputes38, the application of IT in
contract management in the construction industry is rather limited.
3. Enforcement of arbitration in public
procurement contracts in romania
Alternative dispute resolutionmechanisms such as negotiation, mediation,
mini-trials, and dispute boards are effective ways to settle construction disputes in
government procurement contracts. All of them work well if the contracting parties
are truly interested in coming to a settlement. A “win-win” situation is not always
achieved, but because the parties contribute to the outcome, they typically do not
view it as a loss, and the relationship is preserved for future contracts. We consider
that the time has come to make ADR the rule, not the exception for the Romanian
public construction contracts.
3.1. Grounds for Arbitration in Romania
In mediation, a neutral third party acts as an intermediary to facilitate
communication between the disputing parties, and in conciliation a third party
recommends a settlement after hearing arguments from each side. Both of them
give to opposing parties the option of either accepting, or not accepting, the
proposed settlement39.
In GD no. 1/2018 mediation is established as a pre-stage of arbitration. In
Romania, mediation is regulated by Law no. 192/200640 and represents an amicable
settlement of conflicts with the support of a third specialised party (mediator).
Mediation relies on neutrality, impartiality, confidentiality and on free consent of
the parties in order to reach a mutually convenient, efficient and durable solution.
The mediator fee is reasonable consider the nature and object of dispute.
In the clause 70 of the contract templates, established in the GD no. 1/2018, it
is stated that amicable settlement, in the event of any dispute, can be the result of
38

Cheung, S. O., Kenneth, T. W. Y., and Henry, S., Construction negotiation online, Journal of
ConstructionEngeneering and Management, 130(6), 2004, pp. 844–852.Nitithamyong, P., and
Skibniewski, M. J., Web-based construction project management systems: how to make them
successful, Automation in Construction, 13(4), 2004, pp. 491–506. Chen, J.-H., KNN based
knowledge-sharing model for severe change order disputes in construction Automation in
Construction, 17(6), 2008, pp. 773–779. Chong, H. Y., Balamuralithara, B., and Chong, S. C.,
Construction Contract Administration in Malaysia Using DFD: A Conceptual Model, Industrial
Management and Data System, 111(9), 2011, pp. 1449–1461.
39
Redfern, A. and Hunter, H., Law and practice of internationalcommercial arbitration, Sweet &
Maxwell, London, 1986.
40
Law no. 192 on mediation and organizing the mediator profession published in the Official Journal
of Romania no. 441, May 22, 2006.
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either direct negotiation or through a mediator. Both parties shall attempt to resolve
the dispute amicably before the commencement of the next stage – arbitration, after
90 days from the Supervisor's decision (former Engineer decision in the FIDIC
contracts). If the parties establish a resolution in mediation within 30 days (from
the notification of the other party) either one of them can start the arbitration
procedure. Arbitration may begin within 90 days of the conclusion of the mediation
or direct negotiation procedure. The general rule established by the clause is that
the contracting parties before arbitration procedure must pass the amicable
settlement, and only when the parties do not agree with the supervisor’s decision
can go directly to arbitration (clause 70.3.d).
Arbitration provides a non-judicial forum, internationally recognised, which
settles disputes. In order for arbitration to take place all parties to an agreement
must agree to arbitrate either by including an arbitration clause in the original
contract or by an agreement that is created when a claim cannot be settled through
negotiations. Some legal systems, in which the Romanian one is included – clause
70 of the contracts’ templates established in the GD no. 1/2018, make it a
requirement that all parties must agree to arbitration when a dispute cannot be
settled through negotiation41. Parties to a contract should provide a written
agreement to arbitrate at the beginning of the arbitration hearing even if they have
already agreed to arbitrate by having signed a contract with an arbitration clause.
Contracts usually specify an odd number of arbitrators (one or three) with diverse
backgrounds. The contract, or an agreement to arbitrate, should specify the location
of the arbitration proceedings by always taking into account the availability of
facilities, and the availability of support of members from international arbitration
institutions. For arbitration always a fee is charged, and each court of arbitration
has its own fees. Arbitration awards may be given after interim measures are set. If
arbitration awards are not paid it could result in a breach of contract claim.42 In
international arbitration to the arbitration fee the translators’ fee must be added to
the costs of the procedure.
In the procurement contracts established by GD no. 1/2018 arbitration is done
in accordance with the Arbitration Rules of the Court of International Commercial
Arbitration by the Chamber of Commerce and Industry of Romania. Any
contracting party can appeal to arbitration if:
(a) there is a supervisor's decision issued within the appropriate time limit for
which a notification of disagreement was submitted;
(b) the supervisor did not issue the decision within the appropriate time limit
and one party has notified a disagreement, and the amicable settlement have been
complied;
41

United Nations Commission on International Trade Law (UNCITRAL), Legal guide on drawing up
international contracts for theconstruction of industrial works, Vienna, Austria, 1988.
42
Idem.
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(c) a notice of disagreement was submitted and the amicable settlement have
been complied;
(d) the dispute concerns the non-compliance of the contracting parties with the
supervisor's decision, which is final and binding. In this case, either party may
choose to act only in the arbitration without taking into account amicable
procedures;
(e) the dispute relates to non-compliance by either party with the mandatory
provisions of the supervisor's decision.
The arbitrators have full authority to access, analyse and review any
certificate, decision, instruction, opinion or assessment made by the supervisor
relevant to the settlement of the dispute. The supervisor may be summoned as a
witness and provide evidence to the arbitrator(s) on any matter of relevance to the
dispute. The legal provision establish that unless the contract did not state different,
disputes shall be settled by three arbitrators nominated according to the procedure
of the Romanian International Court of Arbitration.
Litigation takes place when one party sues another party in a court of law
within a specific jurisdiction. For Romania, the public procurement contract is an
administrative act and the court of appeal is the administrative one. However in
other countries, if a party sues in a court of law to secure an interim measure it
could void their right to use arbitration proceedings43, the Romanian regulations
does not state such a possibility. Moreover, the national procedure establish the
possibility to appeal at the court only for the annulment of the arbitration award,
and in specific situations. We will not say more about litigation because it is a
matter of research planned for another article.
3.2. Arbitration and the Romanian Administrative System Boundaries
Arbitration as all the other mechanism has, of course, disadvantages. The main
one is that arbitration awards may ignore important rules of substantive or
procedural law, and yet the parties may have no recourse to court action. Some
critics, particularly44, along with many Romanian lawyers, have argued that
arbitration systems enables private groups to acquire vast amounts of power by
formulating and promulgating rules of their own, and this is both dangerous and
unconstitutional in a system where the judiciary has the legal monopoly.It should
be noted, however, that arbitration is rather used to restore equilibrium when
contractual agreements have broken down for one reason or another. Thus,
arbitration appears to be gradually, but effectively, subsuming the work of the
courts and, for this reason, it can appropriately be regarded as an important
institution of dispute resolution45. In light of its advantages, it is not surprising that
43
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45
Carlston, K.S., Theory of the arbitration process, Law and Contemporary Problems, 17, 1952, pp. 631-651.

30

Valahia University • Law Study

the system of arbitration has virtually come to replace the courts in the settlement
of contract related disputes. In the construction industry, unfortunately, someparties
wait until a dispute arises and then submit it to arbitration, while other cases are
referred to arbitration by over-crowded courts. In the Romanian system, the
Government wanted to implement arbitration in order to decrease the number of
court cases and to reduce the time of dispute settlements.
The public contracting system is rooted in procurement regulations and
procedures that centre responsibility on the civil servants. The contract procedure is
more bureaucratic and less performance oriented. Because of the high level of
public accountability and the every dime justification required for all contract
settlements, civil servants are reluctant to make compromise and prefer the binding
resolutions. In this situation the GD no. 1/2018 helped the public authorities to
consider in the contract decision making process the costs of litigation and the staff
disruption costs. Further, as Keith46stated the public authorities should pay
attention to ADR because it might lose the efficiency of them if:
(a) does not prepare, negotiate and sign an agreement to submit the dispute to
the mechanisms they choose, except arbitration and mediation, in certain limits, all
the other mechanism have to be established by the contracting parties;
(b) there is a requirement to process cost-justifying paperworkbyan entire line
of civil servants;
(c) the outcome of the ADR is not binding and requires ratification from the
top management/elected officials or other authority;
(d) civil servantsare not professionalised in alternative dispute resolution and
for them is an administrative burden;
(e) the arbitral tribunal award is not accepted and the dispute is taken in front
of the court of justice for the annulment of it;
(f) the authority goes to the court of justice in order to justify its actions and to
escape of responsibility to the Romanian Court of Accounts;
(g) the monitoring system has discrepancy and the supervisor role is not
assumed, and well known by the contracting parties (the parties lose themselves
in/between the contract provisions);
(h) the complexity of the contract is not fully understand by the arbitrators and
mediator.
Public authorities should focus not on how to produce a favourable “winning”
decision, but rather on fair and equitable treatment of its contractors.
Romania has done a huge step forward when established the ADR mechanism
as mandatory for construction contracts, but some legal issues are not yet settled,
and more discussions are going to be open once the first construction contracts are
in force. Those which attract our attention, at the moment, is the institutionalisation
of arbitration, a private institution, in an administrative contract through a
Government decision, and not by Law.
46
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The Constitutional Court in one of its decision (331 of April 10, 2012)
mentioned that arbitration is an exception to the principle that justice is done
through the courts and is an effective legal mechanism designed to ensure a more
impartial, faster and less formal, confidential trial, which is finalized with an
enforced judgment, arbitration award n.a.47 Furthermore, the Romanian Civil
Procedural Code in art. 542 shapes the capacity of any state and public authority to
conclude arbitration conventions, if they are authorised to act in this senseby law.
The Court established that the parties’ freedom to appeal to this mechanism is
reflected in the arbitration agreement48. As long as the law does not expressly
prohibit to legal entities governed by public law to appeal to arbitration institution
for settling disputes that may arise as a result of the performance of a commercial
contract and since the arbitration agreement is the will of the parties, the arbitration
can be done. The Court decision and the Civil Procedural Code have, in our point
of view, two major insufficiencies:
1. the Code gives the state and the public authority the capacity to conclude
arbitration convention if the law authorise them, but the administrative construction
contract was established by Government decision which is an administrative act
with normative character, a secudumlege act.Is the normative character of GD is
sufficient for the capacity of the public authorities to conclude arbitration
convention, to this question the Constitutional Court already gave an answer in
other decisions (see e.g. Decision no. 68 of February 27, 2017 published in the
Official Journal of Romania, Part. I, no. 181 of March 14, 2017).
2. the Constitutional Court decision no. 331/2012 besides that mentioned the
law as provider of state and public authorities right, also revealed that arbitration
can be used in any commercial contract and not in any contract. This provision
does not give us the possibility to include also the administrative contract in the
category of commercial act. Besides, in art. 2 of the construction agreement
template, the contract is recognised as being with administrative character.
By taking into account the above mentioned legal shortages we consider that
the GD no.1/2018 might be called for constitutional control, and so the arbitration
clause it might be declared unconstitutional. To these questions we add one more
concern raised from the legal provision that establish arbitration (art. 28, Law
no.335/200749). The Court of International Commercial Arbitration is a institution
without legal personality, and it functions by the National Chamber of Commerce
that organise activities of arbitration for commercial and civil disputes, domestic
and international, but not for administrative ones.
47
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As we expose above, the Romanian administrative system has to deal, besides
the management challenges, civil servants reluctance and de-professionalization,
with the constitutional and legal recognition of arbitration as a reliable alternative
dispute resolution for construction contract.
4. CONCLUSIONS
This paper has proposed a comprehensive analysis of the alternative dispute
resolution based on the Romanian legal framework and system boundaries.
Because most construction projects are monitored by very sophisticatedly prepared
conditions of contract, conventional negotiation are far from real life situations.
The influence of contract management by the alternative dispute resolution was
explored and we found a large array of mechanisms, and each one of them tries to
help the parties to have a “water proof” contract. All the presented mechanisms
have been proved in other countries and international institution to be effective in
preventing and handling disputes. The main criticism in the alternative dispute
resolution researches is the lack of quantitative data, and unfortunately this was one
of our research limit. Future research should include surveys’ responses and
quantitative data from contracting parties and third parties. Follow-up and followalong research are on our future research agenda, especially because there are
clauses in the GD no. 1/2018 that can cause legal issues in the future. Furthermore,
because the duration of the legal dispute settlement was not one of our concerns we
did not try to find an answer, even the new legal provision said it brings a
reduction. For that we intend to extend the research to the arbitration principles,
benefits, and duration in order to know whether Government have had any success
in decreasing the number of lawsuits.
The Government had a swift and profound impact on efforts made to use
arbitration in the public procurement contract. Furthermore, the Constitutional
Court will soon rule on the constitutionality of the efforts to allow or limit the use
of arbitration. At the same time, public authorities continue to address attempts to
avoid arbitration.
Arbitration stands as an important mechanism for handling contract related
disputes. It is thought to be more flexible than the court of law, but not as flexible
as the alternative dispute resolution. Arbitration is a mechanism for handling
disputes in a society that is increasingly organized, and which is in need of more
effective agencies of social control.
Resolving construction disputes is a difficult task, especially when the
available resources are limited, the legal norms are not enough clear, and the
dispute is complex. In the attempt to overcome the shortcomings of litigation and
arbitration the use of ADR mechanisms in construction is a must. By focusing on
the critical attributes, alternative dispute resolution methods can be kept simple,
inexpensive and effective.
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THE FORMS OF VIOLENCE AGAINST WOMEN
IN THE RECENT JURISPRUDENCE OF THE ECHR
Lavinia-Mihaela VLĂDILĂ*
Abstract: The current article aims an analysis of the ECHR jurisprudence for the past
years related to domestic violence against women and gender based violence. Also, this
study has allowed me to differentiate between these three forms of violence, to characterize
each of them and, related to the ECHR jurisprudence, to correlate them with the violence of
certain fundamental rights. Thus, for the cases subjected to study, the Court has
ascertained a violation of the obligation of Member States either regarding Art 8 (the right
to family), or for the cases of domestic violation, a violation of the rights stated by Art 2
(the right to life) and Art 3 (the right to not be subjected to inhuman or degrading
treatments or torture) for the cases of violence against women, as well as for the noncompliance with all these rights together with the right stated by Art 14 (the right to not be
subjected to any form of discrimination), for gender based violence.
Keywords: domestic violence, violence against women, gender based violence, ECHR
jurisprudence

1. Introduction
The constant preoccupation for the violence against women for the past years
has led the author of this study towards the analysis of the ECHR jurisprudence
regarding this aspect. In this meaning, the scientific approach has referred to the
study of different cases, such as: M.C. v Bulgaria, M.G.C. v Romania, Mudric v
The Republic of Moldova, Y v Slovenia, Opuz v Turkey, M.G. v Turkey, TM and
CM v The Republic of Moldova and Z.B. v Croatia. The result of this analysis has
classified the cases analyzed by the European court in three different situations:
• the cases of domestic violence, which have included the situations of
physical and/or psychical violence exercised by husbands or ex-husbands against
their wives or ex-wives, as well as the violence against children, being included as
a violation of the obligation of Member States to insure the protection of their own
nationals under Art 8 (the right to family) of the European Convention on Human
Rights, together with the violation of Art 3 of the Convention (prohibition of
inhuman or degrading treatment or torture) or, where appropriate, depending on the
case, of other articles of the Convention (e.g. ZB v Croatia);
* Associate Prof. PhD Lavinia Mihaela VLĂDILĂ, Faculty of Law and Administrative Sciences,
“Valahia” University of Târgovişte.
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• the cases for general violence against women, which referred to circumstances
in which women or girls were either murdered or raped, sexually assaulted or subjected
to torture or inhuman or degrading treatments, or cases in which the defendant state
failed to provide the necessary legal steps to establish the facts for homicides, rape or
suspected of sexual assault or inhuman or degrading treatments, which referred also to
the violation either substantial or procedural of Art 2 (right to life) and Art 3 of the
Convention, as well as of other articles of the Convention, related to the specific case
(for instance, case files M.C. v Bulgaria, M.G.C. v Romania and Y v Slovenia);
• not least, the cases of gender based violence against women, which referred to
both the situations above mentioned, but to which was added the existence of a proven
discrimination against women in the defendant state, case in which the ECHR has
framed the violation of its obligation, beside the above listed articles, also of Art 14
(prohibition of discrimination) (for instance, case files MG v Turkey, Opuz v Turkey,
Mudric v The Republic of Moldova, TM and CM v The Republic of Moldova).
In order to understand this practice of the ECHR, we consider as necessary the
presentation of the three types of concepts, for subsequently to present in this new
light the ECHR cases analyzed from the perspective of this conceptual delimitation.
2. The delimitation of the three concepts: domestic violence,
violence against women and gender based violence
a) Domestic violence, synonymous with family violence or interfamilial
violence, was the first term used to describe a serious and worldwide phenomenon.
Domestic violence refers to violence committed within the family, usually, within
the private space of homes, being performed usually by parents against children, by
men against women or by a family member against other mentally disabled persons
(because of disease, age or physical or mental handicap – child, elder, physically or
psychically disabled person or just a sick person).
This notion circumscribes the violence to their location and does not pay the
necessary attention to the subjects involved in the offence, either active or passive;
also, it does not state the discriminatory dimension against women, if she is the
victim of the aggressions nor emphasizes the individual, mid-term and long term
effects of these aggressions to them, but also to other assaulted subjects1.
The term of domestic violence was first used at European level by the
Recommendation No. R (85) 4 of the Council of Europe Committee of Ministers to
Member States on violence in the family and, immediately in the same year was
adopted the Resolution of the UN General Assembly No 40/29 November 1985.
Although, with the passage of time, the studies conducted have revealed that the
1

Elviro Aranda Álvarez, Objeto y principios rectores de la ley integral, in Elviro Aranda Álvarez et
al., Estudios sobre la Ley integral contra la violencia de género, Dykinson Publ.-house, S.L.,
Madrid, 2005, p. 23.
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direct and predisposed victims of domestic violence are women, resulting the other
two circumstances2, the use of the notion of domestic violence have prolonged over
time, representing the general framework for legislation for numerous states and
the starting point for violence against women and gender based violence. For
example, the Resolutions of the Council of Europe General Assembly No
1697/2009 and No 1853/2011 still use the notion of domestic violence, instead of
the specialized terms of violence against women or gender based violence.
Also, other special laws or civil or criminal domestic regulations refer to
domestic or family violence. It is also the case of the Romanian regulation, which
by the special civil Law No 217/2003 republished in 2014, or by Chapter 2, Title 1
(Art 199-200) of the Criminal Code3, which represent the legal framework of
protection for the victims of domestic violence or of the violence against a family
member. In the same meaning, but long before us, more exactly between 19941997, was placed the adoption of certain laws regarding domestic or familial
violence in Latin America, such as: Argentina (7th December 1994)4, Ecuador (29th
November 1995), Bolivia (15th December 1995), Columbia (16th July 1996),
Nicaragua (19th September 1996), Guatemala (25th November 1996), El Salvador
(28th November 1996), The Dominican Republic (27th January 1997), Peru (25th
June 1997) and Honduras (15th November 1997)5.
One of the most important European legal documents, given its mandatory
feature for the states ratifying it, namely the Istanbul Convention of 2011 also
refers to domestic violence, by defining it as “all acts of physical, sexual,
psychological or economic violence that occur within the family or domestic unit
or between former or current spouses or partners, whether or not the perpetrator
shares or has shared the same residence with the victim”6.
2

Each of the two notions expresses a special phenomenon with specific circumstances, being,
therefore, in some cases regulated differently by the laws of different states.
3
Current Criminal Code adopted by Law No 286/2009 and entered into force on 1 February 2014
4
Refers to the date of adoption of the law stating measures for the protection and prevention of
domestic or family violence.
5
Itziar Gómez Fernández, La acción legislativa para eradicar la violencia de género en
iberoamérica – Compilacción iberoamericana de leyes contra la violencia de género, Tirant lo
Blanch Publ.-house, Valencia, 2008, p. 18
6
According to Art 3 Para b) of the Istanbul Convention or the Council of Europe Convention on
preventing and combating violence against women and domestic violence, signed in Istanbul on 11th
May 2011 and entered into force on 1st August 2014. The Convention is currently ratified by 32
states, among which is Romania (with 2 special amendments), for which the document entered into
force on 1st September 2016. Information about the ratification of the Convention is available at
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210/signatures, visited on 31st
July 2018. A similar definition is found in the article written by Alicia Rodríquez Núñez, Tutela
penal de las víctimas de violencia doméstica, published in the volume coordinated by the same
author and titled Violencia en la familia. Estudio multidisciplinar, Dykinson Publ.-house, S.L.
Madrid, 2010, pp. 169-170
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b) Violence against women has become known as a phenomenon different
from the domestic violence as effect of the promotion of women’s rights and the
idea of equal opportunities between men and women, by considering that violence
against them performed in various ways is incompatible with the dignity and honor
of a person7. Subsequently, the deep analysis of this phenomenon has led to the
idea that violence against women represent a violation of their fundamental rights
(especially the right to life, to physical and psychical integrity, freedom, including
sexual, equality, by affecting their free access to justice), as a result of their
inferiority to men maintained as consequence of a historical manifestation of
inequality between sexes8.
International and European documents after 1993-1994 mainly use the term of
“violence against women”, gradually, but not completely abandoning the use of the
previous notion of domestic violence9. Among them we could mention: the
Resolution of the UN General Assembly No 48/104 of 20 December 1993 adopting
the Declaration on the Elimination of Violence against Women10, the InterAmerican Convention on the prevention, punishment and eradication of violence
against women also known as “Convention of Belem do Para” (Brasil, 1994)11,
Resolution No 1996/12 of the ECOSOC adopted on its 45 plenary assembly of 23
July 1996, the Beijing Platform for Action (1995) and its subsequent developments
(2000, 2005, 2010, 2015), Resolution of the UN General Assembly No
A/RES/61/143 of 19 December 200612, Resolution of the UN General Assembly
No A/RES/63/155 of 18 December 200813, Resolution of the European Parliament
of 26 November 200914, Resolution of the Council on Human Rights of the UN No
A/HCR/RES/14/12 of 30 June 201015, Resolution of the European Parliament of 5
7

According to Art 18 of the Vienna Declaration and Program of Action of 25 June 1993 adopted by
the World Conference on Human Rights; see also Ortansa Brezeanu and Aura Constantinescu,
Violenţa domestică. Reflexii, in the Romanian Criminal Law Magazine No 2/2007, pp. 69-70
8
See also Point 117/118 of the Beijing Platform for Action of 1995, available at
http://www.un.org/womenwatch/daw/beijing/pdf/BDPfA%20E.pdf, visited on 31 July 2018
9
As above mentioned, the two forms of violence are different, reflecting different aspects.
10
Document available at https://www.ohchr.org/Documents/ProfessionalInterest/eliminationvaw.pdf,
visited on 31st July 2018
11
Convention of Belem do Para (Brazil, 1994) available at http://www.oas.org/juridico/english/treaties/a61.html, as official document drafted by the Organization of the American States (regional organization
established in 1948, having the headquarter in Washington DC and comprising 35 Member States
from Latin America, including Cuba).
12
Available at https://undocs.org/en/A/RES/61/143, visited on 2 August 2018
13
Available at https://undocs.org/en/A/RES/63/155, visited on 2 August 2018
14
Available at http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA2009-0098+0+DOC+XML+V0//EN, visited on 2 August 2018
15
Available at https://documents-dds-ny.un.org/doc/UNDOC/GEN/G10/147/99/PDF/G1014799.pdf?
OpenElement, visited on 2 August 2018
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April 201116, the Convention of the Council of Europe adopted in Istanbul on 11
May 2011 and others.
Violence against women has been defined by the Convention of Belem do
Para, by the Resolutions of the UN General Assembly No 48/104 or A/RES/63/155
or by the Istanbul Convention extracting the idea that essentially the phrase refers
to any form of violence exerted on women, no matter where, in a public or private
space, no matter who the aggressor and what relationship exists between him and
the female victim17. This is why are considered as forms of violence against
women the violence to which she is subjected during the state of war, rape and
sexual assaults (regardless the author – not just the partner or husband of the
victim), genital mutilation of women, the practices of pre-selection of the fetus sex,
forced marriages, trafficking in women, femicide (murdering women because they
are women), sexual slavery, feminine infanticide and others.
c) Gender based violence against women is a notion of more recent use, after
2000, representing a form of violence against women, emphasizing the idea of her
discrimination for the simple fact of being a woman (1) and on the affective
relation between the victim and her aggressor, in which the victim is always a
woman and the aggressor a man, who is or was her concubine or husband,
regardless if he lives or not together with her (2). According to Art 3 let d) of the
Istanbul Convention, the “gender-based violence against women shall mean
violence that is directed against a woman because she is a woman or that affects
women disproportionately”. The Istanbul Convention is the first European and
international document referring to gender-based violence against women, without
completely stating the two defining criteria for an aggression against women to be
considered as a gender-based violence, as above mentioned.
In most cases, gender-based violence is preponderantly a physical violence,
going to murder, often accompanied by psychical violence, including verbal, as
insults, threats or sexual violence, as sexual assaults or marital rape. Gender-based
violence leaves the deepest marks in the heart of a woman with long-term
consequences, but indirectly affects the immediate environment in which the
woman performs her daily activities18.
This is why recently it has been the object of special laws regarding complete
measures for its prevention, combat and sanctioning. It is the model chosen by the
Spanish legislation by Organic Law No 1/2004, but also by the laws adopted in
16

Available at https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011IP0141&from=EN,
visited on 2 August 2018
17
Lavinia Mihaela Vlădilă, Violencia de género y sobre la mujer en Europa. Un análisis de las
regulaciones de la UE, del Consejo de Europa y sus aplicaciones en España y Rumania,
Académica Española Publ-house, Saarbrücken, Germany, 2016, pp. 40-42
18
Elviro Aranda Álvarez, Objeto y principios rectores de la ley integral, in the paper coordinated by
Elviro Aranda, Estudios sobre la ley integral contra la violencia de género, Dykinson Publ.-house,
L.A., Madrid, 2005, pp. 15, 20
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Brazil (7 August 2006), Mexico (1 February 2007), Venezuela (19 March 2007) or
Costa Rica (25 April 2007)19.
Thus, Art 1 of the Spanish Organic Law No 1/2004 on the means of complete
protection against gender-based violence, also called the Integral Law, because it
states measures for the prevention and combat of gender-based violence, as well as
assistance provided for the victims of this type of violence under all its aspects (not
just legal), states that “(1) The purpose of this Act is to combat the violence
exercised against women by their present or former spouses or by men with whom
they maintain or have maintained analogous affective relations, with or without
cohabitation, as an expression of discrimination, the situation of inequality and the
power relations prevailing between the sexes; […] (3) The gender violence to
which this Act refers encompasses all acts of physical and psychological violence,
including offences against sexual liberty, threats, coercion and the arbitrary
deprivation of liberty”.
Also, a similar definition, which again emphasizes the affective relation
between the female-victim and the male-aggressor is given by Art 1 of the Costa
Rican Law on sanctioning violence against women (2007 – above mentioned),
which states that “This Act is designed to protect the rights of victims of violence
and to punish forms of physical, psychological, sexual and patrimonial20 violence
against adult women, as discriminatory practices based on gender, and specifically
in a relationship of marriage, de facto union declared or not…”21.
Why it is preferred the term of gender-based violence instead of that of
violence against women? In order to express the fact that this form of violence has
a structural nature, in the meaning that it is seen in society as effect of the roles
attributed to men and women, a cultural nature, in the meaning that it is the result
of the “ideology” of patriarchal society, as consequence of customs and traditions
deeply rooted in current mentalities and it is a form of women’s obedience22.
According to Miguel Lorente Acosta “the gender” has provided “a series of rights
and privileges within and outside the relation which have legitimized in a historical
meaning the power and domination over women, promoting the economic
dependence towards men and guaranteeing the use of violence and threats in order
to control them”23.

19

Itziar Gómez Fernández, op. cit., p. 20.
The notion “patrimonial violence”, according to Costa Rican law, refers to the interdiction imposed
to women to acquire the right to property and to inherit.
21
*** (Department for Economic and Social Relations, Division for the Advancement of Women),
Manual de legislación sobre la violencia contra la mujer, UN, ST/ESA/329, New York, 2010, pp.
13-14
22
Lavinia Mihaela Vlădilă, op. cit., pp. 28-31, 34-35
23
Miguel Lorente Acosta, Mi marido me pega lo normal. Agreción a la mujer: realidades y mitos,
Planeta Publ.-house, Barcelona, 2012, p. 87
20
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3. The specific presentation of cases on domestic violence,
as it has been seen by the jurisprudence of the ECHR
The first case of domestic violence analyzed by the ECHR was the case of
Kontrová v Slovakia (Application No 7510/04, Decision of 31 May 2007)24. In this
case, the applicant, Ms. Kontrová was married with two children, aged 1 and 5
years old, when the incident occurred. According to the Court’s mentions, in
November 2002, the applicant filed a criminal complaint against her husband with
the Michalovce District Police Department accusing him of having assaulted and
beaten her with an electric cable the previous day; from the medical report it
resulted that she needed 7 days of medical recovery. Two weeks later, together
with her husband she went to the District Police Station, where advised by an
officer she changed her complaint and produced a medical report showing that after
the incident she only needed 6 days of medical recovery, so that the offence was
reported as having a low social risk, the criminal investigation being stopped. The
following days, the applicant systematically reported to the police that her husband
has a shotgun and he was threatening to kill himself and the children. The police
arranged for a patrol to visit the premises, but husband had left the scene prior to
their arrival. In the morning of the second day, the 31st December 2002, the
applicant’s husband shot their two children and himself dead. Due to the fact that
the criminal complaint has been withdrawn, the applicant has unsuccessfully tried
to obtain civil compensations, but the civil or civil procedural regulation did not
allowed the use of an appropriate action in this meaning.
For this case, the Court has ascertained that Slovakia violated its obligation
resulting, on the one hand, of Art 2 – the right to life, as effect of the fact that the
State failed to protect the lives of the two minors, but also of Art 3 – the right to an
effective remedy, because the Slovakian legislation failed to provide for the
applicant of a civil procedural or penal remedy to compensate the lack of state
protection for her children without an additional investigation of the case and from
the perspective of Art 8.
The case of Branko Tomašić and Others v Croatia (Application No
46598/06, Decision of 15 January 2009)25 reveals a situation similar to the above
mentioned one: the aggressor was the husband and father of the victims; he had
been convicted for death threats against the victims, ascertaining that he was
suffering of a mental disorder. The psychiatric report issued for his diagnose has
stated that the disease he was suffering from required a continuous treatment, but
24

25

The application file is available in the official data base of the ECHR at:
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Kontrova%22],%22itemid%22:[%2200180696%22]}
The application file is available in the official data base of the ECHR at: https://hudoc.echr.coe.int/eng#
{%22 fulltext%22:[%22branco%22],%22itemid%22:[%22001-90625%22]}
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failed to prove that such treatment had been administered to him during his
incarceration, especially that the prison where he was held did not had a
psychiatrist. Also, upon his release from prison, the defendant state failed to
provide insurances that, related to the aggressor’s disorder, he was no longer a
threat for the victims, and the treatment stopped being administered. Thus, after a
month from his release, he shot dead his wife and their daughter, before
committing suicide by turning the gun on himself.
The Court has sentenced the Croat state for violating Art 2 of the Convention
(the right to life), because the authorities did not took the appropriate measures for
the protection of the victims’ lives; the Court did not analyzed the case from the
perspective of Art 8.
But the experience of the European Court in cases of domestic violence does
not stop here. The first case in which the Court correlated domestic violence with
the non-compliance of the Member States’ obligations related to Art 8, concerning
family life, was the case Bevacqua and S. v Bulgaria (Application no 71127/01,
Decision of 12 June 2008)26. The circumstances of this case are: after repeated
beatings from her husband, the applicant filed for divorce and left the family home
with her son, aged 3, and moved into a shelter for abused women, but was notified
that she could be blamed of kidnapping her own child, unless she filed for
temporary custody. The applicant received the temporary custody of the child,
which the husband disobeyed, resulting in new assaults; she received the final
custody after the divorce, one year after the events, but even after the divorce, for
one more year, physical violence against her continued. All complaints regarding
this violence were classified by the Bulgarian authorities as representing “private
disputes”.
In this case, the ECHR considered that there is a violation of Art 8 (the right to
private and family life), because the authorities did not granted custody for the
child in due time, affecting both the applicant, as well as her child, while the fact of
considering family violence as “private disputes” is incompatible with the
obligation of the Member States to protect family life (according to Art 8). Also,
the European court has stated that the rigid interpretation of the law has
perpetuated the situation of family violence for two more years and blocked
victims’ access to justice27; on the contrary, the national authorities should benefit
from the necessary legal means to stop this violence as fast as possible.
The final case which I present in this section – on domestic violence, is the case
Z.B. v Croatia (Application No 47666/13, Decision of 11 July 2017)28. In the
26

27
28

The application file is available at: https://hudoc.echr.coe.int/eng#{%22fulltext%22:
[%22\%22CASE%20OF%20BEVACQUA%20AND%20S.%20AGAINST%20BULGARIA\%22
%22],%22itemid%22:[%22001-116504%22]}
The same conclusion of the Court resulted for the case E.S and Others v Slovakia (application No
8227/04, Decision of 15 September 2007).
The application file is available at: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001175142%22]}
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notification submitted to the Court, Z.B. stated that on 3 May 2007 she filed a
criminal complaint against her husband, because for 2 years she has been the victim
of multiple acts of physical and psychical violence. On 3 July 2007, the investigative
judge initiated the first investigation and summoned the parties. As result of the
investigations, on 29 January 2008, B.B. – the applicant’s husband, was sued for
committing domestic violence, based on Art 215 of the Croatian Criminal Code. It is
important to mention, for this case, the means in which the psychical violence had
occurred, as they were mentioned in the indictment; according to the notification of
the court, B.B. addressed the victim, Z.B., the following offences: “…you are
nothing and you should go to the trash, from where you came, because you worth
nothing; …he also summoned the victim to move in the corner…”. This means of
operation expresses the desire to minimize the victim’s personality as well as her
genuine, real needs, making her feel as if she is a “nullity”, and being specific to
psychical violence. On 21 April 2009, B.B has been sentenced by the first court, but
on 2 March 2010 the sentence has been dismissed with reference for retrial reasoning
that the most important actions were not clearly identified. During the new
procedural cycle, the court heard the same witnesses and the documents and other
official documents. On 2 December 2010, B.B. was sentenced again to the same
penalty, namely 7 months of imprisonment with suspension of execution of the
punishment under supervision, being set as a supervision term of 2 years. On 14
October 2011, the superior court admitted again the appeal of B.B., has suspended
the sentence for the second time and sent for retrial the case file in order to clarify
other elements. During the third procedural cycle, the first court has ceased the
criminal investigation because the offence has been decriminalized (in fact, the
offence had not been decriminalized, but as effect of the modifications of the
Croatian Criminal Code, the offence had been incriminated under a different name
and stated by other article). Z.B. filed an appeal being dismissed as inadmissible.
Due to the fact that the judicial authorities, both the prosecutor and the court, did not
reconsider the offences committed by B.B., he thus benefited from a virtual nonpunishment. Hence the fact that how the criminal law was interpreted and applied to
the end “generated a breach of the state’s obligation to ensure the protection of the
applicant, referring to Art 8 of the Convention…”
By analyzing this case, especially from the perspective of Art 8 of the
Convention, the ECHR has reminded the Member States their positive obligation to
respect the private life, which refers to the specific adoption of measures for the
protection of family life, in front of physical and psychical violence. These specific
measures include the adoption of a legislative framework appropriate for the
protection against violence in the private area, including those of criminal nature,
especially for the cases of domestic violence, in which the victims are more
vulnerable. The incrimination as offences of domestic violence would insure the
special prevention in front of such actions. In this regard, the Court noted that
though the article incriminating of domestic violence was repealed, the offence was
still mentioned as an aggravated form of another offence, for which the criminal
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action would have been initiated ex officio. Therefore, it considered that from a
legislative point of view, also from the criminal law’s perspective, the Croatian
legislation fulfilled the conditions stated by the international documents, such as
the Istanbul Convention, without being enough, because what is interesting for the
European Court is not just the achievement of a formal legislative protection, but of
an effective one, resulting from the means in which the criminal law is being
applied. Thereupon, for the case subjected to trial the Court considered that there
was no mistake in the requalification of the offences according to the new criminal
law, by ordering the cessation of the criminal trial against B.B., who remained
unpunished, which represented a violation of the obligation of Croatia from the
perspective of Art 8 of the Convention.
4. The specific presentation of certain cases of violence
against women, as mentioned by the ECHR jurisprudence
Of the interesting cases in which the ECHR has ascertained the violation of the
obligations of the Convention was the case M.C v Bulgaria (Application 39272/98,
Decision of 4 December 2003)29. The applicant is a Bulgarian national who was
born in 1980. She alleged that she had been raped by two men (aged between 20/21
years old) on 31 July and 1 August 1995, when she was 14 years and 10 months
old. From the description of the facts as presented in the complaint registered at the
ECHR, M.C. and a friend of hers had been waiting to enter a disco bar in the town
of K., when three men, P. (21 years old at the time), A. (20 years old at the time)
and V.A. (age not specified), arrived in a car owned by P. A. invited the applicant
to go with him and his friends to a disco bar in a small town 17 km away.
According to the applicant, she repeatedly told the others it was time to leave, as it
was getting late. A. then suggested stopping for a swim at a nearby reservoir.
According to the applicant, they went there despite her objections. She submitted
that she had not suspected the men’s intentions. At the reservoir, the applicant
remained in the car, in the front passenger seat, saying that she was not interested
in swimming. The three men headed towards the water. Soon afterwards, P. came
back and sat in the front seat next to the applicant. In her statements to the
investigating authorities, the applicant submitted that P. had then pressed his body
against hers, proposed that they “become friends” and started kissing her. The
applicant had refused his advances and had asked him to leave. P. had persisted in
kissing her while she had tried to push him back. He had then moved the car seat
back to a horizontal position, grabbed her hands and pressed them against her back.
She had not had the strength to resist violently or scream. According to P.'s
29

The application file is available at https://hudoc.echr.coe.int/eng#{%22languageisocode
%22:[%22ENG%22],%22appno%22:[%2239272/98%22],%22documentcollectionid2%22:[%22C
HAMBER%22],%22itemid%22:[%22001-61521%22]}
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statements, he had had sex with the applicant in the car with her full consent. The
applicant later testified that after the first rape she had been very disturbed and had
cried most of the time. According to the version of events given by P. and A. when
later questioned, the applicant had been in an excellent mood, had started caressing
A., which had irritated P. The group had gone to V.A.’s house, where A. raped
M.C. The applicant did not physically opposed, but she stated that she begged A. to
stop while she was crying. On the following morning, the applicant’s mother
started searching for her and found out what had happened, even has had a
conversation with A. Then, together with her daughter went directly to the local
hospital, where they were directed to see a forensic medical examiner, who reached
the conclusion of a forced sexual intercourse (hymen freshly torn and grazing on
the applicant’s neck). The applicant submitted that during the next few days she
had refused to talk to her mother about the incident. She had given no details and
had not mentioned the second rape at all. A.’s father visited the applicant on the 8th
of August, which destabilized her even more. After family debates, the applicant’s
mother filed a complaint with the police on 11August 1995. On 14 November
1995, the prosecutor started the criminal investigation, but until next November
(1996) the matter was left hanging and no decision was taken. After more than a
year, the prosecutor ordered the hearing of M.C. and her mother as well as of other
witnesses, in order to conclude on the 18th December 1996 that P. and A. cannot be
placed under charges because there was no evidence that they had used the force or
threats for the sexual intercourse. On the 7th January 1997, the district prosecutor
ordered an additional investigation, concluding in that for the performance of the
sexual intercourse the two men had been using force or threats. Several experts had
been consulted, mainly psychiatrists, but also a psychologist; two of them were
proposed by the applicant, concluding that M.C. was suffering from the syndrome
of “frozen fright” or “traumatic psychological infantilism syndrome”. The latter
was explained by the fact that any experience-based model of behavior was
inadequate when the victim was faced with the inevitability of rape. As a result the
victim, terrorized, often adopted a passive-response model of submission,
characteristic of childhood, or sought a psychological dissociation from the event,
as if it were not happening to her.
The detailed presentation of this case shall contribute in the understanding of
the decision ruled by the European court. Being among the firsts of this type, in
reasoning the decision, the ECHR has performed a detailed analysis of the
legislation applicable to rape, of the jurisprudence of the Bulgarian Supreme Court,
but also of the legislation of other states – France, Hungary, Ireland, Slovenia or
the United Kingdom, also studying the definitions given to rape by the
Recommendation Rec(2002)5 of the Committee of Ministers to member states, by
the International Criminal Court for ex-Yugoslavia or by the CEDAW Committee.
The conclusion of such a detailed study was that the legal definition and
practical consideration of the fact that the rape exists only when it can be proven
the existence of a physical opposition from the victim, shall leave unpunished
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certain acts of rape, which is inappropriate. Without establishing the certainty of
the facts as they have occurred and unable to analyze the merits of the case, the
ECHR sought to see whether the Bulgarian legislation and judicial practice
regarding the rape allows every victim, even when there is no sign of violent
opposition or in the absence of force to compel the victim to undergo a sexual act,
but only implicitly refused a proposal with obviously sexual connotations. Also,
the ECHR’s criticism referred to the fact that the applicant was a minor, devoid of
any experience in the field, that she had never been pressured to make decisions in
a very short time, and that the two men were very likely to take advantage of these
aspects, imposing their will, without taking into account the actual feedback given
by M.C., at those moments. Thus, in the absence of obvious proof of the use of
force or violent opposition from the victim, the case failed to reach the solution of
the Bulgarian courts. Interesting in this respect are the conclusions reached by the
judicial practice of the United Kingdom. According to a law from 1976, in this
state, the prosecutor needed to prove that the victim did not consented to undergo a
sexual act; but the wording “did not consented into” is a matter of fact on which the
juries shall rule upon. In order to differentiate between the consent and simple
obedience, here is the opinion of the Lord Justice Dunn provided in the trialing of a
rape in England: “…there is a difference between the consent and obedience; any
consent represents obedience but, in any case, mere obedience involves consent…
[The juries] should focus on the mental condition of the victim right before the
sexual intercourse, to take into consideration all relevant circumstances of the case
and especially those which have lead to the event, as well as the reaction of the
victim after the events and their impact on his mental condition…”.
In support of Lord Dunn’s opinion, the ECHR also studied the jurisprudence of
other states from the US, such as New Jersey or California. Thus, in 1992, the Supreme
Court of New Jersey has stated that the female victims are unpredictable in the cases of
sexual aggression or rape, so that it cannot be stated that “for most women the most
reasonable reaction to a rape is opposition”. For the cases of rape, some perpetrators
use subtle methods of coercion and even bulling for the sole purpose of easily subject
the victims, as for the cases of rape on children, violence not being necessary. In the
case People v Iniguez (872 P.2d 1183, 1189 – California 1994), the Californian
Supreme Court stated that in cases of rape certain women “freeze out of fear”, thus it
cannot be invoked the issue of a true opposition from them.
Thus, we note that all these conclusions support the statements provided by the
experts consulted in M.C.’s case.
Also, the International Criminal Court for former Yugoslavia considers as rape
any sexual action committed without the victim’s consent, while the “consent
should be given voluntarily, based on the person’s free will, related to all the
circumstances of the case”.
To all these arguments, the ECHR has concluded that, especially the minor
girls do not oppose physically when being sexually aggressed, especially due to the
multitude of psychological factors involved in such cases.
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In the light of these opinions, which clearly separate the true consent from a
simple subjection and passive acceptance of the events, the ECHR has stated that
Bulgaria violated Art 3 and 8 of the Convention. To reach such decision, the ECHR
has mentioned that in relation to Art 3 of the Convention, the Member States have the
obligation to insure the protection of the natural persons in relation to any badtreatments, even those administered by other private persons; also, related to Art 8 of
the Convention, the Member States have the obligation to insure the respect for private
life, which may also refer to the adoption of measures stating the relations between
natural persons; the adoption of the most proper measures are within the range of
appreciation of the states, but in order to insure an effective protection for the cases of
rape, in which the circumstances referring to the private life of individuals are
fundamental, the existence of efficient means of criminal law, including an efficient
criminal investigation becomes necessary. Also, the Court has ascertained that rape is
a form of aggression performed especially on girls and women.
Back to our specific case, by recognizing the difficult task of the Bulgarian
judicial authorities as effect of the absence of “direct” evidences, the Court has
ascertained the existence of inadvertencies in the criminal investigation as
performed by the authorities, which:
• Did not considered all the circumstances, such as the fact that the victim
was taken to a secluded area;
• Did not questioned the versions of the events as related by P. and A., the
two defendants;
• There have been contradictory statements by the witnesses proposed by the
two defendants who were not subsequently confronted;
• The timing of the events was not clearly established;
• The victim personally or by lawyer did not have the possibility to
interrogate the witnesses proposed by the defendants, witnesses who subsequently
were accused of perjury;
• Was not taken into consideration the early age of the victim (14 years and
10 months old), nor the psychological factors involved in this case;
• There were unjustified delays in the performance of the criminal
investigation (the victim was heard after 1 year).
Therefore, for all these reasons, the ECHR has unanimously considered that
Bulgaria failed to insure an efficient criminal protection, which in cases of rape and
sexual aggression is absolutely necessary30, even in the presence of other civil
means of protection and/or compensation for the victim.
30

However, in this case, in Tulkens' concurrent opinion, criminal means should not be the only way
of effectively protecting victims of crime, but last resort and secondary remedies, even when there
is a positive obligation on the part of the Member States. Referring to the findings of the Report on
De-penalization conducted by the European Committee on Penal Issues of 1980 (pp. 75-78), the
European Judge believes that effective criminal-based protection depends on a number of factors,
"this does not be the only way to prevent undesirable behavior".
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Another recent case31 in which the Court has ascertained the non-compliance
with the positive obligation resulted from Art 3 and 8 of the Convention is the case
M.G.C. v Romania (Application 61945/11, Decision of 15 March 2016)32. Also, in
this case the eleven-year-old applicant was subjected to a continued rape by six
known neighbors from her small village, of whom one was a minor aged under 14
years. At the time of the events, the eleven-year-old applicant stated that she often
used to go to play with two girls from a neighboring family at their house. The
girls, F.C.B. and M.S.B., were about the same age as the applicant. The neighbors’
family (the B. family) had ten children and were also accommodating a relative of
theirs, J.V., a fifty-two-year-old man who was unemployed and lived in the
family’s vacant cattle stable. According to the statement made by the applicant,
from August 2008 until February 2009, J.V. had dragged her by force while she
was playing with her girlfriends (F.C.B. and M.S.B.) at the neighbors’ house, had
taken her into the barn and had raped her while holding her down and keeping his
hand over her mouth in order to prevent her from screaming. The applicant also
stated to the police that between August 2008 and February 2009 she had been
raped in similar circumstances by four of the neighbors’ sons and their friend G.I.
In March 2009 the applicant’s mother noticed a strange behavior and had a talk
with her. She told her mother that she had been sexually abused by J.V. and the
other boys, being ashamed to talk about what happened and also afraid to tell her
parents sooner because J.V. had threatened that he would beat her if she told
anyone. As a result of the sexual abuse, the applicant became pregnant and, with
her parents’ approval, she later underwent a surgical termination of the pregnancy.
On 10 March 2009 the applicant’s mother lodged a complaint against the
alleged perpetrators with the local police and an investigation was started against
J.V. and the four brothers F.B., A.B., G.B. and P.B. On 11 March 2009 a forensic
report found that no traces of violence had been detected on the applicant’s body.
During the investigation J.V. declared that the applicant had provoked him to have
sex with her as she was always scantily dressed. He further stated that it was she
who had come to him and had asked him to have sex with her the first time. He
alleged that the applicant had told him that she had had sex before with the boys
from the B. family. On the other hand, the applicant declared before the police that
the other boys had also forced her to have sex with them, telling her that it was J.V.
who had told them what to do.
In April 2009 the judiciary police officer making the request held that, even if
the perpetrators’ statements were to be accepted as truthful, the victim’s age
(eleven at the time of the first sexual act) precluded the existence of legally valid
consent as she could not have freely expressed her will. In July 2009, at the request
31
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The M.G.C. vs Romania - file no. 61495/11, judgment of 15 March 2016, remaining final on 15
June 2016.
The application file is available at https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001161380%22]}
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of the judicial officer, was issued a forensic psychiatric report on the applicant,
resulting that the applicant was suffering from post-traumatic stress and stated that:
“… the minor speaks with shame about what happened. She has a vivid memory of
the events. ... She says that she did not tell anyone about the incidents sooner
because she feared for her safety and the safety of her family members”. The report
concluded that the applicant had difficulties in foreseeing the consequences of her
actions and had insufficient discernment due to her age.
During the criminal investigation, all defendants admitted that they did had
sexual intercourse with the victim, but it resulted from her initiative, due to a
provocative attitude and scantily clothing for most of times.
On 10 December 2009 the Prosecutor’s Office of the Hunedoara County Court
concluded that from the documents in the file it was not proved beyond doubt that
the applicant had not given her consent to the sexual acts. The four brothers from
the B. family were given administrative fines for the same crime. The applicant’s
complaint against the prosecutor’s decision concerning the sanction was rejected
by the superior prosecutor and subsequently by the courts. Of the six defendants,
only J.V. was sentenced to three years’ imprisonment, the offence was changed
from rape to sexual intercourse with a minor, which refers to the fact that the
victim consented for a sexual intercourse with J.V. Also, M.G.C. received
compensation in respect of non-pecuniary damage of almost 2000 EUR. In
reaching its decision, after also hearing statements from J.V. and the witnesses
F.C.B. and M.S.B., the Deva District Court firstly observed that the forensic
certificate stated that no signs of violence had been detected on the victim’s body.
The court further noted that it was apparent from the statements of J.V. and the
other perpetrators who had not been indicted by the prosecutor that the applicant
had always taken the initiative for the sexual acts. As regards the content of the
above-mentioned statements (from the perpetrators and the two witnesses, two
minor girls as well, sisters of some of the perpetrators, so-called girlfriends with
the victim), the court considered “relevant” the fact that the applicant was scantily
dressed and that even after she had allegedly been sexually abused she went on
playing with her girlfriends.
The victim repealed the judgment, claiming that at her age could not have
understood the notion of sexual intercourse, thus she could not have expressed
valid consent and the sexual abuse committed against her could therefore only be
classified as rape and the four perpetrators already threatened her with beating for
telling anyone, one of them using a knife. On 4 November 2010 the Hunedoara
County Court convicted J.V. of rape and sentenced him to four years’
imprisonment. The court applied a sentence below the minimum provided for by
law for the crime of rape against a person under fifteen, finding mitigating
circumstances due to the defendant’s good behavior prior to the commission of the
crime on trial.
The applicant’s representative submitted an appeal on points of law against the
judgment of the county court, requesting an increase in the amount of
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compensation for non-pecuniary damage and that a more severe sentence be
imposed on the defendant. J.V. also contested the judgment, requesting a
conviction for the crime to which he had confessed, namely sexual intercourse with
a minor. The Alba Iulia Court of Appeal allowed the appeal on points of law
submitted by J.V. and upheld with final effect the judgment of the Deva District
Court; it based its verdict on the perpetrators’ and witnesses’ testimonies and on
the fact that the victim had not told her parents about the alleged abuse, drawing
the conclusion that the instances of sexual intercourse had always been initiated by
the applicant and dismissed the theory that the victim might have lacked capacity
to express her will. The findings of the forensic psychiatric report of 7 July 2009
were not mentioned or discussed in any way by the court.
In the light of all this fact, which I wished to give a more detailed account of
in order to understand the Court's reasoning, the European Court examined, in
addition to the applicable national law in that matter (namely the provisions of
Art 99, Art 197-198 of the Criminal Code of 1969, Art 5 and Art 11 of the
Decree No 31/1954 on the natural and legal persons), other relevant legal
documents or studies such as: Reports by non-governmental organizations on
child protection in the Romanian legal system (Center for Legal Resources), the
Council of Europe Convention on the Protection of Children against Sexual
Exploitation and Sexual Abuse, the Istanbul Convention, the Guidelines of the
Committee of Ministers of the Council of Europe on child-friendly justice
adopted on 17 November 2010, the Recommendation Rec(2002)5 of the
Committee of Ministers of the Council of Europe on the protection of women
against violence, the Directive 2011/93/EU of the European Parliament and of the
Council of 13 December 2011 on combating the sexual abuse and sexual
exploitation of children and child pornography, also other sources and documents
issued by the UN.
Following this in-depth analysis of the case, the ECHR, giving effect to its
previous case-law, including the M.C. v Bulgaria, cited earlier, has applied the
following principles deduced from its practice:
− The positive obligation of the state, referring to Art 3 of the Convention
also implies effective deterrence against any serious breach that would affect
personal integrity, which also implies respect for the dignity and best protection of
the interests of the child. In such cases, as this one, the Court restated the idea of
the necessity to protect the child by criminal means and underlined the importance
of an efficient and effective criminal investigation;
− The states have assumed the obligation, referring to Art 3 and 8 of the
Convention, to adopt efficient criminal means sanctioning the rape, provisions to
be applied through an effective criminal investigation. As well as in the case of
M.C. v Bulgaria, it has been restated the idea that the new standards and the
general trend in this area is that of the achievement of an effective criminal
investigation, even for the cases in which there is no physical opposition from the
victim, when it is raised the issue of an unconscious sexual act is involved.
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Relating these principles to the specific case file, the Court should have
analyzed if the practice of the Romanian courts and the performance of the
criminal investigation represent a significant violation of the positive obligations
assumed by Romania towards Art 3 and 8 of the Convention. From this analysis,
the following conclusions were drawn:
– Given that Art 197 of the previous Criminal Code does not state the
existence of a physical opposition from the victim, the issue resides in the
interpretation of the prosecutor and the courts of the notions of “constraint” and
“the lack of ability to express their will”, for the cases in which the victim has not
turned 15 years old;
– The convictions of the Romanian courts for rape were for cases which
involved violence, while the judicial framework for the offence of sexual
intercourse with a minor was invoked for the cases in which the minor’s reaction
was specific to the existence of a trauma, such as not telling the parents or
screaming for help;
– In less than half of the cases, the Romanian judicial authorities ordered the
performance of a psychiatric or psychological evaluation to verify the ability of the
victim to express a valid consent. Under this aspect, it must be noted that though a
psychiatric evaluation was mentioned in the case performed during the criminal
investigation, none of the courts has given it the necessary value;
– No plausible explanation was given for which the testimonies of the four
defendants were more credible – J.V., F.B., P.B. and A.B., and of the witnesses
who were sisters of the last three boys, than the victim’s. In this case, the
credibility of witnesses who were relatives of some of the defendants was not
questioned;
– There was no question of why the victim would have accused J.V. of rape
unjustly;
– The extreme difference in age between the victim and J.V. was not taken
into account (the victim was 11 years old and the defendant J.V. 52 years) and the
difference in physical strength between the two;
– No psychological evaluation of the victim’s reactions to her point of view
has been made in relation to her age and the possible consequences and traumas
suffered by her. In this respect, the Romanian judicial authorities were not sensitive
to the particular vulnerability of a minor, also to the psychological factors involved
in cases of rape in minors.
Therefore, to all these arguments, the ECHR has unanimously considered that
the Romanian state achieved very few of the assumed obligations in relation to Art
3 and 8 of the Convention, in the absence of an efficient judicial system to sanction
any form of rape or sexual abuse in the case of children.
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5. Gender based violence in the ECHR jurisprudence
The first and most famous of the cases on gender based violence, “the leading
case” we could say, is the case Opuz v Turkey (Application 33401/02, Decision of
9 June 2009)33. Given its importance and degree of complexity, as well as its legal
consequences, including at the level of the Court’s jurisprudence on this case, we
shall detail it, by presenting both the circumstances of the case, as well as the legal
procedures and conclusions of the European court.
The case was triggered by the domestic conflict between H.O. and the
applicant, his wife, as well as by his mother-in-law. H.O. and the applicant together
have three children, but have had heated arguments from the outset of their
relationship. As consequence of these arguments, which degenerated into physical
violence, on 10 April 1995 the applicant and her mother filed a complaint with the
Diyarbakir Public Prosecutor’s Office, alleging that H.O. and A.O (his father and
the husband of the applicant’s mother) had been asking them for money, and had
beaten them and threatened to kill them. On the same day, the applicant and her
mother were examined by a doctor stating that the injuries acquired by them were
sufficient to render both the applicant and her mother unfit to work for five days.
On 25 April 1995 the public prosecutor lodged indictments against H.O. and A.O.
for death threats and actual bodily harm; on 15 June 1995 the court discontinued
the assault case, as the applicant and her mother had withdrawn their complaints
and had thereby removed the basis for the proceedings certain criminal provisions.
Therefore, the case is classified on 11 September 1995.
On 11 April 1996, during an argument, H.O. beat the applicant very badly.
The medical report drawn up on that occasion concluded that the applicant’s
injuries were sufficient to endanger her life. On the same day, H.O. was remanded
in custody under the charges of aggravated bodily harm. On 16 April 1996 the
court dismissed H.O.’s request for release pending trial and decided that his pretrial detention should be continued. At the hearing on 14 May 1996, the applicant
repeated her complaint and on 13 June 1996, the applicant withdrew her complaint,
stating that she and her husband had made their peace.
On 5 February 1998 the applicant, her mother and H.O. had a fight, in the
course of which H.O. pulled a knife on the applicant. The applicant and her mother
sustained injuries. The medical reports certified injuries which rendered them unfit
to work for seven, three and five days respectively, the public prosecutor deciding
not to prosecute anyone in respect of this incident, stating that there was
insufficient evidence to prosecute and that the other offences such as battery and
damage to property could be the subject of civil lawsuits.
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On 4 March 1998 H.O. ran a car into the applicant and her mother,
representing the fourth assault against the two women; the applicant’s mother
trying to protect her is hit by a car and ends up in the hospital, with the report
concluded that her injuries rendered her unfit to work for five days.
Following this incident, H.O. is placed in custody, and the applicant files the
first action for divorce on 20 March 1998, for that on the 2 April 1998 the applicant
and her mother filed a petition with the Diyarbakir Chief Public Prosecutor’s Office,
asking for protective measures from the authorities subsequent to the death threats
issued by H.O. and his father. Immediately after that, police officers took statements
from the parties, H.O. being placed into custody for 25 days charged with hitting his
mother-in-law with the car. On 14 April 1998 the prosecutor indicted H.O. and his
father, but on 30 April the court released H.O. pending trial. On 11 May 1998 the
court classified the offence as attempted murder, for that on 23 June H.O. to be
acquitted of the charges of issuing death threats, for lack of sufficient evidence, the
applicant and H.O. resuming living together again. On 9 July 1998, the applicant’s
mother was given another medical examination, which found that her injuries were
not life-threatening (due to the car incident) but were sufficient to render her unfit for
work for twenty-five days. Three months later, the two women withdraw their
complaint, for that on 17 November 1998 the Diyarbakir Assize Court concluded that
the case should be discontinued in respect of the offence against the applicant, but
will sentence H.O. to a fine for hitting the applicant’s mother.
The fifth aggression occurred on 29 October 2001, when the applicant is
beaten and stabbed with a knife 7 times, being admitted to the Dicle University
Hospital, without her injuries being classified as life-threatening. Under
investigation, H.O. stated for the police that, by coming home and not finding his
wife there, he telephoned her mother’s house where she had went with their three
children; upon returning home, H.O. began an argument with his wife asking the
applicant why there is no food, why coming home so late and demanding that her
visits be more rare, to stay home and look after the children. He also stated that his
wife attacked him with a fork; he claimed that his wife was bigger than him, so he
had to respond when she attacked him, without remembering how many times he
stabbed her with the fruit knife; he also stated that the arguments occur because of
his mother-in-law who keeps interfering with their marriage.
Following this incident, the medical examination of the victim pointed out that she
needed 7 days of recovery, while from the penal perspective on 12 December 2001 the
public prosecutor filed a bill of indictment with the court charging H.O. with knife
assault, who after 5 months received a penal fine, to be paid in 8 installments.
The last but one act of aggression committed by H.O. against the two women
took place during the previous investigation, on 14 and 19 November 2001, when
he had threaten them, claiming that he shall kill his mother-in-law, her children and
all her family. The complaint filed in by the applicant regarding these threats is
again classified, but as effect of the complaint filed in by her mother, (the mother)
is interrogated by the police on 5 January 2002, during which she claimed that
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H.O. had been coming to her doorstep every day, showing a knife or shotgun and
threatening to kill her, her daughter and her grandchildren. Given all these actions,
on 10 January 2002 H.O. was charged with making death threats.
In the meantime, on 14 December 2001 the applicant again initiated divorce
proceedings in the Diyarbakir Civil Court.
On 27 February 2002 the applicant’s mother submitted a further petition to the
police, maintaining that H.O.’s threats had intensified, being made including by
telephone, considering that she is in danger of death and requesting that her
telephone be placed under surveillance.
In the absence of an immediate reaction from the Turkish authorities, the
applicant’s mother decided to move to another area, namely to Izmir on 11 March
2002. During a road trip to her new home (relocating a part of her furniture), H.O.
follows her with a taxi and kills her instantly with a shotgun.
In his statement in front of the judicial authorities, H.O. claimed that he had
killed his mother-in-law because she had induced his wife to lead an immoral life,
like her own, and had encouraged his wife to leave him, taking their children with
her; he also stated that he had done this in order to protect his honor and his children.
After this final incident between the parties, H.O. had been convicted after 6
years from the incident, on 26 March 2008 to fifteen years and ten months’
imprisonment and a penal fine for murder and illegal possession of a firearm,
mitigating in his favor the excuse of being provoked (H.O. has stated that he had
lost his temper because his mother-in-law had offended him). Though, considering
his good behavior during trial, the period of the pre-trial detention and the fact that
the decision has been challenged with appeal, H.O. has been released.
In less than a month, in a petition dated 15 April 2008, the applicant filed a
criminal complaint asking the authorities to take measures to protect her life. She
noted that her ex-husband, H.O. had threatened her and her boyfriend to kill them.
ON 14 May 2008, the Court has been informed over this new situation, for that
on 14 November 2008, the applicant’s representative in front of the ECHR to file a
new complaint stating that the Turkish Government did nothing to protect her and
her boyfriend’s lives.
From the presentation of the factual situation there are some aspects that are
important to be related to the concept of gender violence:
– As easily seen, between the spouses and between the perpetrator and his motherin-law there were several violent episodes and not just one; in other words, the
aggressions were not isolated, but repeated at almost regular intervals – about 2 years;
– The aggressions involved physical violence, as well as psychical ones as
insults and threats;
– The aggressions did not target only H.O.’s wife, but also her mother, who
became their victim;
– H.O. sought to limit his wife’s social and domestic interactions to gain
greater control over her, which eventually led to the killing of his mother-in-law,
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seen as responsible for breaking the relation between the two of them. This is a
form of a social aggression;
– H.O. failed to take responsibility for his own personal situation in relation to
his wife, as well as for own patriarchal version of their relation;
– The inappropriate answer of the Turkish state to this situation. The sanctions
applied throughout time and the final sanction reveals a toleration of these
situations from the society and legal system, its permission for such cases.
By studying the Turkish legislation in this area, the ECHR has ascertain that it
possess the necessary instruments to sanction such cases; thus, Art 449 of the Turkish
Criminal Code incriminate the killing of a family member and there is a special law
on family protection – Law No 4320/14 January 1998, but is application norm has
entered into force on 1 March 2008, 10 years after the law began its application.
In order to trial this application, the Court has studied, besides the Turkish
legislation in this area, the CEDAW Convention, ratified by Turkey and its
recommendations on the definition of violence against women, as means of her
discrimination by the society, as well as certain cases examined by the CEDAW
Committee, such as A.T. v Hungary or Fatma Yidirim v Austria; the
Recommendation Rec(2002)5 of the Committee of Ministers to member States on
the protection of women against violence, certain cases from the Inter-American
Court of Human Rights, but also the means in which certain European states had
legally solved the issue of gender based violence.
A number of conclusions have emerged from this analysis, which can be seen
as recommendations for the Member States of the Council of Europe:
− The responsibility of a state in cases of gender based violence occurs
because it has not taken the necessary measures to prevent the violation of human
rights for the case in question, or because it has no means to do so;
− The states become responsible when such practices are generalized and are
not isolated cases;
− In certain European states, the criminal trial continues even if the victim
withdraws the complaint (one can remember the cases in which the case file was
classified because the victim withdraw the complaint); while other European states
leave to the authorities the possibility to continue the trial when the victim
withdraws the complaint; for instance, Wales established certain criteria which the
prosecutor takes into consideration in the analysis of a case of gender violence and
when the victim withdraws the complaint. These criteria are: the measure is of
public interest, the severity of the acts, their physical or psychical nature, the
damaged caused for the victim, if the violence was committed using a weapon, if
threats were made, if premeditation can be invoked, the effects of aggressions
against children, the risk of relapse regarding violence, if there have been other acts
of violence and the persistence of threats to the health and safety of the victim.
Regarding the case in Turkey, according to the reports of a foundation and an
information center, specifically, though there is a sustainable legislation in the area of
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women protection, in certain areas the courts set the first hearing only after 2-3 months
from the registration of the complaint for the cases in which women are in danger of
death, these complaints being seen as means for a divorce. In addition, most police
organs deal with this type of cases as having an intimate, private nature in which the
state should not interfere. On the other hand, Law No 4320/1998 in rarely invoked and
little known, and the delays in taking the protection measures and especially applying
them, represents the greatest difficulty. According to the report of Amnesty
International on 2004 on the situation of Turkish women, it resulted that in south-east
region of the state killing women in the domestic area remains unpunished.
In relation to the events, from a judicial perspective we must note that:
− Though, some police organs and the Prosecutor’s Office have taken
promising measures to limit H.O.’s aggressively, he was quickly released, so that
these measures seemed most often ineffective and gave the feeling of impunity;
− The victims were advised to withdraw their complaints, also by dropping
of the divorce proceedings;
− There were no measures for a real protection of the victims, as police
officers could have known H.O.’s access to a firearm;
− Though, for the crime he had committed, H.O. could have been sanctioned
with life imprisonment, the first court, taking into consideration certain mitigating
circumstances during the remand, just applied the penalty of 15 years
imprisonment, for that after 6 years of remand, H.O. be released. In this case, the
Court stated that there is a constant practice of the Turkish courts to consider
mitigating circumstances for the cases of “crimes for honor”, from where it results
that the perpetrators are sanctioned with reduced penalties or not at all;
− Despite the obvious evidence, the duration of the trial in the phase of
criminal investigation and first court hearings was very large, for almost 6 years;
− Among the first actions of H.O. after his release from custody was to
restart the threats for his ex-wife, also aiming her new boyfriend;
− Nevertheless the ECHR requested the Turkish state to take effective
protection measures for the victim, 2 such notifications were necessary for it to act.
In front of such case, the Court admitted the applicant’s complaint and
ascertained for the first time the existence of a violation of Art 14 of the
Convention in a case of domestic violence which turned the situation into a gender
based violence, also ascertaining the violation of Art 2 for failure to protect the life
of the applicant’s mother and of Art 3 for failure to protect the applicant against
domestic violence endured during her marriage.
In order to rule this decision, the Court has invoked the following arguments and
values for the violation of Art 2 of the Convention: the need for the existence of a
criminal legislation, aiming to prevent, but also sanction in a real and efficient manner
such violations; the need to take into consideration the real, serious and immediate
threats, while the authorities should recognize when a person is placed in a real danger
or when the perpetrator is capable of a deadly aggression; however, in cases of
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domestic violence, which usually take place in the intimate circle of the home, and may
be in the form of physical and psychical violence, as was the case with the present case,
the Turkish authorities could still have began to take some preventive measures that
would have prevented the course of the events as they unfolded; the Turkish authorities
should have not encouraged the withdrawal of the prior complaint, the trail should have
continued and in this meaning the Turkish legislation should be modified at least for
the cases of domestic violence, in the meaning of non-conditioning the course of the
criminal trial by the existence of a certain number of days of work incapacity as effect
of the violence suffered by the victim (minimum 10 days for this case) (this case
ignored what the applicant and her mother aimed when withdrawing those repeated
complaints); in this respect, it is relevant that the Turkish authorities considered that if
they intervened to divorce spouses or intervened between them, it would have assumed
an intervention in their private life, but in this case, it proved that there was no balance
between life insurance victim and protect privacy from any interference (in this case,
the authorities’ interference would have been necessary) (“it seemed that the
authorities’ sole purpose was to avoid the intervention in what it looked like a family
history”); finally, the Court considered that the investigation lasted a very long time – 6
years, given that the author was already known (after 6 years, the case was in appeal,
so a final conviction has not yet been decided).
Regarding the violation of Art 3 of the Convention, the Court has held, as an
applicable principle, that, in order to be considered as ill-treated, they must have a
certain degree of gravity, a matter which “benefits” from a certain relativity, since
it depends on the whole of the data of the case and the context of the treatment, its
duration, its physical and psychological effects, but also the sex, age and state of
the victim’s health. Given the current situation, namely that the applicant has
endured both physical and psychical violence, that she has been constantly
subjected to threats, which generated a state of fear, unlike the perspective of such
new actions, but also a state of vulnerability specific to women in the south-east of
the country, all of which happened even after the 6 years spent in custody by H.O.,
the Court ascertains that the Turkish authorities have remained insensitive to all
these, so that it mentioned the violated of Art 3 under a substantial circumstance.
Regarding the gender based violence which refers to the violation of Art 14,
correlated with Art 2-3, the Court stated that, generally, the Turkish domestic law is
discriminatory and less protective for women, which derives from the means in which
women are seen by the Turkish society especially in that geographical area (women
have a low rank in society, in order to preserve the family unity. They are seen as
property by the society and men, within the family). Though the Civil Code has been
modified in 2002, and the Criminal Code in 2004 from the reports of the international
organizations it resulted that the domestic violence performed by men is always
tolerated, while the perpetrators enjoy a state of impunity, both from administrative and
judicial perspective. It represents discrimination to women, as long as they are treated
differently, without an objective or rational justification, and in addition, it affects them
in an unjustified manner (as resulted also from the provisions of the Istanbul
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Convention). Starting from the definition of discrimination as stated by Art 1 of the
CEDAW, the CEDAW Committee and the UN Commission on Human Rights have
ascertained the existence of a connection between violence against women, including
the domestic one and a state of discrimination, women having the right to enjoy an
environment free from violence and discrimination. For the current case, especially
after the modification of the Turkish civil and penal legislations, the discrimination of
women does not result from the legislation, but from the general attitude of the local
authorities towards women requesting protection against domestic aggressions. Even
the application of the special law on domestic violence – Law No 4320/1998 – is
subjected to a series of difficulties, in the meaning that the measures ordered based on
it are being applied with excessive delays, the penalties are minimum, constantly
invoking the role of customs and honor; moreover, the local authorities discourage
women when they come and file complaints, convincing them that they cannot help
because their problem is a matter of family. This is why the Court concludes that the
generalized and discriminatory passivity of Turkish justice creates a climate favorable
to violence and the violence against the applicant and her mother is gender-based and
thus forms of discrimination.
Through this file extremely complex due to the nature of the situation and the
analyzed legislation, the Court opens the path for a new analysis on the situation of
women in relation to men, but within the family.
Unfortunately, this case has not been singular, as many judgments have
subsequently been passed on violations of Art 14, together with Art 2 and 3 or 8 of
the Convention. Without claiming that we could exhaust the subject, I would like
to complete the study by analyzing three other causes relevant to the subject.
The first of them is the case of Eremia v Republic of Moldavia (Application
No 3564/11, Decision of 28 May 2013)34, which referred to the violation of Art 3
correlated with Art 14 of the Convention, because the Moldavian authorities failed
to protect the applicant and her two daughters against the physical and psychical
violence committed by the husband namely their father who, in addition was a
police officer, also mentioning the violation of Art 8, because the applicant’s
daughters witnessed the violence to which their mother had been subjected to, and
the authorities did almost nothing to prevent these offences.
In the case of Halime Kiliç v Turkey (Application No 63064/11, Decision of 28
June 2016)35 was mentioned the violation of Art 2, together with Art 14 of the
Convention, because the Turkish authorities failed to sanction the behavior of the
aggressive husband against his wife, the applicant’s daughter, whom he killed despite
the existence of four previous penal complaints and three protection and restriction
34

35

The application file is available at: https://hudoc.echr.coe.int/eng#{%22fulltext%22:
[%22Eremia%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBE
R%22],%22itemid%22:[%22001-119968%22]}
The application file is available at https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001164689%22]}
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orders granted to the victim, which the Turkish authorities, by their permissive
attitude towards the aggressor, lacked of any efficiency and effectiveness, thus
creating his feeling of impunity and allowing him to continue unhindered his death
threats to the victim, which eventually led to the loss of her life.
The final case to be analyzed from this perspective is the case of Bălşan v
România (Application No 49645/09, Decision of 23 May 2017)36, in which the Court
mentioned the violation of Art 3 and 14, as effect of the fact that the Romanian
authorities failed to protect the applicant against repeated violence from her husband
and because of the fact that he was not criminally charged, despite numerous
complaints. As effect of the Romanian authorities’ behavior, the victim felt
unimportant and helpless, and in addition they considered that she was the one
instigating her husband, the aggressions not being sufficiently serious. The European
court considered that, given the numerous complaints, the police authorities should
have known better the violence and abuses to which the applicant was subjected to and,
despite of the existent legal framework, failed to protect her from these aggressions.
6. Conclusions
Following this complex and well documented analysis, even if was based
especially on applications from the past years over which the ECHR has ruled
upon, we can draw a series of conclusions, referring to the analyzed cases and to
the Romanian legislation. At present, although our national legislation does not
refer to violence against women and gender violence, the Court itself has found
that these three forms of violence coexist and they must be included in one pattern
or another according to the circumstances of the case.
Thus, were considered as cases of violence against women those situations in
which the women or girls were raped or have suffered from degrading treatments,
or even murdered, but not by members of their families.
In exchange, the difficulty consists in differentiating between cases of
domestic violence from a case of gender based violence. Thus, in the beginning
(such as the case Kontrova v Slovakia), the Court ascertained only the violation of
Art 8 correlated with other provisions from the Convention; this was done when it
was not possible to demonstrate a generalized attitude of the authorities of the
respondent state towards women, and also we might add, when the circumstances
of the case did not result in a desire to minimize the woman and her role in the
family. Unlike these cases, for the situations of gender based violence, both the
perpetrator, often supported by the passivity and indifference from the local
authorities, felt entitled to use violence, aiming the limitation of the applicant’s
36

The application file is available at https://hudoc.echr.coe.int/eng#{%22fulltext%22:
[%22Balsan%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER
%22],%22itemid%22:[%22001-173619%22]}.
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social relations, taking control over her, minimizing her role within the family. In
most of the cases dealt with by the Court as being cases of gender based violence,
discrimination was not due to the lack of legal provisions, which in all cases exist,
being present in different forms and ways, but by the concrete way in which the
offences took place the reaction of the judicial authorities, which have often been
either passive, or caused the victims to withdraw complaints, considering the
situation as a private matter, or did not give due importance to them.
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SOME REFLECTIONS ON THE EFFECTS
IN THE POSITIVE LAW OF THE CONSTITUTIONAL
COURT'S DECISIONS TAKEN WITHIN
THE A PRIORI CONSTITUTIONALITY REVIEW
Cristina TITIRIŞCĂ*
Abstract: The recent decisions of the Constitutional Court have prompted intensive
debates in the legal environment and not only, on the most diverse legal issues. Thus, among
other things, starting from the provisions of art. 147 paragraph (4) of the Basic Law, which
establishes, on a constitutional level, the general binding nature of the decisions of the
Constitutional Court, the question was raised whether a decision delivered in the context of
the a priori constitutional review can have effects within the positive law. The present study
does not propose itself to be exhaustive in nature, but analyses the situations that may arise in
practice, by reference to the relevant decisions of the Constitutional Court.
Keywords: Constitutional Court, a priori constitutionality review, positive law

1. Preliminary considerations1
The Constitutional Court is structured in a distinct title of the Constitution of
Romania, republished, respectively Title V, comprising of art. 142-147. It includes
provisions on the role of the Court, its structure, the mandate of judges, the ways
for appointing them and for the election of the President of the Court, the
conditions for the appointment as judge, incompatibilities, independence and the
irremovability of the judges, the duties of the Constitutional Court and the effects
of the decisions which it pronounces. At an infra-constitutional level, the
organization and the functioning of the Constitutional Court are regulated by Law
no. 47/1992, republished2, as subsequently amended, and by the Regulations on the
organisation and functioning of the Court3, adopted by Decision of the plenum of
the Constitutional Court no. 6/2012.
The Romanian constituent chose the regulation of two types of
constitutionality review, the a priori one and the a posteriori one, a good option if
* PhD. in Law, Parliamentary advisor at the Legislative Department of the Chamber of Deputies.
1
Part of this section is the beginning of the paper presented at the International Conference
Knowledge-based society. Norms, values and contemporary landmarks, 14th Edition, organized by
Valahia University of Târgovişte (România) - Faculty of Law and Administrative Sciences, during
8-9 June 2018.
2
The Official Gazette of Romania, Part I, no.807 of 3 December 2010.
3
Published in the Official Gazette of Romania, Part I, no.198 of 27 March 2012.
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we take into account the fact that "in the case of the a priori review, the judge uses
the glasses, but in the case of the a posteriori review he uses the microscope"4, in
other words, the prior review has a general, abstract nature, whereas the a
posteriori review is concrete and in-depth.
As to the a priori constitutional review, which interests us from the
perspective of this paper, it is regulated by article 146 letter a) of the Basic Law5,
respectively art. 15-18 of Law no. 47/1992, republished, and has as its object the
laws adopted by the Parliament, but not promulgated by the President of Romania.
In this category, there are three types of laws: those regarding the
approval/rejection of Government ordinances6, those passed by the Parliament
following the initiation of a legislative proposal by parliamentarians and those
resulting from the adoption of a bill initiated by the Government, other than the one
approving/rejecting an ordinance. In the following lines, we will treat the first
category distinctly, and the other two will be analysed together.
Regarding the effects of Constitutional Court’s decisions, art. 147 of the
Constitution7 is the place of the matter. The texts applicable to the a priori
constitutionality review are paragraph (2), which establishes Parliament's
obligation to review the texts found to be unconstitutional for their agreement with
the Court's decision, as well as paragraph (4), a provision of general application, in
the sense that it is applicable to all decisions of the Court taken in the exercise of
its powers and which establishes, on the one hand, the obligation to publish them in
the Official Gazette of Romania, Part I, and, on the other hand, the general binding
nature, as well as their applicability for the future.
4

I. Muraru, M. Constantinescu, Curtea Constituţională a României, Albatros Publishing House,
Bucharest, 1997, p. 92, apud Horea Crişan, „Controlul posterior de constituţionalitate în România”,
in Fiat Iustitia no. 1/2009, pp. 67-82.
5
Art.146 letter a): „The Constitutional Court shall have the following powers: a) to adjudicate on the
constitutionality of laws, before the promulgation thereof upon notification by the President of
Romania, one of the presidents of the two Chambers, the Government, the High Court of Cassation
and Justice, the Advocate of the People, a number of at least 50 deputies or at least 25 senators, as
well as ex officio, on initiatives to revise the Constitution; (…)”
6
We refer to both the simple ordinances, adopted under a enabling law and subject to Parliament's
approval, and the emergency ordinances.
7
Art.147: „(1) The provisions of the laws and ordinances in force, as well as those of the regulations, which
are found to be unconstitutional, shall cease their legal effects within 45 days of the publication of the
decision of the Constitutional Court if, in the meantime, the Parliament or the Government, as the case
may be, cannot bring into line the unconstitutional provisions with the provisions of the Constitution. For
this limited length of time the provisions found to be unconstitutional shall be suspended de jure. (2) In
cases of unconstitutionality of laws, before the promulgation thereof, the Parliament is bound to
reconsider those provisions, in order to bring them into line with the decision of the Constitutional Court.
(3) If the constitutionality of a treaty or international agreement has been found according to article 146
letter b), such a document cannot be the subject of an objection of unconstitutionality. The treaty or
international agreement found to be unconstitutional shall not be ratified. (4) Decisions of the
Constitutional Court shall be published in the Official Gazette of Romania. As from their publication,
decisions shall be generally binding and effective only for the future”.
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We mention the fact that "the judicial power that accompanies the judicial
acts, and thus the decisions of the Constitutional Court, attaches not only to the
resolution, but also to the considerations on which it is based", a solution deriving
from the generally binding effect of the decisions of the Constitutional Court8, so
that both the considerations and the judgments of the Court are applied with the
same force to all the subjects of law9.
2. Government Ordinances subject to Parliament's approval by law
Legislative delegation, enshrined at constitutional level by art.115 of the Basic
Law , involves the transfer of the regulatory powers of the Parliament to the Executive,
10

8

See, to this end, Decision of the Plenum of the Constitutional Court no. 1/1995 regarding the mandatory
nature of its decisions under the constitutional review, published in the Official Gazette of Romania, Part I,
no.16 of 26 January 1995, Decision of the Constitutional Court no.1415 of 4 November 2009, published in
the Official Gazette of Romania, Part I, no.796 of 23 November 2009, Decision of the Constitutional Court
no.414 of 14 April 2010, published in the Official Gazette of Romania, Part I, no.291 of 4 May 2010,
Decision of the Constitutional Court no.415 of 14 April 2010, published in the Official Gazette of Romania,
Part I, no.294 of 5 May 2010, Decision of the Constitutional Court no.694 of 20 May 2010, published in the
Official Gazette of Romania, Part I, no.392 of 14 June 2010, Decisions of the Constitutional Court no.872
and no.874 of 25 June 2010, published in the Official Gazette of Romania, Part I, no.433 of 28 June 2010,
Decision of the Constitutional Court no.903 of 6 July 2010, published in the Official Gazette of Romania,
Part I, no.584 of 17 August 2010, Decision of the Constitutional Court no.1018 of 19 July 2010, published in
the Official Gazette of Romania, Part I, no.511 of 22 July 2010, Decision of the Constitutional Court no.536
of 28 April 2011, published in the Official Gazette of Romania, Part I, no.482 of 7 July 2011, Decision of the
Constitutional Court no.766 of 15 June 2011, published in the Official Gazette of Romania, Part I, no.549 of
3 August 2011, Decision of the Constitutional Court no.799 of 17 June 2011, published in the Official
Gazette of Romania, Part I, no.440 of 23 June 2011, Decision of the Constitutional Court no.1615 of 20
December 2011, published in the Official Gazette of Romania, Part I, no.99 of 8 February 2012, Decision of
the Constitutional Court no.223 of 13 March 2012, published in the Official Gazette of Romania, Part I,
no.256 of 18 April 2012, Decision of the Constitutional Court no.463 of 17 September 2014, published in the
Official Gazette of Romania, Part I, no.704 of 25 September 2014, Decision of the Constitutional Court
no.824 of 3 December 2015, published in the Official Gazette of Romania, Part I, no.122 of 17 February
2016 or Decision of the Constitutional Court no.392 of 6 June 2017, published in the Official Gazette of
Romania, Part I, no.504 of 30 June 2017.
9
See Senia Mihaela Costinescu and Benke Károly, „Efectele deciziilor Curţii Constituţionale în
dinamica aplicării lor”, available on-line at https://www.ccr.ro/uploads/RelatiiExterne/2012/CB.pdf
[accessed on June 2018], as well as Decision of the Constitutional Court no.449 of 6 November
2013, published in the Official Gazette of Romania, Part I, no.84 of 14 December 2013, and
Decision of the Constitutional Court no.1 of 10 January 2014, published in the Official Gazette of
Romania, Part I, no.123 of 19 February 2014.
10
Art.115: „(1) Parliament may pass a special law enabling the Government to issue ordinances in fields
outside the scope of organic laws. (2) The enabling law shall compulsorily establish the field and the
date up to which ordinances may be issued. (3) If the enabling law so requests, ordinances shall be
submitted to Parliament for approval, according to the legislative procedure, until the expiry of the
enabling time limit. Non-compliance with the term entails discontinuation of the effects of the
ordinance. (4) The Government can only adopt emergency ordinances in exceptional cases, the
regulation of which cannot be postponed, and have the obligation to give the reasons for the
emergency status within their contents. (5) An emergency ordinance shall only come into force after it
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subject to certain conditions set by the enabling law or the Constitution. As an institution
specific to constitutional law, it is "a limitation of the parliamentary monopoly in the
matter of law-making, which finds, however, a unanimously accepted justification
stemming from the principle of separation and the co-operation of state powers"11.
Thus, through legislative delegation, the Government is empowered to legislate
primarily by means of simple or emergency ordinances, and, in applying of article 61
paragraph (1) second sentence of the Basic Law, which states that "Parliament is (...)
the sole legislative authority of the country", they are subjected to the approval of the
Parliament by law12. Moreover, the Government ordinances approved by the
Parliament by law, in accordance with the provisions of art.115 paragraph (7) of the
Constitution, cease to be independent normative acts and become, as a result of the
approval by the legislative authority, normative acts with the nature of a law, even if,
for reasons of legislative technique, together with the data of the law of approval, they
preserve the identification elements assigned to their adoption by the Government13.
The Constitutional Court held, by means of jurisprudence, with regard to laws
for the approval of emergency ordinances, without the meaning that this reasoning
may not be extended mutatis mutandis to the approval of ordinances issued under
an enabling law, that it is competent to examine, within the framework of the a
priori constitutionality review which concerns the law of approval itself, the
fulfilment by the approved ordinance of the conditions laid down by the
has been submitted for debate in an emergency procedure to the Chamber having the competence to
be notified, and after it has been published in the Official Gazette of Romania. If not in session, the
Chambers shall be convened by all means within 5 days after submittal, or, as the case may be, after
forwarding. If, within 30 days at the latest of the submitting date, the notified Chamber does not
pronounce on the ordinance, the latter shall be deemed adopted and shall be sent to the other
Chamber, which shall also make a decision in an emergency procedure. An emergency ordinance
containing norms of the same kind as the organic law must be approved by a majority stipulated under
article 76 paragraph (1). (6) Emergency ordinances cannot be adopted in the field of constitutional
laws, or affect the status of fundamental institutions of the State, the rights, freedoms and duties
stipulated in the Constitution, the electoral rights, and cannot establish steps for transferring assets to
public property forcibly. (7) The ordinances the Parliament has been notified about shall be approved
or rejected in a law which must also contain the ordinance that ceased to be effective according to
paragraph (3). (8) The law approving or rejecting an ordinance shall regulate, if such is the case, the
necessary steps concerning the legal effects caused while the ordinance was in force”.
11
Decision of the Constitutional Court no.1438 of 4 November 2010, published in the Official
Gazette of Romania, Part I, no.16 of 7 January 2011.
12
Simple ordinances are subject to Parliament's approval only if the enabling law requires it [art.115
paragraph (3) of the Constitution], but emergency ordinances are subject to the approval of
Parliament in all cases [art.115 paragraph (5) of the Constitution].
13
Decision of the Constitutional Court no.95 of 8 February 2006, published in the Official Gazette of
Romania, Part I, no.177 of 23 February 2006 or Decision of the Constitutional Court no.1039 of 9
July 2009, published in the Official Gazette of Romania, Part I, no.582 of 21 August 2009, apud
Tudorel Toader, Marieta Safta, Ghid de admisibilitate la Curtea Constituţională a României,
Hamangiu Publishing House, Bucharest, 2016, p. 26.
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Constitution14. Moreover, the defect of unconstitutionality of a simple or an
emergency ordinance issued by the Government cannot be covered by Parliament's
approval of the respective ordinance; the law that approves an unconstitutional
ordinance is itself unconstitutional15, and the finding of the unconstitutionality of a
law approving a Government ordinance also includes the ordinance to which it
refers, which means that it ceases to produce legal effects, under the conditions
provided by the provisions of art.147 paragraph (1) of the Constitution16.
Therefore, in case of Government ordinances, the decisions of the
Constitutional Court given in the context of the a priori review take effect in the
positive law, if, as we have seen above, provisions of the ordinance or the
ordinance as a whole are deemed as unconstitutional.
3. Legislative proposals initiated by parliamentarians and draft laws initiated
by the Government, other than the ones approving the ordinances. With regard to
this type of legislative initiatives, the issue is slightly different from the laws
approving the Government ordinances, since, under this type of control, the Court
cannot rule on the constitutionality of a law in force17.
Consequently, as the Constitutional Court has also held in its case-law, pleas of
unconstitutionality with respect to the laws already promulgated will be dismissed as
inadmissible, since the complaints were formulated after the expiry of the legal term18.
14

To this end, see Decision of the Constitutional Court no.421 of 9 May 2007, published in the Official
Gazette of Romania, Part I, no.367 of 30 May 2007, Decision of the Constitutional Court no.584 of 13
June 2007, published in the Official Gazette of Romania, Part I, no.457 of 6 July 2007, Decision of
the Constitutional Court no.919 of 6 July 2011, published in the Official Gazette of Romania, Part I,
no.504 of 15 July 2011 or Decision of the Constitutional Court no.1533 of 28 November 2011,
published in the Official Gazette of Romania, Part I, no.905 of 20 December 2011.
15
Decision of the Constitutional Court no.421 of 9 May 2007, published in the Official Gazette of Romania,
Part I, no.367 of 30 May 2007, Decision of the Constitutional Court no.584 of 13 June 2007, published in
the Official Gazette of Romania, Part I, no.457 of 6 July 2007, Decision of the Constitutional Court no.1008
of 7 July 2009, published in the Official Gazette of Romania, Part I, no.507 of 23 July 2009, Decision of the
Constitutional Court no.738 of 19 September 2012, published in the Official Gazette of Romania, Part I,
no.690 of 8 October 2012 or Decision of the Constitutional Court no.55 of 5 February 2014, published in
the Official Gazette of Romania, Part I, no.136 of 25 February 2014.
16
For example, see Decision of the Constitutional Court no.95 of 8 February 2006, published in the
Official Gazette of Romania, Part I, no.177 of 23 February 2006, Decision of the Constitutional
Court no.1039 of 9 July 2009, published in the Official Gazette of Romania, Part I, no.582 of 21
August 2009 or Decision of the Constitutional Court no.1640 of 10 December 2009, published in
the Official Gazette of Romania, Part I, no.48 of 21 January 2010.
17
For details, see Justiţia constituţională: funcţii şi raporturile cu celelalte autorităţi publice –
National Report to the XVth Congress of the Conference of European Constitutional Courts,
presented by the Constitutional Court of Romania, available on-line at www.ccr.ro [accessed on
June 2018]. In the same sense, also see Tudorel Toader, Marieta Safta, Curs de contencios
constituţional, Hamangiu Publishing House, Bucharest, 2017, p.96.
18
Decision of the Constitutional Court no.233 of 20 December 1999, published in the Official Gazette of
Romania, Part I, no.638 of 28 December 1999, Decision of the Constitutional Court no.89 of 26
January 2010, published in the Official Gazette of Romania, Part I, no.115 of 19 February 2010.
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A special situation was in the case of an objection of unconstitutionality lodged within
the two days term, as legally prescribed by Law no. 47/1992, when the disputed law
had already been promulgated by the President of Romania and published in the
Official Gazette of Romania, Part I, thus being in force on the date of the ruling of the
Court, which gave the Court an opportunity to state that it cannot dismiss the objection
of unconstitutionality as inadmissible strictly on the grounds that the law was
promulgated, since the objection of unconstitutionality was raised within the legal
term; however, irrespective of the form of exertion of a constitutional review whether a
priori or a posteriori, it can always be achieved only by strict observance of Law no.
47/1992, as well as the provisions of the regulations of the two Chambers of Parliament
by the public authorities involved, as the lack of substance of one of the two forms of
constitutional control is inconceivable in a state under the rule of law19.
At the same time, within the a priori review, the drafts or legislative proposals
nor cannot be taken into consideration, nor the amendments. The Constitutional
Court has held that the first sentence of art.146 letter a) of the Constitution refers to
"the control of constitutionality of laws before their promulgation, which implies that
the law was adopted by the Parliament in the form in which it was adopted" and not
"a text of a bill or an amendment of Parliament, which was not adopted, because in
the latter case this is not the text of a «law». As a result, the Constitutional Court is
not competent to verify the constitutionality of the texts of the draft laws, legislative
proposals and amendments submitted to Parliament but not adopted by it (...)"20.
The issue of the effects of the Constitutional Court’s rulings within the a priori
review was lately in the attention of lawyers, but of the public as well, since the
Constitutional Court delivered its Decision no.136 of 20 March 2018 regarding the
objection of unconstitutionality of the provisions of the single article points 1 and 2
of the Law amending and supplementing the Law no.47/1992 on the organization
and functioning of the Constitutional Court21. By the above-mentioned decision,
among other things, the Court examined the proposed amendment to art.68
paragraph (3) of Law no.47/1992, regarding the possibility of a judge who was
appointed for the remainder of the mandate of another judge to be appointed, at the
renewal of the Constitutional Court, for a full 9-year term. It should be noted, as a
preliminary point, that this provision also exists in the legislation in force, but the
current text refers to a period of less than 3 years for which the judge was
appointed, which entitles him to a new appointment for a full 9-year mandate.
By Decision no.136/2016, on the text above, the Constitutional Court held that
the norm is infra-constitutional and violates the provisions of art.142 paragraph (2)
on the prohibition of a renewal of mandate and of art.1 paragraph (5) of the
19

Decision of the Constitutional Court no.975 of 7 July 2010, published in the Official Gazette of
Romania, Part I, no.568 of 11 August 2010.
20
Decision of the Constitutional Court no.42 of 8 July 1993, published in the Official Gazette of
Romania, Part I, no.175 of 23 July 1993.
21
Published in the Official Gazette of Romania, Part I, no.383 of 4 May 2018.
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Constitution22. Moreover, the Court found "that it cannot be permitted that, by way of
a infra-constitutional norm, the legislator would circumvent a constitutional
prohibition. Moreover, it has the obligation to remove from the positive law the
legislative solution found to be unconstitutional, such as the one found in the current
art.68 paragraph (3) of the Law no. 47/1992, republished [emphasis added-C.T.]"
(paragraph 94). The problem that has arisen in this context is whether the expression
used by the Constitutional Court, corroborated with the general binding effect of its
decisions, which carries on both the judgement itself and the considerations, entitles
us to appreciate that, since the date of the Decision no. 136/2016, art.68 paragraph
(3) of the Law no. 47/1992 was found to be unconstitutional, and therefore operate
the provisions of art.147 paragraph (1) of the Constitution. In our opinion, the answer
can only be negative, for the reasons that we will present below.
Decision no.136/2016 was passed in the framework of a priori constitutionality
review, that is, in the context of that specific type of control where the Court cannot
rule on the constitutionality of a normative act in force, except for the Government's
ordinances, which is not the case here. As such, what the Constitutional Court has
considered are the provisions of a law adopted by the Parliament, but not promulgated
by the President of Romania, so that this law is not part of the positive law, because it
did not come into force and, as such, did not produce any legal effects.
This does not mean that the Court's decision remains ineffective, because, if this
were to happen, on the one hand, the provisions of art.147 paragraph (4) of the
Constitution would be avoided and, on the other hand, one might question the
general principle of loyal behaviour of public authorities, repeatedly emphasized in
the case-law of the Court, which stated that "it is primarily for the public authorities
to apply and respect it in relation to the values and principles of the Constitution,
including the principle enshrined in art. 147 paragraph (4)" of the Basic Law23. As a
consequence, the expression in question merely circumscribes the Parliament's
obligation to review these provisions in order to agree with the decision of the
22
23

Art.1 paragraph (5) of the Basic Law: „In Romania, the observance of the Constitution, its
supremacy and the laws shall be mandatory”.
Decision of the Constitutional Court no.895 of 17 December 2015, published in the Official
Gazette of Romania, Part I, no.84 of 4 February 2016. On the meaning of the principle of loyal
behaviour of public authorities, see Decision of the Constitutional Court no.1257 of 7 October
2009, published in the Official Gazette of Romania, Part I, no.758 of 6 November 2009, Decision
of the Constitutional Court no.1431 of 3 November 2010, published in the Official Gazette of
Romania, Part I, no.758 of 12 November 2010, Decision of the Constitutional Court no.51 of 25
January 2012, published in the Official Gazette of Romania, Part I, no.90 of 3 February 2012,
Decision of the Constitutional Court no.727 of 9 July 2012, published in the Official Gazette of
Romania, Part I, no.477 of 12 July 2012, Decision of the Constitutional Court no.924 of 1
November 2012, published in the Official Gazette of Romania, Part I, no.787 of 22 November
2012, Decision of the Constitutional Court no.260 of 8 April 2015, published in the Official
Gazette of Romania, Part I, no.318 of 11 May 2015, apud Tudorel Toader, Marieta Safta,
Constituţia României: decizii ale Curţii Constituţionale, hotărâri C.E.D.O., hotărâri C.J.U.E.,
legislaţie conexă, ediţia a 2-a, Hamangiu Publishing House, Bucharest, 2016, p.452.
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Constitutional Court under art.147 paragraph (2) of the Constitution. Thus,
Parliament is to apply the decision24, according to the constitutional principle of loyal
behaviour, in the sense of restoring the state of constitutionality25.
4. Conclusions. As stated in the doctrine26, the enforcement of the
Constitutional Court's decisions is difficult, on the one hand, because it has no
authority to enforce its decisions and judgements, and, on the other hand, because
"the efficiency of the decisions is and has been closely related to the loyal
constitutional behaviour of public authorities"27. The Constitutional Court held that
art.147 paragraph (4) of the Constitution, which enshrines the general binding
nature of its decisions, "does not distinguish either according to the types of
decisions which the Constitutional Court pronounces or depending on the content
of these decisions, which leads to the conclusion that all the decisions of this Court,
in their entirety, are generally binding"28. At the same time, as it has been pointed
out, the considerations of the decisions of the Constitutional Court that support the
solution stated in the judgement are generally binding.
Given all those factors, we consider that one cannot override the will of the
constituent legislature, which regulated distinct procedures and effects for the a
priori and the a posteriori constitutional review, each with a specific subject.
Moreover, the Constitutional Court itself noted, in its case-law, that according to
"art.146 letter a) of the Constitution, the a priori constitutionality review is
exercised by the Constitutional Court only on laws before their promulgation, and
not on the provisions of a law in force. Regardless of the connections that can be
made between the modifier text and the modified text [emphasis added-C.T.], the
Constitutional Court, on the basis of art.146 letter a) of the Constitution, can rule
within a priori review only over the amending text of the law to be promulgated
and cannot extend the unconstitutionality review on the amended text of a law in
force. In the case of laws in force, their constitutionality review is exercised by the
Constitutional Court, according to art.146 letter d), only by way of exceptions. To
do otherwise would mean the failure to comply with the constitutional provisions
on the different treatment that applies to constitutionality review, as it relates to
24

Moreover, at the time of drafting this study, we can say that the Parliament has complied with the
considerations of Decision no. 136/2018 regarding this point, since the Law amending and
supplementing Law no. 47/1992 on the organization and functioning of the Constitutional Court,
adopted by the Senate, as a Decision-making Chamber on 25 June 2018, provides for the repeal of
art.68 paragraph (3) of Law no. 47/1992 [see Pl-x no.147/2017, available on-line at www.cdep.ro].
25
Decision of the Constitutional Court no.761 of 17 December 2014, published in the Official
Gazette of Romania, Part I, no.46 of 20 January 2015.
26
Ion Muraru, Elena Simina Tănăsescu (coord.), Constituţia României. Comentariu pe articole, C.H.
Beck Publishing House, Bucharest, 2008, p.1420.
27
Idem.
28
Decision of the Constitutional Court no.2 of 11 January 2012, published in the Official Gazette of
Romania, Part I, no.131 of 23 February 2012.
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laws before the promulgation or to promulgated laws, published in the Official
Gazette of Romania and in force"29.
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PUBLICATION, NUMBERING AND IDENTIFICATION
OF EUROPEAN UNION ACTS
Mihai GRIGORE*
Emilian Alexandru BULEA**
Abstract: The first part of our study elaborates on the way to publish the legal acts of
the European Union institutions in the three series of the Official Journal of the European
Union, while the second part explains the way in which these acts are numbered by the
Publications Office of the European Union. Eventually, in the third part of the study, we
expound means to identify an act of the European Union with the help of the title of the act,
the references for its publication and the CELEX number.
Keywords: European Union, Official Journal, publication, numbering, identification,
CELEX number.

I. The Publication of European Union Acts
The acts of the European Union shall be published in the Official Journal of the
European Union and the texts of the acts for publication in the Official Journal shall
be available in all the official languages of the institutions of the European Union1.
The Official Journal of the European Union comprises three series:
(1) L Series2;
(2) C Series3;
(3) S Series4.
* Senior Lecturer, PhD in Law, Faculty of Law and Administrative Sciences, “Valahia” University of
Targoviste, Romania.
** Senior Lecturer, PhD in Law, Faculty of Law and Administrative Sciences, “Valahia” University
of Targoviste, Romania.
1
The texts published in all linguistic versions of the Official Journal are synoptic, meaning that the
same text appears on the same page of the same OJ in all 24 official languages. Although the Irish
(GA) is the official language of the Union since 1 January 2007, currently the only legislative acts
available in this language are the main legislative acts jointly adopted by the European Parliament
and the Council and certain treaties. There is no complete edition of the Official Journal in Irish. For
practical reasons, Irish language is an exception to the linguistic requirements of the EU institutions.
This exception does not apply to the following acts adopted jointly by the European Parliament and
the Council: Regulations adopted since 1 January 2007 and Directives adopted since 1 January
2017. An exception was also made for Maltese, so that for three years (01.05.2004-01.05.2007) the
institutions had the obligation to publish in Maltese only the legislation adopted jointly by the
European Parliament and the Council (Regulation EC) No. 930/2004].
2
L = Legislation.
3
C = Communications and Information.
4
S = Supplement to the Official Journal of the European Union.
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Official L and C series logs are published daily5. Depending on volume,
urgency and importance, isolated numbers may be published.
(1) L Series
The L Series comprises the following sections:
- L I: legislative acts 6
(a) Regulations
These are regulations adopted jointly by the European Parliament and the
Council (ordinary legislative procedure) or by one of these two institutions with the
participation of the other (special legislative procedure) 7;
(b) Directives
These are directives adopted jointly by the European Parliament and the
Council (ordinary legislative procedure) or by the Council, with the participation of
the European Parliament (special legislative procedure)8;
(c) Decisions
These are decisions taken jointly by the European Parliament and the Council
(ordinary legislative procedure) or by the Council, with the participation of the
European Parliament (special legislative procedure)9;
(d) Budgets
This section sets out the general budget of the European Union and the
amending budgets, preceded by an act of final adoption10.
- L II: non-legislative acts11
(a) International Agreements12
5

It is published from Monday to Friday on a regular basis, and on Saturdays and Sundays only in
urgent cases.
6
This section contains “legislative acts” within the meaning of the Treaty on the Functioning of the
European Union (TFEU), ie regulations, directives and decisions, which are adopted either by the
ordinary legislative procedure or by a special legislative procedure. In L I, the general budget of the
European Union (as well as amending budgets to the general budget) is also published, because it is
adopted through a special legislative procedure.
7
The (EU) Regulation 2015/475 of the European Parliament and of the Council; Council Regulation
(EU) 2017/1939.
8
The (EU) Directive 2015/254 of the European Parliament and of the Council and the Council
Directive (EU) 2015/121.
9
The (EU) Decision 2015/601 of the European Parliament and of the Council and the Council
Decision (EU, Euratom) 2015/457.
10
The (EU, Euratom) Final Adoption 2015/339 of the general budget of the European Union for the
financial year 2015 and the (EU, Euratom) Final Adoption 2015/366 of the amending budget No. 2
of the European Union for the financial year 2014.
11
This section contains „non-legislative acts” within the meaning of the TFEU, namely regulations,
directives and decisions which are not adopted by a legislative procedure:
- delegated acts (Article 290 TFEU);
- implementing acts (Article 291 TFEU);
- acts based directly on treaties (acts on international agreements, CFSP decisions, etc.);
- other acts (ECB guidelines, recommendations).
12
International agreements do not have a number.
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„International Agreements” (hereinafter referred to as „Agreements”) means,
inter alia: agreements concluded by the European Union and/or the European
Atomic Energy Community, conventions signed by the Member States,
agreements, conventions and protocols concluded by representatives of the
Member States governments meeting within the Council, the internal arrangements
between the representatives of the Member States governments meeting within the
Council, agreements in the form of exchanges of letters.
This section contains:
- decisions on agreements to which agreements are attached13;
- decisions on agreements to which agreements are not attached14;
- information on the entry into force of the agreements15;
(b) Regulations
There is about some Council Regulations (Regulations directly based on
Treaties and Implementing Regulations), Commission Regulations (Regulations
based directly on Treaties, Delegated Regulations and Implementing Regulations)
and European Central Bank Regulations16;
(c) Directives
These are directives of the Council (directives based directly on the Treaties
and implementing directives) and Commission directives (directives based directly
on Treaties, delegated directives and implementing directives)17.
13

14

15

16

17

The (EU) Council Decision 2015/209 of 10 November 2014 on the signing, on behalf of the European
Union, and on the provisional application of the Agreement on Scientific and Technological Cooperation
between the European Union and the Faeroe Islands of the Faroe Islands Association to the Research
Framework Program and Innovation (2014-2020) - Horizon 2020; the Agreement on Scientific and
Technological Cooperation between the European Union and the Faeroe Islands of the Faroe Islands
Association to the Framework Program for Research and Innovation (2014-2020) - Horizon 2020.
The (EU) Council Decision 2015/1796 of 1 October 2015 concerning the conclusion of the
Agreement for scientific and technological cooperation between the European Union and the
European Atomic Energy Community and the Swiss Confederation, by which the Swiss
Confederation is associated to the Framework Program for Research and Innovation - Horizon
2020 and the European Atomic Energy Community Research and Training Program
complementing Horizon 2020 and governing the participation of the Swiss Confederation in the
ITER activities of the „Fusion for Energy” joint undertaking.
The Information on the entry into force of the Agreement on Scientific and Technological
Cooperation between the European Union and the European Atomic Energy Community and the
Swiss Confederation for the Swiss Confederation’s association with the Framework Program for
Research and Innovation - Horizon 2020 and the Research and Training Program of the Swiss
Confederation Of the European Atomic Energy Community supplementing the Horizon 2020
program and governing the participation of the Swiss Confederation in the ITER activities of the
„Fusion for Energy” joint undertaking.
The (EU) Council Regulation 2015/106; the (EU) Council Implementing Regulation 2015/81; the
(EU) Commission Delegated Regulation 2015/281; the (EU) Commission Implementing Regulation
2015/52; (EU) Regulation 2015/534 of the European Central Bank [...] (ECB / 2015/13).
The (EU) Council Directive 2015/652; the (EU) Commission Directive 2015/565; the (EU)
Commission Delegated Directive 2015/573; the (EU) Commission Implementing Directive
2015/1168.
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(d) Decisions18
These are the following decisions:
- decisions taken by common agreement between the representatives of the
Member States, the decisions of the representatives of the governments of the
Member States and the decisions of the Council and of the representatives of the
governments of the Member States19;
- certain decisions of the European Parliament20;
- the decisions of the European Council21;
- certain decisions of the European Parliament and the Council22;
- certain Council Decisions (decisions based directly on the treaties, including
CFSP decisions, and implementing decisions, including decisions implementing
the CFSP)23;
- the Commission Decisions (decisions based directly on the treaties, delegated
decisions and implementing decisions)24;
- the decisions of the European Central Bank25.
(e) Recommendations
These are Council recommendations adopted on the basis of Articles 121, 126,
140 and 292 TFEU, on Commission recommendations (Article 292 TFEU) and on
recommendations from the European Central Bank (Article 292 TFEU)26.
The other recommendations are published in the C series.
(f) Guidelines
These are the orientations of the European Central Bank27.
(g) Rules of internal and procedural law
18

Before 1 December 2009, there were two types of decisions (designated in certain languages even
by different names): on the one hand, the current decisions, which had a last article indicating the
recipients and a notification number under the title; and the sui generis decisions, the operative part
of which was introduced by the formula „decides” (décide / has decided as follows) and not by the
formula „adopts this decision” (a arrêté la présente décision/has adopted this decision). After the
entry into force of the Treaty of Lisbon, this difference no longer exists. However, in some cases,
decisions are made without recipients, presented in the same way as former sui generis decisions.
19
The (EU, Euratom) Decision 2015/578 of the Representatives of the Governments of the Member
States; the (EU) Council Decision 2015 / N and the Representatives of the Governments of the
Member States, meeting within the Council; the (EU) Decision 2015 / N adopted by common
agreement between the representatives of the Governments of the Member States.
20
The (EU) Decision 2015/1614 of the European Parliament.
21
The (EU) Decision 2018/509 of the European Council.
22
The (EU) Decision (EU) 2015/468 of the European Parliament and of the Council.
23
The (EU) Council Decision (EU) 2015/1025; the (EU) Council Implementing Decision 2015/156;
the (CFSP) Council Decision 2015/76.
24
The (EU) Commission Decision 2015/119; the (EU) Commission Delegated Decision 2015/1602;
the (EU) Commission Implementing Decision 2015/103.
25
The (EU) Decision 2015/299 of the European Central Bank [...] (ECB / 2015/5).
26
The (EU) Council Recommendation 2015/1029; the (EU) Commission Recommendation 2015/682.
27
The (EU) Guideline 2015/732 of the European Central Bank [...] (ECB / 2015/2).
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These are the internal and procedural rules of the institutions and bodies; the
internal rules of offices and agencies are published in the C series28.
If annexed to an act, the internal rules of procedure shall be published in the
section in which the act is published29.
(h) Acts adopted by bodies created by international agreements
This section publishes the decisions of the bodies created by international
agreements as well as the regulations of the United Nations Economic Commission
for Europe (UNECE) 30.
- L III: other acts
This section contains other acts, such as regarding the European Economic
Area.
This section contains:
- the decisions adopted within the European Economic Area (EEA)31;
- the acts adopted within the framework of the European Free Trade
Association (EFTA)32;
- the Rules of Procedure of the EFTA Court33.
- L IV: acts adopted before 1st December 2009 under the EC Treaty, the EU
Treaty and the Euratom Treaty.
This section is provisionally maintained for the publication of acts adopted
before 1st
December 2009 under the EC, EU and Euratom Treaties34.
- rectifications
The corrections always appear at the end of the Official Journal because they
can only be published in certain linguistic versions and may differ from one
language version to another (this is, in fact, the only section of the Official Journal
that is not synoptic).
In addition to the L series, there is a series of L ... I35 for urgent acts.
28

The Committee of the Regions - Rules of Procedure; the Rules of Procedure of the European Court
of Auditors; the Changes to the Instructions for the Registrar of the Tribunal.
29
The (EU) Council Decision 2015/354 of 2 March 2015 adopting the Rules of Procedure of the
Investment Facility Committee, established under the auspices of the European Investment Bank
(an act to which the Rules of Procedure are annexed).
30
The Decision no. 1/2015 of the ACP-EU Committee of Ambassadors [...] [2015/1909]; the
Decision no. 1/2015 of the EU-Switzerland Joint Committee [...] [2015/542]; the Regulation no. 78
of the Economic Commission for Europe of the United Nations (UN / ECE) [...] [2015/145].
31
The Decision no. 159/2014 of the EEA Joint Committee [...] [2015/94].
32
The Decision no. 226/17 / COL of the EFTA Surveillance Authority [...] [2018/564]; the Decision
no. 2/2015 / CP of the Standing Committee of the EFTA States [...] [2015/2024].
33
In the EFTA Surveillance Authority’s acts, the year’s entry in the act number has only two digits:
226/17 / COL („COL” refers to the College of the Surveillance Authority).
34
The Council Decision 2010/16/CFSP/JHA of 30th November 2009 on the signing, on behalf of the
European Union, of the Agreement between the European Union and the United States of America
on the processing and transfer of Financial Messaging Data from the European Union to the United
States of America tracking of terrorist financing.
35
I - isolated.
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In each section, acts are classified according to two criteria:
(a) according to their type (regulations, directives, decisions, etc.);
(b) depending on the order of publication of the institutions: The European
Parliament; The European Council; The European Parliament and The Council;
The Council; The European Commission; The Court of Justice for the European
Union; The European Central Bank; The Court of Auditors.
(2) C Series
The C Series comprises the following sections:
- C I: resolutions, recommendations and notices;
This section contains:
(a) resolutions (e.g. non-legislative resolutions of the European Parliament,
resolutions of the Council and of the Governments Representatives for the Member
States, meeting within the Council, the Council resolutions and the Resolutions of
the European Economic and Social Committee and the European Committee of the
Regions);
(b) recommendations (e.g. the European Parliament recommendations to the
Council, the Council recommendations, the Commission recommendations and the
European Central Bank recommendations);
(c) legal notices whose application is not compulsory (the Council Notices, the
Commission Notices, the Notices of the European Central Bank, the Notices of the
Court of Auditors, the Notices of the European Economic and Social Committee,
the Notices of the European Committee of the Regions, the Notices of the
European Commission for Data Protection).
- C II: communications;
This section contains:
(a) interinstitutional agreements (including decisions to amend these
agreements);
(b) joint statements;
(c) communications from the European Union institutions, agencies and
bodies [e.g. certain European Parliament decisions, the Council communications,
certain Commission decisions, Commission communications, common catalogs of
varieties of agricultural and vegetable crops, Explanatory Notes to the Combined
Nomenclature (CN), uniform application of the Combined Nomenclature, nonnotified mergers, authorizations for State aid, decisions of administrative
authorities, initiations of proceedings, etc.].
- C III: Preparatory acts;
This section contains:
(a) initiatives by Member States;
(b) preparatory acts of the institutions, bodies and agencies of the European
Union (e.g. legislative resolutions, positions and resolutions of the European
Parliament, Council positions, titles of legislative proposals adopted by the
Commission, notices whose application is obligatory and recommendations from
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the European Central Bank, notices required by the Court of Auditors, whose legal
notices are binding on the European Economic and Social Committee and the
European Committee of the Regions).
- C IV: reports;
This section contains:
(a) reports from the institutions, bodies, and agencies of the European Union
(e.g. statements by the representatives of the governments for the Member States
meeting within the Council, reports from the European Council, Council conclusions,
Council acts, Council decisions, annual reports of the Council, reports on the
budgetary and financial management of the various institutions and bodies, minutes
of the European Parliament, decisions of the European Parliament, decisions of the
Bureau of the European Parliament, Commission decisions, Commission
communications on appointments, exchange rates, the summaries of European Union
decisions on marketing authorizations, the designation of judges of the Court of
Justice for the European Union, the designation of the judge replacing the President
as the judge in charge of taking interim measures, (such as the interest rate applied by
the ECB to the main refinancing operations), the Court of Auditors’ annual report,
the Court of Auditors’ reports, the decisions of the Administrative Commission for
the Coordination of the Social Security Systems, acts originating from bodies,
regulations of the internal and procedural order of the bodies;
(b) reports from the Member States (e.g. reports provided by the Member States
on State aids granted, public service obligations, extracts from national court rulings,
reviews of the product stocks in the EU, various national procedures, lists of products);
(c) reports relating to the European Economic Area (firstly, those originating
from the institutions (EEA Joint Committee, EFTA Surveillance Authority,
Standing Committee of the EFTA States, EFTA Advisory Committee, EFTA
Court), then from the EEA or EFTA Member States];
(d) reports from third States.
- C V: notifications;
This section contains:
(a) administrative procedures (e.g. notifications of competitions, recruitment or
vacancy notifications, calls for proposals, invitations to express interest, invitations to
participation in the auction, guidelines applicable to general competitions, reserve lists);
(b) proceduri jurisdicţionale (de exemplu, comunicări privind cauzele Curţii de
Justiţie a Uniunii Europene, comunicări privind cauzele Curţii de Justiţie a AELS);
(b) judicial proceedings (for example, communications on the cases of the EU
Court of Justice, communications on the cases of the EFTA Court);
(c) procedures for the implementation of the common commercial policy (e.g.
notices of initiation of anti-dumping proceedings, complaints proposals, notices of
initiation of anti-subsidy proceedings, legal notices on compensatory measures);
(d) procedures relating to the implementation of competition policy (e.g. State
aid, prior notification of concentrations, legal notices of the Member State
Governments, confirmations of the received complaints);
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(e) other acts (e.g. legal notices to the attention of persons, groups or entities
on the lists, publication of applications, publication of summary sheets of
specifications, notifications and notices on public consultations, invitations to
participation in the auction, notices on requests from the Member States).
- corrections.
The C series is completed with the C series ... A, C ... E36 and C ... I.
Suspension dots replace the daily number of the Official Journal, C Series, of the
same day:
- series C… A37;
This series is dedicated to the publication of general competition notifications,
vacancy notifications and common catalogs (varieties of agricultural plants, etc.);
- series C … E38.
This exclusively electronic format was devoted to the publication, for
example, of Council positions in the ordinary legislative procedure or the minutes
of meetings of the European Parliament and of certain texts adopted by it39.
- series C … I 40
Given the diversity of acts published in the C series, there is a wider variety of
forms (typographic presentations) than the L series, but the rules to be respected
are the same for both series.
(3) S Series
The S series41 is for the publication of calls for tender for public contracts, as
well as notices from the European Development Fund and other institutions,
bodies, offices and agencies.
Since July 1, 1998, this series is available only on DVD and on the Internet42
(TED database) 43.
36

Paused on April 1, 2014
A = annex.
38
E = electronic
39
These are available on the EUR-Lex site (and on a monthly DVD that was produced at that time).
40
I - isolated
JO C 137, 27.5.2010
JO C 137 A, 27.5.2010
JO C 137 E, 27.5.2010
JO C 119 I, 5.4.2018.
41
S = supplement.
42
https://ted.europa.eu
43
TED (Tenders Electronic Daily) is the on-line version of the EU Official Journal Supplement,
dedicated to public procurement in Europe. TED provides free access to the business opportunities
offered by the European Union, the European Economic Area and beyond. TED publishes 520 000
auction notificatios per year, including 210 000 calls for offers worth approximately € 420 billion.
Every day, from Tuesday to Saturday, another 2,000 publicity announcements are published on
TED. Information on procurement documents is published in the 24 official EU languages. All
advertisements of the European institutions are published in full in these languages.
37
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II. Numbering the European Union Acts
(1) Numbering in the L series
The numbers are assigned by the Publications Office.
The number of an act contains three items, ordered as follows:
a) the abbreviation for the domain, in brackets: “(EU)” for the European
Union, “(Euratom)” for the European Atomic Energy Community, “(EU,
Euratom)” for the European Union and the European Atomic Energy Community
“(CFSP) for the Common Foreign and Security Policy;
b) the year of publication, four-digit; and
c) the order number of the act, attributed from a single series, regardless of the
domain and type of document, consisting of as many digits as needed: (domain)
AAAA / N
The numbering of acts before 1 January 2015 was uneven, varying by type
of act. References to these acts will be made with the original numbering.
The abbreviation “no.” is used only if the sequence number precedes the
year44. If the year precedes the order number, the abbreviation “no.” shall not be
used45;
The year is written in four digits (before 1 January 1999 the year was written
in two digits)46.
The abbreviations used for domains have changed over time as new Treaties
or Treaties changes have been adopted:
- before 1 November 1993: the abbreviations used were „CEE”, „CECO”,
„Euratom”;
- from 1 November 1993 (the date of entry into force of the Maastricht
Treaty): “EEC” becomes “EC”. “JHA” (for Justice and Home Affairs), “CFSP”
(for Common Foreign and Security Policy) and “EMC” (for Conventions signed
between Member States);
- on 24 July 2002: the ECSC Treaty expires and the corresponding
abbreviation is no longer used,
- on 1 December 2009: Following the entry into force of the Treaty of Lisbon,
the “EU” abbreviation is introduced and the “EC” abbreviation disappears. Of the
abbreviations created as a result of the entry into force of the Treaty on European
Union, “CFSP" is maintained, unlike “JAI” and “EMC”, which are no longer used.
The acts have a sequence number assigned from one of the existing series, the
order of the elements being determined by the type of act.
44

The Regulation (EU) No. 16/2010 of the Commission; the Decision no. 284/2010 / EU of the
European Parliament and of the Council.
45
The Commission Decision 2010/300/EU.
46
The Council Regulation (EC) No 23/1999 of the Commission; the Council Decision 2010/294/EU;
the Council Regulation (EC) 2820/98.
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Numbering regulations. These documents are assigned a number of the type:
the abbreviation (between parentheses), followed by the order number and the year.47
The numbering of regulations has evolved over time. The different steps are as
follows:
- from 1952 to 31 December 196248;
- from 1 January 1963 to 31 December 1967 [the reference is inserted to the
relevant treaty (s) and year] 49;
- from 1 January 1968 (the position of the Treaty reference is changed) 50.
Numbering directives. For directives, the year is followed by the order number
and abbreviation51.
From 1 January 1992 to 31 December 2014, the number of directives is
assigned by the General Secretariat of the Council.
Some older directives have a regular adjective in their headline52.
Numbering decisions. For decisions published in the L I series, the sequence
number is followed by year and abbreviation53.
The decisions adopted through a legislative procedure are consecutively
numbered within the same series of regulations as the regulations54.
For decisions published in the L II series, the year is followed by the order
number and the abbreviation55.
Numbering budgets. The acts of final adoption of the general budget or
amending budgets have a number that is found in the table of contents and on the
title page56, but is not quoted in the references.
Double numbering. Certain acts may have a double numbering:
- a number assigned by the Publications Office57;
- a number assigned by the author58.
For the acts and instruments of the European Central Bank as well as for the
Political and Security Committee’s decisions, the number assigned by the author is
found at the end of the title, in brackets59.
47

The Regulation (EU) no. 641/2010.
The Regulation no. 17.
49
The Regulation no. 1009/67/EEC.
50
The Council Regulation (EEC) 1470-1468.
51
The Council Directive 2010/24/EU.
52
The First Council directive 73/239/EEC (and not the First Council Directive 73/239/EEC or the
first Council Directive 73/239/EEC).
53
The Decision no. 477/2010/EU of the European Parliament and Council.
54
The Decision no. 477/2010/EU of the European Parliament and Council, the (EU) Commission
Regulation (EC) No 478/2010, the (EU) Commission Regulation (EU) no 479/2010, etc.
55
The Council Decision 2010/294 / EU.
56
2010/117 / EU, Euratom.
57
(EU) 2015/299.
58
BCE/2015/5, ATALANTA/4/2015.
59
The (EU) Decision 2015/299 of the European Central Bank [...] (ECB/2015/5); Political and
Security Committee (CFSP) Decision 2015/711 [ATALANTA/4/2015].
48
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For certain acts, the number assigned by the Publications Office does not
include the abbreviation of the domain and is found at the end of the title, in
brackets. These are: the decisions of the various Councils and committees created
by international agreements, the European Economic Area (EEA) instruments, the
European Free Trade Association (EFTA) and the United Nations Economic
Commission for Europe (UNECE) regulations60.
The acts regarding the European Economic Area (EEA), European Free Trade
Association (EFTA) acts and United Nations Economic Commission for Europe
(UNECE) regulations only have a number assigned by the author.
Unwritten acts or texts. An act or text may not have a number, for example:
- international agreements attached - not attached - to a decision61;
- information on the date of entry into force of an international agreement
(these are the only L series published);
- corrections.
(2) Numbering in the C series
Reference number. Documents published in the C series are assigned a
reference number by the Publications Office. This number includes:
(a) the year of publication:
- from 1 January 1999, all four digits;
- until 31 December 1998, the last two digits;
(b) the Official Journal number;
(c) an order number indicating the order of publication in the Official Journal62.
The number appears under the title, centered, and brackets. On the cover, this
number appears without brackets, in the left margin.
Specific numbering. Certain documents contain their own title number:
- the positions of the Council adopted under the ordinary legislative
procedure63.
Prior to the entry into force of the Treaty of Lisbon, there were the joint
Council positions under the codecision procedure64.
- State aid65.
60

The Decision no. 1/2015 of the ACP-EU Committee of Ambassadors [...] [2015/1909]; the
Decision no. 159/2014 of the EEA Joint Committee [...] [2015/94]; the Decision no. 226/17 / COL
of the EFTA Surveillance Authority [...] [2018/564]; the Regulation no. 78 of the Economic
Commission for Europe of the United Nations (UN / ECE) [...] [2015/145].
61
In the English and French languages, the attached/annexed terminological difference is found in the
attached/annexed and joint/annexé, respectively. This difference is reflected, at the time of
publication, also by a page-specific arrangement of the type of act in question: the attached acts are
stand-alone documents which are published at the same time as the decisions which refer to them,
while annexes are an integral part of an act).
62
98/C 45/01; 2010/C 2/08.
63
The Council position at the first reading (EU) no. 6/2010.
64
The Council Common Position (EC) no. 14/2005.
65
The State aid C 32/09; C 55/99; C 55/2000 (four figures for 2000); C 55/01.
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- cases of the Court of Justice, the Court of First Instance and the European
Union66 Civil Service Tribunal67.
- notices of the Court of Auditors68.
- cases of the EFTA Court69.
- general competition notifications (C ... A series)70.
- vacancy notifications71.
- the decisions of the Administrative Commission for the Coordination of
Social Security Systems72.
- the agencies’ amending budgets73.
- the requests for tenders74;
Until 24 July 2002 (the date of expiry for the ECSC Treaty) there were
consistent Council notices75.
(3) Numbering in the S series
Since July 1, 1998, this S series is only available in electronic format on DVD
and on the Internet (TED database).
By June 30, 1998 (the date of the last paper edition), the document number
appeared as follows:
- in the contents: 96/S 245-144451;
- in the title: (96/S 245-144451/IT).
After 30 June 1998, the document number appears as follows:
- in the result list: 110759-2005;
- in the title: 2005/S 111-110759.
The number in the title contains the year of publication76, the number of the
Supplement to the Official Journal of the European Union and the number of the
contribution notification77.
66

The Case C-187/10 (Court of Justice); the Case T-211/10 (Court of First Instance - 15 November
1989); the Case F-29/10 (Civil Service Tribunal - from 23 July 2005 to 31 August 2016); the Case
84/81: before 15 November 1989 (only for the Court of Justice).
67
The Civil Service Tribunal, created in 2004, ceased to work on 1 September 2016, its powers being
transferred to the General Court.
68
The Notice no. 1/2010.
69
Case E-5/10. Case E-5/10.
70
EPSO/AD/177/10.
71
COM/2010/10275.
72
The Decision no. H8 of 17 December 2015 (updated with minor technical clarifications on 9 March
2016) on the functioning and composition of the Technical Commission for Data Processing of the
Administrative Commission for the Coordination of Social Security Systems.
73
The state of revenue and expenditure of the European Medicines Agency for the financial year
2010 - Amending Budget no. 1.
74
Requests for tenders IX-2011/01 – „Financing the political parties at the European level”
75
The Notice no. 22/96; the Conformable Notice no. 6/2002.
76
Until 31 December 1998, the last two digits and, from 1 January 1999, all four digits.
77
Until June 30, 1998, the source-language also appeared.
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III. The Identification of the European Union Acts
Any act of the European Union is identified by its title, the publishing
information (reference) and the Celex number.
In the case of primary and secondary legislation, the information on the
publication of the Union acts in the European databases (CELEX78, EUR-Lex79,
CCVista80, etc.) includes the abbreviation of the Official Journal of the OJ,
followed by L or C in (the case of documents issued after 1968), which indicates
the series in which the act was published (L - legislation or C - communication and
information), followed by the Official Journal number, the date of publication and
the page number in the Official Journal of the act.
For example: OJ L 105, 28.4.1977, p. 1, is read as follows:
OJ

The Official Journal of the European Union

L 105

L series no. 105

28.4.1977 the date of publishing
p. 1

the JO page (the first page of the document)

The CELEX reference number is a unique identifier of the European Union act
consisting of a combination of figures and letters, the position of each figure and
letters having a specific meaning.
The CELEX number is mentioned before the title of the act in CELEX, EURLex, CCVista, etc., but also in the Repertory of the legal acts of the European
Union81.
78

CELEX (Communitatis Europeae Lex) is a reference database of European legislation translated
into the official languages of the European Union. Initially, CELEX was hosted on http://eurlex.europa.eu/celex/ and its contents were subsequently transferred to the EUR-Lex website (http:
//eur-lex.europa. eu / en / index.htm).
79
EUR-Lex offers free direct access to EU legislation. The system allows consultation of the Official
Journal of the European Union and includes, inter alia, treaties, legislation, jurisprudence and
legislative proposals (http://eur-lex.europa.eu/ro/index.htm).
80
CCvista is a database of the TAIEX Office within the European Commission that includes EU
normative acts and jurisprudence translated into the official languages of the European Union,
including in Romanian (http://ccvista.taiex.be/download.asp). CCvista also indicates the state of
translation of those normative acts or judgments (revised, corrected, finalized, etc.).
81
The Directory of European Union Legal Documents is a documentation tool and is available in the
official languages of the European Union in electronic format at https://eur-lex.europa.eu/browse/
directories/legislation.html). As far as the documentary fund is concerned, the repertoire does not
only reflect the European law in force itself, but also the core activities of the European Union
(ECSC, EEC, EC, Euratom), including political acts or individual acts of general interest.
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The CELEX number consists of 4 parts:
(1) the section;
(2) the year;
(3) the type of the act;
(4) the number of the act.
(1) The Section
In EUR-Lex, acts are classified into 12 sections:
1 Treaties
2 International agreements
3 Legislation
4 Additional legislation
5 Preparatory acts and working documents
6 Jurisprudence
7 National transposition measures
8 References to national jurisprudence on EU law
9 Parliamentary questions
0 Consolidated acts
C Other acts published in the Official Journal (C series)
E EFTA acts
(2) The year
The year in the CELEX number indicates the year in which the document was
published or in which it was assigned the official number/internal number, etc. In
most cases, this is related to the document number.
(3) The type of the act
Each type of act has a descriptor. Descriptors can be made up of 1 or 2
letters.
Some frequently used descriptors
• Section 3 – Legislation
L – Directive
R – Regulations
D - Decisions
• Section 6 – Jurisprudence
CJ – The Judgments of the Court of Justice
AJ - The Conclusions of the Advocate General
CJ - The Orders of the Court of Justice CJ
• Section 5 - Preparatory acts and working documents
CP - Commission legislative proposals (COM documents) etc.
DC - Other COM documents (green and white books, communications,
reports, etc.)
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SC - SEC and SWD documents (Commission staff working documents, impact
assessments, etc.)
JC - JOIN Documents (jointly adopted by the Commission and the High
Representative)
(4) The number of the act
Most CELEX numbers end with 4 digits. They reflect different types of
information, for example:
The Official Number - 32017R2394. This is a sequential number showing
when the document was published in the Official Journal. It is allocated by the
Publications Office.
The Internal Number - 52018PC0033. It is allocated by the author of the
document - in this case, the Commission.
The Publication Date - 32012A0424(01). It shall indicate the month and the
day of publication in the Official Journal. It is followed by a sequential number
between brackets, as other CELEX numbers may have been published in the same
day.
Example of CELEX number: 32008L004382:
3

Section

(Section 3 - Legislation)

2008 Year of adoption or publication of the act (2008)
L

Type of Act

0043 Number of Act

(L = directive)
(no. 43)

Bibliography:
1. http://publications.europa.eu (The Publications Office of the European Union).
2. http://publications.europa.eu/code/ro/ro-000500.htm (Interinstitutional style guide)
3. https://eur-lex.europa.eu/homepage.html (EUR-Lex: Portal for access to European
Union law)
4. https://eur-lex.europa.eu/browse/directories/legislation.html (Directory of European
Union law).
5. http://ccvista.taiex.be/download.asp (CCvista - database of the TAIEX Office)
6. http://ted.europa.eu (TED - Tenders Electronic Daily: online version of the
'Supplement to the Official Journal' of the EU, dedicated to European public
procurement).
82

The Commission Directive 2008/43/EC of 4 April 2008 setting up, for the purposes of the Directive
93/15/EEC, a system for the identification and traceability of explosives for civil uses (OJ L 94,
05.04.2008, p. 08 -12).
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DISCUSSIONS ON THE PRELIMINARY CHAMBER
FROM THE PERSPECTIVE
OF ARTICLE 282 OF THE C.C.P.
Denisa BARBU*
Ion FLĂMÎNZEANU**
Abstract: To operate the nullity, three substantive conditions must be met
cumulatively, namely: a) there is a violation of the law at the time of the act (procedural or
processual); b) there has been a violation of the rights of the parties or procedural
subjects; c) its injury cannot be removed only by the abolished act. In the preliminary
chamber procedure, the absolute nullity may be invoked ex officio by the preliminary
chamber judge, but the defendant, in the exercise of the right to defence, as well as the civil
party, the civilly responsible party, the injured person must show diligence and personally
invoke it, otherwise, although absolute nullity, some of them will be covered by nonincentives within the timeframe provided by the law.1 In the case of relative nullity, it must
be proven by the claimant, not just the violation of the law, but also the existence of the
injury and the circumstance that the injury could be removed only by the abolition of the
respective act. The mere invocation of the non-observance of the law in the performance of
a criminal prosecution act is therefore not sufficient to proceed to the procedural sanction
unless the violation is sanctioned with absolute nullity, applicable in one of the cases
mentioned in art. 281 para.1 C.C.P. In the case of other violations, the relative nullity
penalty occurs during the preliminary camera procedure only insofar as the claimant
proves the existence of the damage and the need to abolish the act. Art. 282 para. 2 C.C.P.
provides that relative nullity may be invoked by the prosecutor, the suspect, the defendant,
the other parties or the injured person, when there is an own procedural interest in
complying with the lawful violation.
Keywords: nullity, legality of criminal prosecution, sanction, injury, procedure

1. Introduction
After the criminal prosecution has been completed, the prosecutor will check
whether the legal provisions guaranteeing the truth have been complied with,
whether the prosecution is complete and that there are necessary and lawful or
loyal administrative evidence, and that the defendant is sued by the indictment
* Lecturer. PhD, Valahia University of Targoviste, Faculty of Law and Administrative Sciences,
Department of Administrative Sciences.
** Lecturer. PhD, Spiru Haret University, Bucharest.
1
According to art. 281 para. 4 letter a) of CCP.
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when the criminal investigation material that the deed exists, that it was committed
by the defendant and that he is criminally responsible.2
2. Cases of nullity
The purpose of the preliminary chamber procedure is to verify, after the
defendant has been sued by the prosecutor’s indictment, of the following:
a) jurisdiction of the court;
It will be verified that the court has been seized with an act that attracts the
jurisdiction of that court and not the merits of the allegation.3
The Preliminary Chamber judge will also check his own (material, territorial
and personal) jurisdiction and, if he finds that he is not competent to carry out the
preliminary camera procedure, will order the final decision to close the case for the
purposes of the preliminary camera procedure to the preliminary chamber judge in
the competent court.4
It is not at this stage of the trial that the mutual declines in competence and the
finding of a negative conflict of competence are excluded.
b) competence of the criminal investigationbodies (absolute cause of nullity
following the Constitutional Court’s decision of May 4, 2017 for the hypothesis
where the criminal prosecution was carried out by a hierarchically superior
prosecution body to the competent authority);
If the injured party or the other parties are invoked, the material, personal and
functional competence of the criminal investigation bodies will be verified;
If the competence is determined by the quality of the person, it is not necessary
for all defendants to have the quality required by the law, it being sufficient that
one of them has had the quality of the derogation from the rules of material
competence.
Conducting the criminal prosecution by an incompetent criminal prosecution
body may lead to the return of the case to the Prosecutor’s Office if the competent
prosecution body was hierarchically superior to the one who carried out the
prosecution.5
c) the regularity of the notification document;
The irregularity of thenotification document is an autonomous sanction that
occurs when the indictment is drawn up in disregard of the intrinsic or extrinsic
conditions necessary for the court to be informed; in this regard, it has been stated
in the case-law that “the regularity of the referral concerns exclusively aspects of
2

M. Udroiu, Procedura penala. Partea speciala, C.H.Beck, Bucharest, 2017, p. 169.
Ibidem, p. 170.
4
N. Volonciu, A. S. Uzlauet all, Codul de procedura penala comentat, 3rd edition Revised and
added, Hamangiu, 2017, p. 1012.
5
M.Udroiu, op. cit. p. 171.
3
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form and substance intrinsically to the act of vesting (...) any other legality of the
conduct of the prosecution does not concern the regularity of the investiture...”6
The incidence of the sanction is not dependent on the existence of an injury,
being intimately related to the judge’s assessment of the idiot nature of the
indictment in order to remove procedural pathologies. It is well established in the
doctrine that the validity of the indictment is independent of the lawfulness or
sanctions applied to the acts of criminal investigation and that the unlawfulness of
the acts of criminal investigation is not such as to attract, by itself, the illegality of
the court’s notification.
The sanction of the offense notificationdocument irregularity is only
incidental to the indictment, not seeing the other cases of referral (closure of the
preliminary chamber ordering the commencement of the trial following the
admission of the complaint against a classification decision ordered against a
defendant or the recognition agreement of guilt).7
Checking the offense notification irregularity is a distinct element in verifying
the legality of criminal prosecution acts, the indictment being not a criminal
prosecution act, but the act of referral to the court that is issued by the prosecutor
after the completion of the procedural stage of the prosecution.
The irregularity of the notification document may be invoked at any time at
the stage of the preliminary hearing by the parties or by the procedural subjects
or by the preliminary hearing judge ex officio either in the first instance of the
jurisdiction or directly in the way of appealing the appeal.8
3.Aspects analysed by the preliminary camera judge
The assessment of the criticism regarding the irregularity of the referral is
within the competence of the preliminary chamber judge who will consider
whether the following have been observed when drawing up the indictment:
I. formal, extrinsic conditions of the indictment - formal irregularity of the
referral (form of the unlawfulness of the indictment):
(i) if the indictment has been checked for legality and merit by the
hierarchically superior prosecutor;
(ii) if the indictment contains the compulsory indications provided by art. 328
NCCP [the name of the prosecutor’s office and the date of issue of the indictment,
the surname, the surname and the quality of the person who made it, the signature
of the person who drew it, the act and the persons for whom the prosecution was
6

I.C.C.J., Completul de 9 judecători, decision 280/2006, www.scj.ro;
Ibidem, p.906.
8
The Constitutional Court’s Decision of September 19, 2017, which allowed the exception of the
unconstitutionality of the provisions of art. 282 paragraph 2 of the CCP, which does not allow the ex
officio invocation of the relative nullity.
7
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carried out (in order to determine the limits of the criminal prosecution the order
for the commencement of the criminal prosecutionin rem, the ordinance ordering
the continuation of the criminal prosecution of the suspect and its confirmation,
when the measure was ordered by the criminal investigation body, the ordinance by
which the criminal action was initiated, the ordinance ordering the extension of the
criminal prosecution or the criminal proceedings, the order of bringing the cases
together), its legal classification, the factual and legal grounds, the evidence on
which the charge is based, the criminal prosecution, the data on the preventive
measures / insurers taken in the course of criminal prosecution, the legal costs,
court costs, as well as the name and surname of the persons to be quoted in court,
indicating their quality in the proceedings and the place where they are to be cited];
II. the substantive conditions of the indictment - the content irregularity of
the notification document:
(i) concerns only its ability to invoke the court - the nature of the facts
imputed to the defendants, the way, the means, the time and the place of their
alleged committal, the circumstances of the case and the context of their alleged
committal) against each defendant in order to determine the subject and limits of
the judgment; the check is made to determine whether he or she is capable of
validly acquainting the court and to ensure that the defendant can be effectively
and concretely defended by reference to the facts on which he is accused and by
the manner in which he claims to have been committed;
(ii) to the preliminary chamber’s strictosensu function and to the exclusion of
the incompatibility of the function of verifying the lawfulness of the referral to trial
in the sphere of verification of the internal regularity of the indictment was
excluded the appearance of the indisputable indictment involving and assessing
the test of sufficiency of evidence in order to avoid arbitrary referral; in doing so,
the legislator unjustifiably opted to leave the judge out of the scope of analysis of
the condition of completeness of the prosecution and the test of sufficiency of
evidence;
Taking the criteria set out in the European Court’s jurisprudence on the quality
of the law to be predictable9, we appreciate that the same requirements may be
applied, mutatis mutandis, also in the analysis carried out by the Preliminary
Chamber judge on the intrinsic conditions of the referral. Therefore, it must be
9

The law must be foreseeable, that is formulated with sufficient precision, so further enable any
individual - if need be with appropriate advice - to regulate his conduct (ECtHR judgment of 22
November 1995 in Case SW v. The Great Britain, paragraphs 34-36). This requirement of
„foreseeability” of the provision of law is intended to protect the principle of legal certainty and
respected „if the person can and know, content provision applicable and, if necessary, with the
interpretation of these courts, the actions and omissions impose criminal responsibility” (Fr. Sudre,
European and International Human Rights Law, Dalloz, 2011, p. 310). Predictability law does not
preclude the person concerned would have to resort to counseling to assess reasonably to
circumstances, the consequences that could result from a given action (CtEIX, Judgment of 13 July
1995 in Case Tolstoy Miloslavsky v. The United Kingdom, paragraph 37).
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determined whether the allegation has been formulated with sufficient precisionto
enable the defendant (who may seek expert advice from a lawyer elected or
appointed ex officio) to understand the act of which he is accused, the legal
classification of the accused and sanctioning treatment.10
However, there may be situations where the discrepancy between the factual
situation taken and the legal classification leads to the observance of the
notification act being inaccurate due to the impossibility of determining the object
and limits of the judgment (for example, the detention of the legal unit of the
offense as a continuation of the offense under the description of a single act of
execution).
Specifying the precise date or timeframe in which the prosecutor claims that
the facts were committed is particularly important; in relation to this concrete
allegation, the defendant could subsequently prepare his defence, the court will be
able to verify whether the defendant’s claims are truthful or constitute only an alibi
unconfirmed by the evidence administered. In addition, from the point of view of
substantive law, the lack of clarification of the date of the act renders the defendant
incapable of invoking the more favourable criminal law provisions or the incidence
of causes that remove the criminal liability (for example, the prescription of
criminal liability).
The sanction of the indictment irregularity does not have its effects through
nullity, the conditions of retention and invocation of the two sanctions being
different. The finding of the inadmissibility of the indictment by the preliminary
chamber judge entails the prosecutor’s positive procedural obligation to remedy it.
Violation of this obligation brings the case back to the prosecutor’s office;
They do not constitute elements of irregularity in the notice that lead to the
conclusion that the referral cannot fulfil its function:
1.maintaining in the indictment that the witnesses are to be summoned in court
through the criminal prosecution body, as it does not appear to be a genuine
unlawful act of the referral, the court being required to proceed to the citation only
witnesses who have been approved in advance according to the provisions of the
NCCP;
2. the wrong legal classification of the act or the faulty establishment of the
more favourable criminal law, these issues being to be analysed during the
controversial debate at the trial stage;
3. the errors in the indictment, as the context in which the citation procedure is
to be carried out will be assessed by the judgment in court;
4. the wrong assessment of the damage in the section on the civil side in the
indictment, which is a matter of the civil action, not of its legality;
5. the non-indication in the indictment of the persons and facts for which the
disjunction was ordered, this illegality not being able to lead to the finding of the
10

M. Udroiu, op.cit. p. 173.
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irregularity of the court’s referral to the facts and persons described in the
indictment for which it was ordered to sue;
6. incorrect determination of the amount of court costs in the course of the
criminal prosecution and the way in which they are distributed among codefendants (for example, equally determining the amount of court costs where the
defendants’ penal participation is significantly different - some of them
participating in all the material acts of a continuing crime, while others only one
act), since the jurisdiction to order the payment of legal costs to the state belongs to
the court which will also determine the way in which they are imputed by reference
to the procedural fault of the defendants in their production. The total lack of
mention in the indictment of the amount of court costs is an irregularity that must
be sanctioned, the prosecutor being obliged to restore the act of referral in the
remedy in this respect;
7. Errors in determining the form of criminal participation in relation to the
factual situation described in the indictment (for example, withholding the
instigation of committing the act instead of concurrent complicity), these issues
being debated in the courts in the contradictory;
8. the material mistakes streaked in mentioning the marginal name of the
offense for which the court was ordered, in the circumstances in which the deed
was specifically described in the referral document and the norm of criminality in
the NCP was correctly indicated.
4. Application of Art. 346 alin 3 lit a Cp.p.
It will be possible to assume as an inappropriate assertion that the
impossibility of determining the object and the limits of the judgment11:
1. the existence of an equivocal situation described in the indictment that
makes it impossible to establish the concrete fact imputed to the defendant
(including in cases where the date of the offense cannot be determined) or the facts
imputed to each participant in committing the offense (e.g. in the case of the charge
the commission of the blackmail offense would constitute an irregularity of the act
of indicating the failure to indicate for each of the defendants the persons to whom
the coercive activity was exercised, the failure to describe the concrete actions of
coercion exercised by each of the defendants in relation to the injured persons, not
indicating the actions that each of the defendants should have carried out in the
course of the blackmail offense/offenses. Similarly, there will be an irregularity of
the referral in the case of impossibility to determine the accused persons in relation
to each of the facts data of the indictment, the concrete activity of each of the
defendants, and the amount of damage that the prosecutor has understood to detain
in relation to the accusations made and the defendants).
11

Ibidem.
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2. the existence of inconsistencies between the facts for which the criminal
prosecution was commenced in rem, those for which the prosecution of the
criminal prosecution or the prosecution of the criminal proceedings was ordered
and those for which the prosecution was ordered;
3. the impossibility of determining the number of offenses of which the
accused is accused, respectively of the material acts that enter the content of the
legal unit in the case of the continued crime or the offense contest;
4. the impossibility of determining the way of committing the act imputed to
the defendant in the case of alternative content crimes or allegations of criminal
participation in the form of moral complicity;
5. to initiate criminal action directly by indictment;
6. the prosecutor’s omission to initiate the criminal proceedings for all the
offenses for which he has been sued.
5. Conclusions
In the Preliminary Chamber, the merits of the allegation made in the notice
of appeal (for example, the existence of a probative evidence of the facts
described in the indictment or the inadequacy of the evidence) or the legality or
the soundness of the legal classification retained in the notice of appeal, the
existence of an impediment between those provided by art. 16 NCCP (if the
defendant has died, the prosecutor’s failure to carry out death - related checks can
not constitute an element of an act of inadmissibility in the case when, after the
commencement of criminal proceedings and until the indictment has been issued,
the identity of this defendant was mentioned in the indictment and the act of
which he is accused is unequivocally described and the object and limits of the
court can be established. In this situation, at the first term of trial, the court will
order the cessation of the criminal trial, in the functional jurisdiction of the
preliminary chamber judge).
If both indictment and non-adjudication (filing or waiving of criminal
prosecution) were ordered by indictment, verifying the legality of the court referral
will only refer to the remedies available to the court. The classification solution can
be checked for the legality and the merits of the preliminary chamber judge in the
framework of the derived competences12 only if a complaint is made, according to
the procedure provided by art. 340 and 341 of the NCCP, while the decision to
renounce the prosecution will be subject to the internal and judicial procedure for
verifying the legality and solidity under Art. 318 par. (10) - (16) NCCP. Therefore,
through the requests and exceptions formulated in the preliminary chamber the
participants can not submit to the judge’s analysis the aspects of illegality or nonmotivation of the indictment/non-adjudication solution, at this stage of the criminal
12

Ibidem.
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trial, the judge having the functional competence to proceed and the analysis of
these solutions, by the provisions of art. 342 NCCP.13
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REFLECTIONS ON A FEW FACTORS THAT
INFLUENCE INTERNATIONAL NEGOTIATIONS
Dan Alexandru GUNĂ*
Abstract: Negotiations represent the most advisable way to settle international
disputes, both in the multilateral and bilateral agreements. Here are a couple of factors
which significantly influence the negotiation process: the characteristics of the dispute, the
power ratio, the relations between the disputing parties. The object of the dispute has a
direct influence on the negotiation process, given the fact that, when it comes to the
disputes over sovereignty, national security, ethnical aspects and the right of selfdetermination, the positions adopted by the parties are more inflexible than in the case of
commercial disputes or those regarding the accomplishment of some economic objectives
and the exploitation of common resources. The power ratio also influences the process,
either because it comes to face a predicament on both sides, as the parties attempt to rather
maintain their position than to make concessions, or because it favors the most powerful
state, which will try to dominate and will be less inclined to compromises. The existence of
friendly relations and of some common economic, military and political interests has the
potential of a positive influence over negotiations.
Keywords: international negotiations, settlement of international disputes

1. Introduction
Despite contemporary challenges, like the increased number of internal
disputes, the growing importance of environmental issues and of addressing
them, the development of communication technologies, terrorism, globalization
and its consequences, negotiations continue to remain the favorite way of the
states to resolve international conflicts. Diplomatic negotiations are a flexible
way to settle the disputes between states, the latter having the possibility to
control the negotiations evolution, unlike how it happens in the case of
jurisdictional methods, when the destiny of one conflict depends on the sentence
given by the judges. Throughout diplomatic negotiations, parties have the
freedom to decide the agenda of the negotiations, to initiate but also to suspend
them, whenever they wish so. Moreover, the solutions which can be found after
such negotiations are most of the time compromise forms, meant to resolve a
dispute and not to affect the relations between the states on a long term. The
negotiations for the settlement of some disputes take place in a certain context of
international relations, where an important role is played by professional
* Assistant Professor Dan Gună, “Valahia” University of Târgovişte, Faculty of Law and Administrative
Sciences, Târgovişte, Romania, gunadan@yahoo.com.
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diplomates. They insure a constant communication between the states and follow
the signals which emerge from the partner states and which are very important
for avoiding conflicts or for calming them down. The usual activities of
diplomatic representatives are not that familiar to the public, since they are not as
attractive as the encounters between the heads of states or as the impact
international events like summits; nonetheless, their activity plays a very
important role for preventing conflicts or for resolving those which are at the
beginning. Great part of the activity of diplomatic representatives involves
gathering information, establishing relations with the powerful circles of the
hosting state and influencing them to go in the desired direction via legal means.
Diplomates must obtain and maintain communication channels not only with the
official circles, but also with the other forces within the hosting state. They must
follow the political evolution within the hosting state and interpret it right. The
negotiation process is on the one hand influenced by internal factors, which
regard a good information level of the decisional factors, the negotiation strategy
adopted, the information hold and the skillfulness of the negotiators involved, but
also by external factors, which regard the international context, the previous
relations between the parties, the power ratio and the internal political situation
within the disputing countries.
2. Factors influencing international negotiations
International context
The character of the international system affects the expectations of the states
and the strategies which they can use for resolving conflicts. Aspects such as the
polarity of the international system, the alliances system and the distribution of
international power are associated with various approaches of conflicts. The
relations which are created between the international law subjects give raise to a
system which is more or less inclined to accept the intervention of third parties for
the settlement of disputes. For instance, given that during the Cold War
international order was bipolar, any intervention in the conflict had to take into
account the interests and the attitudes of the two superpowers. Each international
system has its own rules and mechanisms for settling disputes.
After the end of the Cold War, a growth of civil wars with an ethnical
component could be noticed. Cross-state wars were decreasing, as it was the case
with the 1990 war between Iraq and Kuwait. Moreover, it could also be noticed a
diminished involvement of the world leaders in the settlement of disputes. The
absence of a world order deprived rulers and population of a meaning associated to
international order and of a proper definition of “friend” and “enemy”. It could be
noticed also a growing involvement of international organizations (particularly the
regional ones) in the settlement of disputes.
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The characteristics of a dispute
The characteristic of a dispute, like intensity, complexity and object, influence
its settlement, both when it comes to direct negotiations and the intervention of a
third party.
When referring to the intensity of a dispute, most of the legal literature agrees
that it influences negotiations, but there are different opinions regarding the actual
way in which it does it. On the one hand, some authors argue that the bigger is the
intensity of a conflict, the more chances are for the negotiations to succeed, as a
result of the pressure generated by the human and material losses. On the other hand,
there are authors who consider that the increased intensity of the conflict results into
a more rigid attitude of the parties, which influences negotiations negatively. The
statistical studies done on conflicts show indeed a polarization of the parties as the
intensity of the conflict increases, with negative effects on negotiations1.
As for the connection between the intensity of the conflict and factors of a
processual nature (the beginning moment, the environment in which negotiations
take place, the initiator of negotiations), legal literature underlines the following
aspects2:
- when the conflict’s intensity raises, the negotiations initiated rapidly (before
the aggravation of the dispute) have more chances to succeed;
- when the intensity of the dispute is high, the place where negotiations take
place is important; thus, a neutral place is preferred in this case, allowing parties to
act sheltered from the pressure of the public opinion and mass media and,
moreover, offering them safety and confidence;
- moreover, when the intensity of the conflict is high, the initiator of
negotiations starts to matter too. Thus, negotiations will have a bigger success if
initiated by both parties. In these cases, the involvement of high rank officials can
have a positive effect.
The intensity of the dispute also influences its settlement through the
intervention of a third party. As such, there are conflicts in which the intervention
of a third party is rejected by the parties, while if it’s accepted, it usually has a
reduced impact. This concerns difficult conflicts which have been lasting for a long
time and which have been the object of several attempts to resolve them. Such
conflicts are those from Cyprus or between Israel and Palestine. These conflicts
trigger the most numerous interventions, but the success rate is very low. Partial
temporary agreements are easier to obtain in such situations than the final lengthy
ones. It is an acknowledgement which should be taken into account when
establishing the objective of the intervention. Many times, partial solutions such as
“freezing the conflict” appear as the most viable ones.
1

Richard Jackson, Successful negotiation in international violent conflict, Journal of Peace Research,
No. 37, 2000, p.11.
2
Faten Ghosn, Negotiating interstate claims, International Studies Association, 2005, p. 16,
www.allacademic.com.
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The moment when a third party intervenes is a very important element for the
success of the initiative. Thus, when it comes to the intervention through
mediation, there are two opposing points of view: some authors consider that the
intervention of the third party is very likely to succeed, when the intensity of the
conflict is reduced, as the parties haven’t adopted intransigent positions yet and are
willing to negotiate (but even the upholders of this opinion underline that the third
party must not intervene before negotiations reach a standstill, as it would be too
early otherwise and this would affect the settlement of the conflict); other authors
claim, on the contrary, that in order for the intervention to succeed, the intensity of
the conflict must be high.
The intensity of the dispute is in a strong relation with the complexity of it. As
conflicts become fiercer, they often involve the neighbors or determine the
intervention of international organizations. One of the elements which determine
the degree to which a dispute becomes complex is the number of the parties
involved and having the more diverse interests the more negotiations are
complicated, which affect them adversely3. There are also contrary opinions
regarding this. Thus, some authors consider that the participation of several actors
to the negotiations can have a positive influence, due to the fact that the parties will
pay a greater attention to the internal and external political costs, in relation with
the problems which influence negotiations4. As a result of the increasing attention
paid to negotiations by the international community, parties will become more
cooperative during the negotiations.
The object of a dispute is in a strong relation with the causes of the conflict,
reason for which it will directly influence the evolution of its settlement too.
According to some authors, the absence of some problems concerning national
interests and national-territorial security represent a precondition for negotiations
to succeed.
International disputes have several causes: some of them can regard more
tangible elements, easier to negotiate, like the social-economic problems
(commercial and financial measures, the accomplishment of common economic
objectives, the exploitation of common resources); others concern problems
difficult to negotiate (national sovereignty, security, ethnical aspects, the selfdetermination right).
The negotiations involving problems related to territorial integrity and national
security are very difficult and with a low success rate (the Kosovo example). After
the end of the Cold War, during which ideological or national security related
conflicts were dominant, the civil and ethnical conflicts experienced a considerable
growth. Internal disputes have often had an impact on territorial sovereignty and
integrity (for instance the conflict from the former Yugoslavia). Ethnical conflicts
3
4

Richard Jackson, quoted works, p. 11.
Isack Svensson, Talking is not cheap, ISA, 2004, p. 18.
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are often determined by extreme forms of nationalism and interethnic hate (the
example of the Rwanda genocide).
Specialized literature makes the following observation regarding the object of
the dispute and the factors influencing the negotiation process: when it comes to
the initiator of negotiations and when the dispute concerns tangible problems, the
involvement of both parties in initiating the negotiations can be a positive signal
regarding their commitment. This also applies to the disputes which have a less
important object.
The object of the conflict influences the decision of the third party to get
involved, but also the involvement success. Thus, a conflict generated by
ideological problems is easier to resolve via mediation or reconciliation than one
caused by ethnical problems.
Legal literature underlines too that the most difficult conflicts concern state
sovereignty and security, in these cases the parties opposing the intervention of a
third party. When it comes to the problems related to ideology and the exploitation
of shared resources, the success rate is higher.
The power ratio
The influence of power in international negotiations is a problem frequently
analyzed in regard to the factors which influence the negotiation process. The
decision to enter the negotiation talks (both of the parties involved and of the third
one) is influenced by their perception regarding the relation between the forces
involved.
The power notion is a complex one, there being several approaches of it within
the legal literature. Thus, according to a first approach, the power and force notions
are considered one and the same5. In this case, power is provided by factors such
as: the degree of preparation of the armed forces, natural and human resources,
industrial capacity and geographical position. Nevertheless, this approach captures
only one aspect of power, the purely material one. Power seen as a force is an
ideological approach which specifies the violence element and excludes other nonviolent sources of power. According to a second opinion, power is about resources.
But this approach too (which is similar to the previous one) is slightly imprecise, as
resources have different forms: material (military, financial) and immaterial
(prestige, influence). This vision corresponds to the integrated approach of power.
According to it, power represents all the resources possessed by a state, which can
be used during negotiations. This definition opposes the concept of relevant power,
when power and resources are used in a specific situation. For instance, the USA
potential to provide billion dollar aids to Egypt represent an element of the
aggregated power, while the possibility of Egypt to grant USA certain military
rights on its territory represent an element of relevant power.
5

William Zartman, Negotiation and conflict management: essays on theory and practice, Routledge
Publ. House, 2008, p. 101.
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Legal literature contains studies regarding the disputes between the states.
Thus, Richard Jackson, in the article named “Successful negotiation in
international violent conflict” analyzes the influences of several factors upon
negotiations, applied to 1.000 conflicts which took place between 1945-19956. As
for the influence of power, the author reaches the following conclusions:
- when the differences of power between the parties are very high, the
negotiations success rate is low, the same going also for the cases when the powers
are more or less equal;
- negotiations are more productive when there is a difference of power
between the parties, noticeable but not big.
A similar conclusion has also been drawn by W. Zartman, who showed that
the symmetry of powers between negotiators tend to lead the process to a
predicament, as both parties try to rather maintain their position than to make
concessions. In these cases, mediation is usually used.
During asymmetrical negotiations, the most powerful party will try to
dominate. This tendency can be countered by an intelligent strategy which involves
the following:
- exploiting potential conflicts noticed at the other party. As a rule, bigger
states are subject to various trends and opposed interests;
- taking advantage of some cultural differences between negotiators and
transforming them in advantages. For instance, the negotiations between Mali and
Burkina Faso show us the influence of age in the African culture. HauphouetBoisgny, the eldest African head of state, influenced the negotiations also as a
result of this aspect (unlike it happened with young Sankara, surrounded by a
negative perception). The same went with the opinion expressed by N. Hrusciov in
regards to J. F. Kennedy during the Cuban missiles crisis, by describing him as a
rich, inexperienced and weak young guy;
- the weaker party should attract into negotiations the high decisional factors
of the stronger party, as a symbolical acknowledgement of the importance of
negotiations;
- the changes which have taken place in the meanwhile in the international
context should be correctly used;
The influence of the differences of power is also visible when it comes to
economic conflicts. Within the WTO system for the settlement of disputes, weaker
states prefer to resolve conflicts rather through negotiations and compromise than
by resorting to the WTO jurisdiction, as even in the happiest case, when they win
the conflict, enforcing the decisions of the WTO authorities is in the end depending
on the willingness of the state-defendant, while retort – a measure which can be
enforced by the winner – can bring more damage than advantages to the latter
(when it comes to different levels of economic development).
6

Journal of Peace Research, No. 37, 2000, p. 14.
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As for the impact of this factor on the intervention of the third party, most of
the legal literature agrees that, the smaller the power differences between the states
are, the bigger the success rate of the intervention is.
When it comes to big differences of power (asymmetric conflicts), the more
powerful party will be less inclined to accept the intervention of the third party,
while if it will do it, it will be less inclined towards compromise. As pointed out on
another occasion, the considerable power of one of the disputing states has a
negative action on the intervention of the third party. This opinion is also uphold
by the statistical data. Thus, using the project data of International Crises Behavior
(I.C.B.), some researches established that, out of 374 international crises registered
between 1918-2003, 97 (that is 26% of them) were symmetrical, while the rest of
74% were asymmetrical. As pointed out by the statistical data, 46% of the
symmetrical conflicts were mediated, while only 28% of the asymmetrical ones
could be in the same situation7.
In asymmetrical conflicts, the task of the mediator is more difficult, due to the
constraints imposed by the stronger party and the pressure on the weaker party to
act more energetically in order to counterbalance the power ratio.
The relations between the disputing parties
Negotiations are an attempt to handle the relations existing in a disagreement
situation, involving the establishment of the future interactions parameters. Yet,
conflicts do not appear out of a void, but as a result of some past and present
relations influencing the negotiations evolution.
Legal literature states that the existence of some friendly relations, both in the
past and at present, are capable to enhance negotiations8 but also the success of a
potential intervention coming from a third party. Thus, if states are part of an
alliance system (for instance NATO), this favors the success of negotiations. The
participation to alliances involves common interests and, as such, the peaceful
settlement of conflicts must be made accordingly. The membership to common
organizations, for instance to EU, as it’s the case of the European states, is capable
to favor negotiations (in fact one of the conditions demanded for accessing EU is
that of having friendly relation with the neighboring countries).
The existence of some economic relations developed between the states is
capable to favor the success of negotiations. When it comes to correlating this
factor with the processual factors, we can notice that: if the states had a conflictual
relation, then the moment when negotiations start does not matter, as their positions
are already decided. If speaking of friendly relations between the countries, it is
preferable for the negotiations to start early in the conflictual process.
7

D. Quinn, J. Wilkenfeld, K. Smarick, V. Asal, Power play: mediation in symmetric and asymmetric
international crises, in International conflict mediation: New approaches and findings, J.
Bercovitch, S.S. Gartner, Tylor and Francis Publ. House, 2008, p. 188.
8
Faten Ghosn, quoted works, p. 17.
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Regarding the place of negotiations, if the relations have been hostile,
negotiations are favored by neutral places, while if the relations are friendly, the
importance of the place diminishes.
When unfriendly relations are involved, the importance of the negotiator’s
rank starts to grow, while the start of negotiations at a high level favors the
settlement of the conflict.
Culture
Before analyzing the role played by culture in international negotiations, it is
necessary to define it first. The term has a very complex meaning, referring to a
structure of attributes coming from various areas in the life of a state. Culture refers to
basic things that define human mentality, such as: language, tradition, ideology. Legal
literature defines culture as the “grammar according to which reality is organized”9.
Culture expresses the basic mentalities and behaviors of society. They will be
found at the negotiation table, being revealed by the parties’ position and attitude.
As to the influence of culture in international negotiations, there are two
different approaches. Some authors consider that negotiation is a universal process,
in which one or several common features of nations can be encountered. By
quoting Maureen Berman and William Zartman, “there are several airline routes to
Boston, but all include the take-off, flight and landing, in this order”. Therefore, it
is possible to establish a general negotiation scheme, irrespective of peoples and
their cultures10. The authors mentioned before argue that cultural differences are
related to style and language and don’t affect the basic scheme of negotiations.
Negotiation is seen as a science, while its implication for the issue analyzed is that
there are no specific features in the ways in which states negotiate.
A second approach sees negotiation as an art. It includes diplomates, historians
and practitioners. They see negotiation as a form of human behavior, which is
difficult to replicate, as it’s unique. This approach emphasizes the typical features
of the historical context and the environment in which negotiations take place. As
such, cultural differences affect negotiation and generate specific styles.
There are several differences between the way to understand and approach
some factors essential for negotiation. Thus, the way in which negotiations should
take place in time is differently perceived by states. For this matter, legal literature
contains two approaches:
- single-form
- multiple-form
9

Tamara Cofman Wittes, Talking about a resolution: culture in peace negotiations, The Saban
Center for Middle East Policy at The Brookings Institution Publ. House, 2008, p. 3.
10
Aman Garcha, Diplomatic culture or cultural diplomacy: The role of culture in international
negotiation 2007, p. 3, www.culturaldiplomacy.org.
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The single-form approach is linear, sequential and involves focusing on
problems in a certain order. This vision can be encountered at many of the European
cultures, such as Germany, Switzerland, the Scandinavian countries and Japan.
The multiple-form approach involves dealing with more problems at the same
time and involving more parties. In its view, time is flexible, it can be organized on
the spot and does not take any schedule into account. This type of orientation is
present in the Mediterranean and Latin cultures like France, Italy, Greece, Mexico,
but also in Russia. The negotiators coming from these cultures do not act under the
pressure of deadlines, take breaks when they consider necessary and do not seen
delays as something offensive11.
The negotiators from the first category above prefer that negotiations take place
according to a well-established timeline. Talks are done in turns and must not be
interrupted by other speakers. Lack of punctuality is synonymous to lack of respect.
These observations have been confirmed especially by the negotiations between
the Soviets and Americans during the Cold War. The efficient use of time is
considered a habit of the Russian negotiator12. Russians have the skill and patience to
negotiate for hours, day in day out, hoping that they will force the exhausted enemy
into concession. In the Russian political system, negotiators were not preoccupied by
respecting deadlines like the Westerners. In the West, there is a true obsession for
completing a task fast, efficiently and within the aimed time, an aspect which the
Russians exploited. The latter gave up on their position in the last moment.
Moreover, the perception of the space where negotiations take place, the
position at the negotiations table and the way in which negotiators interact through
language or non-verbal communication are different from one culture to another.
For instance, the visual contact and its meaning are different. Thus, in USA,
Canada, but also in many Arab cultures, visual contact is a sign of confidence and
trust. Meanwhile, keeping one’s look down is seen as a sign of respect in Asia.
Another example refers to the physical distance between the negotiators. In North
Europe and USA personal space is bigger than in the Mediterranean, Arab and
Latin-American cultures.
The perception of negotiation itself differs according to the national culture
and influences the evolution of negotiations directly. For instance, Japanese see in
negotiation a process for generating mutual agreement, which must take place
tactfully and patiently. New proposals demand longer analysis periods. The
Japanese have the tendency to maintain the initial proposals in the first negotiations
sessions, laying emphasis on building contacts. During their negotiations with the
Americans, the Japanese often listened the proposals carefully, asked questions, but
11
12

Michele LeBaron, Culture – based negotiation styles, 2003, p. 2, www.beyond intractability.org.
Peter Benton, Hiroshi Kimura, William Zartman, International negotiation: actors, structure/process,
values , Palgrave Macmillan Publ. House, 1999, p. 76.
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never came with counter-offers. This made the Americans frustrated, but the
American insistence is aggressive and rude to the Japanese13.
For the French, negotiation is an art with a long tradition and actors who need
to show flexibility and intelligence. If in the Western culture concessions are seen
as something normal, for the Russians, in order to obtain a fair solution during
negotiations, this is regarded as a weakness sign, which contributes to
accomplishing the demands of the opponent.
The aspects related to the implications and influence of culture in negotiations
are very vast and complex. Finally, it must be reasserted that culture, as a typical
way of nations to approach international realities, unquestionably influences the
negotiation process.
3. Conclusions
In conclusion, we can assert that there are factors which indirectly influence
the negotiation process or which have a more discrete action, such as the
character of the international system and culture, but also factors with an obvious
action, such as the power ratio, the characteristic of the dispute and the relation
between the parties. Moreover, we can also speak of an action of factors from a
double perspective:
- a background one, which concerns the conflict per se and the circumstances
in which it emerges and takes place,
- a procedural one, which regards the influence exerted by the negotiations
procedure upon negotiations.
The characteristics of a dispute also influence the negotiation process
considerably. The object of the dispute is in strong connection with the causes of
the conflict and, for this reason, it will also influence the way in which the
dispute will be settled. Thus, negotiations are more difficult to initiate and
continue in cases such as territorial integrity, national security, interethnic
disputes and right to self-determination, than in the cases which regard socioeconomic issues (commercial and financial issues, the accomplishment of shared
objectives and the exploitation of common resources). The intensity of a conflict
influences negotiations, as the bigger the intensity is, the more difficult is to
initiate and to continue negotiations. In our opinion, in order to be efficient, both
the bilateral negotiations and a potential mediation must be started when the
conflict is at the beginning.
The more subtle influence of some factors like culture shouldn’t be
underestimated either. In our opinion, the fact that we can encounter several
generally valid steps throughout the negotiation process does not transform
negotiation into a precise activity like mathematics. It is influenced by the specific
13
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thinking of each nation, but also by the individual involved in the process. Thus,
factors like cultural differences, national lifestyle and personality of the negotiator
provide a specific evolution to negotiation.
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INJURY – THE ESSENTIAL ELEMENT
FOR TORT CIVIL LIABILITY
Florin Octavian BARBU*
Abstract: The many judicial actions that have as cause of action the institution of
tort liability requires an in-depth treatment of the matter. The judiciary, therefore,
frequently encounters such actions aimed at compensating for the damage in tort,
which implies a thorough analysis of the conditions of liability’s operability. Starting
from the damage, this analysis aims to reveal the secrets of liability, with a special
look at the novelties in the matter, as well as those that require legislative corrections.
The new Civil Code deals extensively with the matter of reparation, giving it numerous
legal texts, welcoming in the hope of eventual legislative stability. It seems that the
2009 legislator understood the importance of the damage in the overall analysis of the
matter of liability, by regulating in detail the characters necessary for it to be repaired,
as well as certain methodologies for repairing it in concrete cases, such as repair
injury in case of death or loss of work capacity. For these and other reasons,
reparation of the damage acquires new theoretical and practical valences, which
implies a detailed deepening of matter. The construction of the entire edifice of tort
criminal liability depends on the answer to a single question: Why repair the damage
caused to another person designated by law?
Keywords: injury, tort, civil liability, judiciary, legislative corrections.

1. Introduction*
For us to understand what the damage is, we must start from the provisions on
civil liability for damages caused by the own deed regulated in art. 1.349 paragraph
(1) and (2) Civil Code and art. 1.357 - 1.371 Civil Code, incidents being also the
provisions of art. 1.381- 1.395 Civil Code, which sets out the rules that guide the
repair of the damage.1
The construction of the entire edifice of Tort Criminal Responsibility depends
on the answer to a single question: Why repair the damage caused to another
person designated by law? What is most important for civil law: the sanction or the
reparation?2
*

Florin Octavian Barbu, Doctoral St. Lawyer, Institute of Juridical Research „Acad. Andrei
Radulescu” (email: florin_octavian2000@yahoo.com).
1
Liviu Pop, Ionuţ-Florin Popa, Stelian Ioan Vidu, Tratat elementar de drept civil. Obligatiile conform
Noului Cod civil, Universul Juridic, Bucureşti, 2012, p.- 411.
2
Sache Neculaescu, Livia Mocanu, Gheorghe Gheorghiu, Ilioara Genoiu, Adrian Ţutuianu, Instituţii
de drept civil, Universul Juridic, Bucureşti, 2013, p.- 265.
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2. Content
Therefore, one who causes another to suffer an unlawful act committed with
guilt is obliged to fix it. The author of the damage is responsible for the easiest fault.3
It is also underlined that if a person with a discernment violates the obligation
to observe the law or custom of the place4, he is liable for all the damages caused,
being obliged to repair them fully.
Tackling civil liability for damages caused by his own deed presupposes the
existence of four conditions that must be fulfilled cumulatively: the damage, the
illicit act, the causal relationship between the unlawful deed and the injury and the
guilty of the author of the unlawful deed causing the damage5.
These conditions were also found in the provisions of art. 998 and art. 999 of
the Old Civil Code.
It should be underlined and noted that these conditions are also the general
conditions of civil liability and even of all civil liability (e.g. liability for damage
caused by things).
There are several definitions of injury in the literature. Thus, some authors6
consider injury to be the sine qua non condition of civil tort liability7 or, in other
words, a constant8 of this responsibility.
These conditions must be proven by the person who considers himself entitled
to obtain compensation for the damage, proof being made by any means of proof,
including simple witnesses and assumptions.
Other authors9 consider the damage to be harmful, patrimonial or moral, the
consequences of violating or damaging the legitimate rights and interests of a
person.
Hence, injury is the necessary but not sufficient condition for the engagement
of the civil liability, since the injured person has to prove the causal relationship
that leads to the unlawful deed and the illicit deed to its author.10
3

Art. 1. 357 para. (1) and (2) Cod civil.
Art. 1.349 para. (1) and (2) Cod civil. See also Liviu Pop, Ionut Florin Popa, Stelian- Ioan Vidu, op.
cit., p.- 411.
5
Denisa Barbu,Some Aspects Concerning the Civil Action in the Criminal ProceedingsEdited by:
Sandu, A; Ciulei, T; Frunza, AConference: 15th World LUMEN Congress - Logos Universality
Mentality Education Novelty (LUMEN) Location: lasi, ROMANIA Date: APR 12-17, 2016. WLC
2016: WORLD LUMEN CONGRESS. LOGOS UNIVERSALITY MENTALITY EDUCATION
NOVELTY 2016 (LUMEN 15TH ANNIVERSARY EDITION) Book Series: European
Proceedings of Social and Behavioural Sciences Volume: 15 Pages: 95-101 Published: 2016.
6
Ion Dogaru, Pompil Drăghici, Drept civil. Teoria generală a obligaţiilor în reglementarea Noului
Cod civil, II, C.H.Beck, Bucureşti, 2014, p.- 315.
7
I. Albu, V. Ursa, Răspunderea civilă pentru daune morale, Dacia, Cluj Napoca, 1979, p.- 29.
8
I.M. Anghel, Fr. Deak, M.F. Popa, Răspunderea civilă, Ştiinţifică Bucureşti, 1970, p.- 81.
9
Liviu Pop, Ionuţ- Florin Popa, Stelian Ioan Vidu, op. cit., p.- 412.
10
Ion Dogaru, Pompil Drăghici, op. cit., p.- 319.
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Civil reparation shall only occur if, according to Art. 1.349 par. (2) Civil Code and
Art. 1.357 of the Civil Code, there is an injury to be repaired. From this perspective, the
literature has undermined and stresses that injury is the most important, essential and
necessary condition of self-repatriating civil liability, representing its measure,
engaging only to the extent of the injustice caused to the victim.11
Along with the process of objectification of civil liability, injury is at the forefront
of modern liability law, so distinctions between damage and injury are important.
The distinction between damage and injury is important both from a
terminological point of view and from a qualitative point of view.
French law uses terms such as “dommage” (damnum - damage) and
“prejudice”, while Romanian law also uses the term “injury”.
As some authors appreciate, damnum / damage is any loss, destruction of
value, generic damage, while injury is also a damage, but something more than
that, qualifying as “the legal expression of the injury”, otherwise said injury shows
the order of fact, and the damage reveals the order of law.12
Geneviève Viney, author of the texts proposed by the French reform proposal,
emphasizes that “damage means touching the victim or the property of the victim,
and prejudice - the resulting patrimonial or extra-patrimonial interests.”
Such a distinction, between damage and injury, better explains the relationship
between reparation in kind of damage and equivalent reparation, since reparation in
kind seeks to restore the affected balance by causing damage, and the payment of
civilian damages by the equivalent is only a substitute for the loss suffered.
Given that the issue of civil liability is more current than ever and especially
forward-looking, reparation and compensation prove to be ineffective or
impossible, because the damage that may be incurred is irreversible, some of which
are particularly serious.13
Thus, from the point of view of the precautionary principle, the prejudice is the
very serious harmful effect of an activity, which at present is only hypothetical and
uncertain, but possible and which may occur in the future, producing irreparable
catastrophic consequences.14
The adaptation of civil law to the new needs generated by the evolution of
society and the universality of civil liability15 also led to the repair of
environmental damage. Thus, O.U.G. no. 195/2005 explicitly defines injury as “the
11

I.M. Anghel, M.F. Popa, Fr. Deak, op.cit., p.- 18. S. Neculaescu, Răspunderea civilă delictuală în
Noul Cod civil. Privire critică, Dreptul nr. 4/2010, p.-56. Pr. Malivaud, Droit des obligations, Litec,
Paris, 2007, p. - 361.
12
V.S. Rouxel, Recherche sur la distinction du dommage et du prèjudice, thêse, Grenoble, 1994, p.- 86.
13
Lacrima Rodica Boilă, Răspunderea civilă delictuală obiectivă, II, C.H.Beck, Bucureşti, 2014, p. 141.
14
Ibidem, p.- 146.
15
Ph. Le Tourneanu (dir), Droit de la responsabilitè et des contrats. Règimes d’indemnisations,
Dixième edition, Fèvrier 2014, Dalloz, Paris, p.- 10.
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quantifiable cost effect of damage to human health, property or the environment
caused by pollutants, harmful activities or disasters16”.
In a detailed way, some authors distinguish between ecological damage and
environmental damage.17
Thus, environmental damage can be manifested, on the one hand, as
environmental damage characterized by damage caused by the polluted or
degraded environment of persons and goods, with subjectively prejudicial damage
and, on the other hand, as environmental damage with an objective direct
prejudice, independent of human interest18.
3. Conclusions
Thus, under the Civil Code19, the right to reparation arises from the cause of the
damage, when the right to an action to obtain reparation is also born, but we have a
few reservations, both in terms of prescribing the right to action and terminology.
Thus, we consider that the practical use of the right to reparation will be possible
after the procedures provided by the law20, when the claim becomes cert, liquid and
eligible, provided that the court decision has the constitutive character of rights.
The solution to assess the damage at the time of its occurrence is unfair to the
victim because it refers to the assessment of the prejudice or the value of the
prejudice can exponentially increase with the period between the moment of the
prejudice and the moment of the decision to repair.
The solution for a more effective protection of the victim would be the
assessment of damages in relation to the date of the judgment, the most frequent
argument being made in the case of corporal damages with priority on the physical
and moral integrity of the person, the regulation in the Romanian Civil Code being
derogatory to common law.
The victim’s right to claim is born at the time of the damage, but at this
moment it is an abstract prejudice21, being an imperfect right, which is formed on
“stages”, becoming “at the time of the damaging deed and completing the
concretization the object of the correlation obligation, either by the consent of the
parties or by the final judgment.”
In this respect, the French doctrine is divided, some considering the
“information claim” at the time of the damage, and others claiming the thesis of the
declarative nature of the judgment ordering damages.
16

Art. 2, pct. 52 din O.U.G. 195/2005 regarding environment protection.
M. Duţu, Andrei Duţu, Răspunderea în dreptul mediului, Academia Română, Bucureşti, 2015, p.- 119.
18
Ibidem.
19
Art. 1.381 alin. (2) Romanian Civil Code.
20
Denisa Barbu, Drept procesual penal. Partea generala, Lumen, Iasi, 2016, p.102.
21
M. Eliescu, Raspunderea civila delictuala , Ed. Academiei R.S.R., Bucuresti, 1972, p. 468.
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If we consider the realities we face, we cannot see that there may be changes
in the extent of the damage caused to the victim even during the trial, especially as
a cause can last for many years.
We also consider it appropriate to extend civil liability assumptions to the limit
of insurable activities, victims being protected, both by engaging in civil liability
and by triggering the mechanism of the insurance contract.
Starting some civil liability insurance systems to cover all damages, either by
completing the civil liability system with the insurance institution or by
generalizing the insurance, would be appropriate, especially in the case of
dangerous activities carried out in society, which pose major, uncertain risks, but
possible, the idea of repairing the damage can be considered obsolete and useless,
given that these damages may be immeasurable, and the restoration of the previous
situation would be an illusion.
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RECENT DEVELOPMENTS IN THE CASE-LAW OF THE
ROMANIAN CONSTITUTIONAL COURT REGARDING
THE A PRIORI CONSTITUTIONALITY REVIEW
Cristina TITIRIŞCĂ*
Abstract: The amendments proposed by the Romanian Parliament for the laws of justice
have provided, among other issues, the opportunity, for the Court Constitutional Court of Romania
to analyse the extrinsic and intrinsic criticisms of constitutionality invoked by the authors of the
petitions based on the provisions of art. 146 letter a) of the Romanian Constitution, republished.
The recent jurisprudence of the constitutional court brought into the attention of law professionals,
but also of the general public, the issue of exercising the a priori constitutionality review in general
and, in particular, the conditions for its admissibility. In this context, we consider that there might
be an interest in a paper which, without claiming to exhaust the matter in question, aims to present
in a systematic manner the nuances set out by the Court.
Keywords: Constitutional Court, a priori constitutionality review, jurisprudence

1. Legal framework
The Constitutional Court is structured in a distinct title of the Constitution of
Romania, republished, respectively Title V, comprising of art. 142-147. It includes
provisions on the role of the Court, its structure, the mandate of judges, the ways
for appointing them and for the election of the President of the Court, the
conditions for the appointment as judge, incompatibilities, independence and the
irremovability of the judges, the duties of the Constitutional Court and the effects
of the decisions which it pronounces. At an infra-constitutional level, the
organization and the functioning of the Constitutional Court are regulated by Law
no. 47/1992, republished1, as subsequently amendedand supplemented, and by the
Regulations on the organisation and functioning2 of the Court, adopted by Decision
of the plenary of the Constitutional Court no. 6/2012.
Since the prior review has a more general, abstract nature, whereas the a
posteriori review is in-depth and concrete, the Romanian constituent legislator
decided on the regulation of both types of constitutionality review, the a priori one
and the a posteriori one, in full consistency with the fact that, in practice, "in the
case of the a priori review, the judge uses the glasses, but in the case of the a
* PhD in Law / parliamentary advisor at the Legislative Department of the Chamber of Deputies,
currently advisor at the Cabinet of the President of the Constitutional Court, member of SRDE.
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posteriori review he uses the microscope"3. In the following we will refer to the a
priori constitutionality review, regulated by art. 146 letter a) of the Basic Law.
2. Some statistical data
Until the date of this paper4, out of the total of 41.460 cases of the Constitutional
Court, there were 360 cases on the control of the constitutionality of the laws before the
promulgation5. Out of these, 53 cases concern complaints formulated by the President of
Romania, one was initiated by the President of the Senate, 30 by the Romanian
Government, 26 by the High Court of Cassation and Justice, 3 by the People's Advocate
(two being admitted in whole or in part) and the rest by the deputies and senators6.
Since its inauguration and up to this date, in resolving complaints, the
Constitutional Court has issued 18.618 decisions, rulings and opinions, of which
308 decisions in a priori constitutional review. Among the latter, a total of 134
decisions were to admit all or part of the formulated criticisms of
unconstitutionality. The dynamics of the Court's rulings in the context of the a
priori constitutional review results from the charts below7:
Chart no.1

3

Chart no.2

I. Muraru, M. Constantinescu, CurteaConstituţională a României, Albatros Publishing House,
Bucharest, 1997, p. 92, apudHoreaCrişan, „Controlul posterior de constituţionalitateînRomânia”, in
Fiat Iustitia no. 1/2009, pp. 67-82.
4
The middle of May 2018.
5
We have taken into account the files registered since the establishment of the Constitutional Court
up to the present. Source: www.ccr.ro [last accessed on 07.05.2018].
6
Source: www.ccr.ro [last accessedon 07.05.2018].
7
Source: www.ccr.ro [last accessed on 15.05.2018].
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It can be seen from the above that the highest number of complaints under the
a priori constitutional review were registered this year, given that, nearly at the
half of the current year, there are already 32 complaints and 27 decisions made,
more than in any of the previous years.
3. Brief theoretical considerations
In the framework of the preliminary control,in the course of the passing of the law
by the Parliament and its promulgation by the President of Romania, the Constitutional
Court is notified on the total or on the partial unconstitutionality of the law. The
objection of unconstitutionality, thus drafted, concerns only the law as a legal act of the
Parliament, that is the notion of law in its narrow sense, and can be invoked only by
certain subjects of law,specific and explicitly provided for by the Constitution: the
President of Romania, one of the Presidents of the two Chambers, the Government, the
High Court of Cassation and Justice, a number of at least 50 deputies or at least 25
senators. As a novelty with regard to the 1991 Constitution, the People's Advocate (the
Romanian Ombudsman) was introduced among the subjects with a right to lodge an
unconstitutionality complaint before the Constitutional Court, given that, through the
direct connection with the civil society, he might be able to report to the Constitutional
Court certain situations in which a law passed by the Parliament, but still not
promulgated, could violate the provisions of the Constitution8.
In the a priori review, the Court's analysis relates both to the provisions
referred to in the unconstitutionality claim and to those from which, unavoidably
and evidently, they cannot be dissociated, while the Constitutional Court may rule
both on extrinsic and intrinsic reasons of constitutionality.This type of control
cannot address the constitutionality of a law in force, and such an appeal is
dismissed as inadmissible9, nor can it refer to legislative proposals or draft laws or
to amendments made in the framework of the parliamentary procedure10.
As a novelty introduced by the revision of the Basic Law of 2003, for the a
prioriconstitutionality review, art. 147 par. (2) of the Basic Law states that "in cases of
unconstitutionality of laws, before the promulgation thereof, the Parliament is bound to
reconsider those provisions, in order to bring them into line with the decision of the
Constitutional Court", while in the matter of international treaties found to be
unconstitutional, a ban on their ratification is instituted. Prior to the revision of the
Constitution, the mere will of a qualified majority of two thirds of the senators and
deputies prevailed over the effects of an admittance decision of the Constitutional
Court on the unconstitutionality of a law within the a prioriconstitutionality review,
8

I. Muraru, E.S. Tănăsescu (coord.), ConstituţiaRomâniei. Comentariu pe articole, C.H. Beck
Publishing House, Bucharest, 2008, p. 1.396.
9
Decision no.233/1999, published in the Official Gazette of Romania, Part I, no.638 of 28 December 1999;
Decision no.89/2010, published in the Official Gazette of Romania, Part I, no.115 of 19 February 2010.
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and as such, the objection of unconstitutionality was removed, and promulgation
thereof became binding. The provision was no longerfound in the text of the
Constitution as revised in 2003, so that, now, on the effects of the Constitutional
Court's decisions, regardless of the matter in which they are pronounced, art.147 para.
(4) of the Constitution explicitly stipulates: "Decisions of the Constitutional Court shall
be published in the Official Gazette of Romania. As from their publication, decisions
shall be generally binding and effective only for the future".
From a statistical point of view, out of all allegations of unconstitutionality of
laws before promulgation registered to the Constitutional Court since its
establishment up to date11 (360), about 37% were admitted. If we refer to the duty of
the Parliament to implement the decisions of the Constitutional Court, regarding the
a priori constitutional review, we notice that the Constitution does not provide for
any time limits for the Parliament to remove the vices of unconstitutionality found by
the Constitutional Court, as an expression of the fact that the Parliament cannot be
forced to legislate12. The Romanian legal doctrine already expressed itself in the
sense that the promptness of the primary or the delegate legislator to comply with the
Constitutional Court's decision "has been and is closely related to the loyal
constitutional behaviour of public authorities"13, an opinion we agree with. The
Constitutional Court cannot make the public authorities legislate,nor can it substitute
itself to them in the sense of amending or supplementing the norm which is subject to
constitutional review, since the provisions of the acts which are subject to the control
of the Court are analysed solely by reference to the provisions or principles of the
Constitution. The Constitutional Court cannot modify or supplement the criticized
legal texts14, it cannot interpret and apply these texts to the merits of the case15, it
does not replace the courts of law or the High Court of Cassation and Justice16,
neither can it compare the legal norms between them and report the conclusion that
would result from this comparison to constitutional texts and principles17.
11

The middle of May 2018.
Tudor Drăganu, „Efectele juridice ale deciziilor Curţii Constituţionale în lumina prevederilor
Constituţiei revizuite”, in Revista de Drept Public no.1/2004.
13
I. Muraru, E.S. Tănăsescu (coord.), op. cit., p. 1.420.
14
Art.2 para.(3) of Law no.47/1992, republished, as subsequently amended and supplemented.
15
Idem, first theses.
16
According to art. 126 para. (3) of the Constitution, the High Court of Cassation and Justice is the
one that "shall provide a unitary interpretation and implementation of the law by the other courts of
law, according to its competence"
17
See, for example, Decision no.81/1999, published in the Official Gazette of Romania, Part I, no.325 of
8 July 1999, Decision no.463/2011, published in the Official Gazette of Romania, Part I, no.431 of 21
June 2011, Decision no.409/2014, published in the Official Gazette of Romania, Part I, no.625 of 26
August 2014 or Decision no.262/2015, published in the Official Gazette of Romania, Part I, no.427 of
16 June 2015, where the Court held, in essence, that, such a comparison would lead to the conclusion
that each of the legal texts is constitutional, all the while only their coexistence determines the
constitutionality of one of the said texts, which does not make it a matter of constitutionality, but a
matter of disagreement between legal norms from the same field of regulation, with the remark that it
falls under the authority of the legislature to coordinate the legislation in force.
12
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4. Elements of the case-law of the Constitutional Court
As previously stated, the idea of the present study has its origins in the recent
jurisprudence of the Constitutional Court, respectively Decision no. 65/2018 on the
objection of unconstitutionality of the Law for amending and completing the Law
no.317/2004 on the organization and functioning of the Superior Council of
Magistracy18,Decision no. 66/2018 regarding the objection of unconstitutionality of
the provisions of the Law amending and completing the Law no.303/2004 on the
status of judges and prosecutors19and Decision no. 67/2018 regarding the objection
of unconstitutionality of the provisions of the Law for amending and completing
the Law no.304/2004 on the judicial organization20.
The above mentioned decisions were pronounced in the context in which subject to
the attention of the Constitutional Court were objections of unconstitutionality made on
laws concerning the justiciary, as they were amended in Parliament, respectively Law no.
303/2004 on the status of judges and prosecutors, republished21, as subsequently
amended and supplemented, Law no. 304/2004 on judicial organization, republished22, as
subsequently amended and supplemented, as well as Law no. 317/2004 on the Superior
Council of Magistracy, republished23, as subsequently amended.
The three decisions referred to have given the Constitutional Court the opportunity
to draw up some elements on the admissibility of the formulated objections, referring
to the subjects of law that may lodge complaints before the constitutional litigation
court, as well as the deadline to lodge them within the a priori constitutionality review.
As a preliminary point, it should be noted that the unconstitutionality complaints which
were the subject of the three decisions were submitted in the circumstances in which
other objections had already been lodged before the Constitutional Court, objections of
unconstitutionality with regard to the same normative acts, namely one day before the
date set for the debate of the first objections.
With regard to Decisions no. 65/2018 and no. 66/2018, the Court dismissed, as
inadmissible, the objection of unconstitutionality of the provisions of the Law
amending and supplementing Law no.317/2004 on the organization and
functioning of the Superior Council of Magistracy and the objection of
unconstitutionality of the provisions of the Law amending and supplementing Law
no.303/2004 on the statute of judges and prosecutors, on the grounds that the
compulsory number of signatures required by art. 146 letter a) of the Constitution
was not met. In so doing, the Constitutional Court held, in both cases, that the
objection of unconstitutionality was signed by a number of 51 deputies, of which
18
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20
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two deputies also signed another objection of unconstitutionality regarding the
same law, with which the Court was also notified.
The Court noted that deputies and senators cannot sign two or more objections
of unconstitutionality, the act of signing being an unique and unambiguous oneway plea in support of one such complaint. Otherwise, it would lead to a situation
in which the same deputies/senators are given the justification to seize forever the
Constitutional Court, on one and the same law, which would indefinitely delay the
promulgation of the law. In this regard, the Court found that the constituent
legislator had paid particular attention to the configuration of the collective subject
of parliamentary nature which may be referred to the Constitutional Court; thus, it
envisaged, on the one hand, the establishment of a certain degree of
representativeness of this collective subject in relation to the total number of
deputies/senators, and, on the other hand, the creation of all the necessary
conditions to allow the parliamentary opposition to expresses itself. Consequently,
the Court considered that the intention of the constituent legislator, following the
configuration of this collective issue, taking into account the two antecedents, was
to provide the parliamentary opposition with a salient constitutional mechanism,
capable of paving the way for the a priori constitutionality review, and not to block
the law at this stage, as a result of the repeated referral to the Constitutional Court
by the same deputies/senators who had already exercised their right of referral.
These considerations are also valid mutatis mutandis with respect to the other
persons entitled to refer the Constitutional Court provided by the first sentence of
art. 146 letter a) of the Constitution, so that the President of Romania, the President
of the Chamber of Deputies, the President of the Senate, the Government, the High
Court of Cassation and Justice and the People's Advocate may only once exercise
the right to refer the Constitutional Court with an objection of unconstitutionality to
the one and the same law.
In these conditions, eliminating from the number of 51 deputies that referred to
the Constitutional Court the two deputies who thus signed two complaints of
unconstitutionality successively, it results that the number of those who validly
signed the objections of unconstitutionality pending on the role of the
Constitutional Court is 49 deputies. The Court therefore found that the condition of
admissibility concerning the right of petition is not met, which is validly signed by
49 deputies, and not by a number of at least 50, as provided for by art. 146 letter a)
first sentence of the Constitution.
The situation examined by Decision no. 67/2018 was totally different, even if
the solution of the Court was the same. Thus, in this case, the Court rejected as
inadmissible the objection of unconstitutionality of the provisions of the Law
amending and supplementing Law no.304/2004 on judicial organization on the
grounds that the conditions on the terms set by law and the Constitution were not
met.
In so doing, the Court held that, starting from its constant jurisprudence,
according to which the time limits established by art.15 para. (2) of the Law no.
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47/199224 have a protection character for the holders of the right to refer to the
Constitutional Court, and there is no sanction if they notify the Constitutional
Court after their expiration, provided that the law has not been promulgated in
advance by the President of Romania within the constitutional term of 20 days, if
the promulgation period is interrupted, the admissibility of the referral can only be
reported to the time-limits laid down by law and by the Constitution, and not by the
absence of the promulgation decree. In other words, after the expiry of the 5-day or
2-day term, as the case may be, and the 20-day time-limit for promulgating the law
in the absence of the cause of interruption of the promulgation procedure (prior
notification of the Constitutional Court), the holders of the right to bring a case
before the Constitutional Court lose this right, with the consequence that the
objections of unconstitutionality formulated over these terms will be rejected as
inadmissible. A new right to refer the case to the Court is born after a law is
reviewed in the Parliament, if the unconstitutionality of the criticized law was
found after the inspection. Under such circumstances, become applicable the
provisions of art. 15 para. (2) of the Law no. 47/1992, together with the provisions
of art.77 para. (3) of the Constitution, which stipulate a new term of promulgation
of 10 days, and not together with the provisions of art. 77 para. (1) of the
Constitution, since the 20-day term for promulgation is not applicable in the case of
the law adopted by Parliament, after re-examination.
The Court further held that a contrary interpretation, based on the notion that
there was no time limit for bringing the matter to the Constitutional Court, would
lead to the conclusion that a unconstitutionality notification, which causes the
interruption of the promulgation term, creates a situation in which, the legal
subjects provided by art. 146 letter a) of the Constitution may refer indefinitely to
the Constitutional Court, which means that the legal and constitutional provisions
regarding the terms of exercising the procedural rights before it remain without
legal effects. It could thus come to the situation where the holders of the right to
refer to the Constitutional Court would, alternatively and successively, on
identical or different grounds, formulate an unlimited number of objections of
unconstitutionality with regard to a particular law, a circumstance that would
unnecessary prolong the legislative procedure, indirectly blocking the completion
of this procedure and thus the entry into force of the act adopted by Parliament.
According to the settled jurisprudence of the Constitutional Court, the
establishment of time-limits by law is intended only to discipline the legal
relations established between the parties and to prevent an abusive, baffling
conduct of the holders of the right to refer to the Constitutional Court, for whom
24

According to art. 15 par. (2) of Law no. 47/1992: „(2) In order to exercise the right to submit a case to
the Constitutional Court, the law shall be remitted to the Government, to the High Court of Cassation
and Justice, as well as to the Advocate of the People, and it shall be handed in to the Secretary General
of the Chamber of Deputies and of the Senate, five days before it is presented for promulgation. If the
law has been passed under an expeditious procedure, the time limit shall be two days”.
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the obligation to observe these terms is established. Therefore, once the
procedural and substantive deadlines concerning the constitutional relations
between public authorities are settled, deadlines set for establishing the rigor in
the legislative procedure, their observance is equal to all subjects of law under
art.146 letter a) of the Constitution, who are also obliged to fall within the legal
remedy if they consider that there are grounds for the notification of the
Constitutional Court.
Moreover, the Court found that, in order to have a legitimate character, the
exercise of the legal and constitutional rights must be achieved, in accordance with
the provisions of art. 57 of the Constitution, "in good faith, without violating the
rights and freedoms of others". In other words, only the exercise of the right in
good faith, within the terms established by the constituent or ordinary legislator, is
legitimate and enjoys the protection afforded by law and Constitution. The Court
has therefore emphasized that the previous case-law of the Constitutional Court
cannot constitute a legal basis for the admissibility of the referral in question, as its
authors claim, since, on the one hand, it relates to another factual hypothesis and,
on the other, it cannot be extended to the factual situation, since, as stated above,
the interpretation of the legal and constitutional provisions concerning the timelimits for bringing the matter to the Court cannot be achieved contra legem,
misappropriating its letter and its spirit.
What the Court interpreted in a favourable sense to the holders of the objection
of unconstitutionality, namely that, by formulating the objection outside the term of
protection, its author exposes himself to the possibility that, until the date of its
formulation, the President of Romania might promulgate the law, but, once the Court
is referred to, it is admissible and, during the period of the review, the President is
not competent to issue the promulgation decree, it cannot be extended to the
hypothesis of the referral of an objection after the 20-day term in which the President
would have been obliged to promulgate the law, if not a constitutional control had
been triggered, within the legal and constitutional terms. The prior formulation of an
objection of unconstitutionality, which interrupts the promulgation of the law, cannot
have the effect of prolonging the time limits for the referral to the Constitutional
Court, since, in such a case, the admissibility of the constitutionality review would be
based on the pre-option/prior conduct of some subjects of law (acts with a high
degree of unpredictability), which is unthinkable.
5. Conclusions
Certainly, the decisions of the Constitutional Court to which we have referred
to have given rise to heated discussions in the legal environment and beyond,
further proof being the separate opinions formulated. But, what makes us agree
with the solutions pronounced by the Court by a majority vote are precisely the
arguments relating to the exercise in good faith of the constitutional rights and
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freedoms, as well as to the prevention of an abusive, baffling behaviour on the part
of their holders. We should not forget the general framework in which these
decisions were made: we talk about changes of laws that circumscribe the justice in
our country, operated within a special parliamentary commission set up for this
purpose, with a very great media and political impact, on which the parliamentary
opposition has used all the means at hand for their challenging. Also, we consider
that the unprecedented situation regarding the submission of objections of
unconstitutionality only one day before the debating of objection on the same
normative acts challenged by way of a priori constitutional review was manifestly
biased and the Constitutional Court which, under art. 142 para. (1) of the Basic
Law, is "the guarantor of the supremacy of the Constitution", promptly sanctioned
this type of behaviour.
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