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REFLECTIONS ON THE STRUCTURE  

OF THE UNITED NATIONS ORGANISATION 
 

Dumitra POPESCU∗∗∗∗ 
 
 
Abstract. The study is devoted to the United Nations (U.N.), the most important international 

organization, uniting nearly the absolute universality, with 193 Member States, stands, and in the 

foreground, with the authority which enjoys among its members. The analysis is concerning, in 

particular, the way in which the author demonstrates that the Organization through the six principal 

organs of its subsidiary carries a multitude of targets and commitments, first and foremost, ensuring 

and maintaining international peace and security - for seven billion people. A special attention is 

given to the examination, clarifying and emphasis of the particularities of the functions and powers of 

a general nature, regarding relations between the Member States regarding the powers and functions 

with special character in relation to the functioning of the Organization, through the UN Charter (the 

article of the incorporation of the UN), particularly the General Assembly, the Security Council, (the 

most important and efficient organ of the United Nations and the only one with a permanent activity, 

but the only one that the author criticizes on the veto right, that only the five permanent members of 

the U.N. -England, France, Russia, China, the United States, this right do not have the non-

permanent members - ten in number), the Economic and Social Committee, as well as the 

International Court of Justice and also the Trusteeship Council and the Secretariat. 

Keywords: The United Nations, international peace and security, peaceful settlement of 

international disputes, decisions, measures, sanctions 

 
 
1. The United Nations (UN) was created at San Francisco on 26 June 1945, the 

memorandum being the UN Charter entered into force on 24 October 1945. The United 
Nations is the most important international organization, this meets with almost absolute 
universality, taking 193 Member States. The importance of the United Nations, however, is 
supported by many other factors, among which, the plethora of such commitments, 
objectives are set out in the art. 1 of the UN Charter, namely: the maintenance of the 
international peace and security; the development of friendly relations between Nations; 
achieving international cooperation in solving international economic, social, cultural or 
humanitarian problems; The United Nations should be a Centre for harmonizing the efforts 
of States to achieve these mutual objectives/goals.  

Taking into account the complexity of the objectives undertaken, the United Nations 
has created a network of specialized institutions such as the World Health Organization 
(WHO), UNESCO, The Food and Agriculture Organization (FAO), IMF, etc., which meet 
in the areas in which the United Nations goals were created. 

 
2. The Structure of the United Nations consists of two types of organs, i.e., principal 

organs and subsidiary bodies. The main organs are in number of 6 (The General Assembly, 
The Security Council, The Economic and Social Council, The Trusteeship Council, The 
International Court of Justice and The Secretariat) and are laid down by the UN, they have 
a main significance, while the subsidiary bodies can be set up as required by the main 

                                                 
∗ Professor Ph.D., Legal Research Institute “Acad. Andrei Rădulescu”, Bucharest, Romania. 
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bodies that help them in carrying out their duties. The subsidiary bodies have delegated the 
competence of main organs and can be composed of representatives of the Member States 
of individuals who participate in their title (e.g.: The International Law Commission of the 
United Nations). 

 
3. The General Assembly - composition, functions and powers 
The General Assembly is the widest organ of deliberation and recommendation, in 

which all Member States are represented, each State having one vote. The General 
Assembly operates in regular sessions, which are held annually, beginning with the third 
Tuesday in September, and in extraordinary sessions whenever needed. The General 
Assembly consists of 6 panels spread over some areas, such as the Commission for political 
affairs and security, and the regulation of armaments, the Commission (II) to the economic 
and financial problems, the Commission (III) for social, humanitarian and cultural problems 
etc. In each Commission, the Member States shall have one representative and a number of 
advisors and experts. The General Assembly can create permanent subsidiary bodies, such 
as The Disarmament Commission, The Special Committee for peaceful use of outer space, 
etc. The General Assembly adopts its own rules of procedure.  

At the opening of the session shall be examined and approved the agenda. Each Member 
State is represented by a delegation composed of five members and five alternates and advisors 
and experts. The General Assembly choose a Committee of checking the full powers consisting 
of 9 members. The documents to be adopted by The General Assembly are resolutions (simple) 
or in the form of statements. The important decisions of The General Assembly shall be adopted 
by a majority of two thirds of the members present and the voters. The recommendations are 
considered important issues relating to the maintenance of international peace and security, the 
election of non-permanent members in the Security Council, the election of members of the 
Economic and social Committee and members of the Board of Trustees, the admission of new 
members into the Organization, the suspension of rights and privileges of the members, the 
exclusion of members from the Organization, the problems relating to the functioning of the 
system of guardianship and the budgetary problems. 

In other issues, The General Assembly shall adopt simple majority rulings. 
As for the functions and powers of The General Assembly, a distinction is of a general 

nature regarding relations between the Member States and those with special character in 
relation to the functioning of the organization. 

The main functions of a general nature relating to discuss any problems which is laid 
down in the Charter, The General Assembly make recommendations having regard to the 
right of the Member States and the Security Council, studying the General principles of 
cooperation for maintaining peace and security, including the principles governing the 
disarmament and the regulation of armaments, discussing any issues relating to the 
maintenance of international peace and security, with the exception of those which require 
action and as such should be referred to the Security Council; the international cooperation 
in the field of promoting political, economic, social, cultural, educational and public health, 
as well as contributing to the realization of human rights; encouraging the development of 
international law and its progressive codification. 

The Charter makes a net dividing between the General Assembly’s jurisdiction for 
international peace and security and the competence of the Security Council provides that: 
1. the primary responsibility for maintaining international peace and security rests with the 
Security Council; 2) The General Assembly cannot do recommendations in matters relating 
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to the maintenance of international peace and security, whether they are being examined by 
the Security Council and also will not make any recommendation with respect to any 
dispute or situation while the Security Council exerts their functions assigned to it by the 
Charter (article 12). 

The main functions of specific character are: a) the admission of new members and the 
application of sanctions (articles 4, 5, 6 and 19 of the Charter); b) the territories under 
trusteeship administration, except the strategic areas (art. 85); c) informing the situation in 
the territories under the trusteeship that does not govern themselves (art. 73); d) approval of 
the budget (article 17), the choice of members in other organs (art. 23, 61, 86, 97); f) 
authorizing the Economic and Social Council to conclude agreements with specialized 
institutions (article 63). In the past, Romania, like other countries, strove for improving The 
General Assembly activity, acquiring new competences and skills of the latter, as well as 
increasing the share of the United Nations’ system bodies and improving the method of 
adopting the resolutions of The General Assembly.  

 
4. The Security Council - functions and powers 
The Security Council is the most important and efficient organ of the UN, with the 

main permanent activity having as primary objective ensuring international peace and 
security. It is composed of two categories of members, namely the 5 permanent members 
appointed by the Charter of the UNITED NATIONS (China, France, the Russian 
Federation, as the successor of the former Soviet Union, United Kingdom and United 
States) and 10 non-permanent members, elected by the General Assembly of UN for 2 
years, based on two criteria: 1) the contribution of the States concerned in the maintenance 
of international peace and security and to the other objectives of the Organization; 2) a fair 
geographic distribution. Each Member State has one representative in the Council at the 
headquarters of the Organization and each Member of the Security Council has one vote. In 
the substantive issues, the decisions of Security Council have to be passed in the affirmative 
to 9 members, among which must be contained in the concurring votes of the permanent 
members1, while decisions on matters of procedure shall be taken with the affirmative vote 
of 9 members, regardless of the category to which they belong. All members of the 
UNITED NATIONS agree to accept and carry out the decisions of Security Council in 
accordance with the Charter of the United Nations (article 25 of the Charter). 

Under art. 24, the members of the United Nations confers to the Security Council, the 
primary responsibility for the maintenance of the international peace and security and 
recognize that in implementing its tasks and that it requires such liability, the Security 
Council is acting on their behalf. 

Therefore, based on these two articles, the Security Council is the only UN organ, 
which has the power to adopt decisions on UN members are obliged to apply them and it is 
the only organ which the Member States consider that it acts on their behalf when it 
performs certain duties. 

The main functions and powers of the Security Council: 
These functions and powers shall be grouped into two categories: 
1) in the field of the maintenance of international peace and security; 
2) relating to the functioning of the United Nations.  

                                                 
1 The opposition of one of its permanent members means “exercise of the right of veto” while refraining from a 

permanent voting member is not considered a veto and the absence of voter turnout is considered a veto. 
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In the field of the peaceful settlement of disputes between States, the Security Council 
shall examine any dispute, or any situation which may lead to friction among countries; can 
survey any dispute or situation which may give rise to a dispute between States; 
recommended procedures or methods of resolution, taking into account the nature of the 
dispute or to request the parties to recommend concrete solutions. In this area, the 
resolutions are adopted by the Security Council with recommendations value under Chapter 
VI of the Charter. 

In this context, for example, in 1947, the Security Council has recommended England 
and Albania to refer the dispute regarding the Straits of Corfu, to the International Court of 
Justice; in 1947, and offered good offices for the resolution of the dispute between the 
Netherlands and Indonesia; in 1976, the Security Council invited Turkey and Greece to 
submit to dispute C.I.J.; in 1988, the Security Council has met the good offices mission in 
Afghanistan; in 1990, the Security Council offered its good offices for the conflict between 
Iraq and Kuwait2; in 2000-2001, the Security Council recommended the negotiation in the 
dispute between Croatia and Yugoslavia concerning the Prevalka peninsula.3 Also in the 
field of the maintenance of international peace and security, the Security Council finds the 
existence of a threat against peace or act of aggression and shall make recommendations, or 
decide what measures will be taken in accordance with article 41 and 42, the chapter VII of 
the Charter. However, before making recommendations or taking measures, the Security 
Council invites the parties to comply with the provisional measures which they consider 
necessary; decide for coercive measures without the use of armed force against the 
aggressor State in distinguished, complete or partial interruption of economic relations and 
of rail, marine communications, air, postal, telegraphic, radio and other means of 
communication, as well as severing diplomatic relations.4 

The Security Council imposed economic sanctions or a military embargo against Iraq 
(by resolution 661 of 6 August 1990), Somalia (Rez. 733, 23 Jan 1992), Libya (Rez. 748, 
31 March 1992), former Yugoslavia (Rez. 457, 30 May 1992), followed by several 
resolutions against the ex-Yugoslavia in the period 1993-1999.5 

If the Security Council believes that measures of constraint in the article 41 of the 
Charter would be inadequate, he may undertake with naval air forces, land, or any action 
that counts, as necessary, measures of blockade, demonstrations and other operations of 
the naval air forces, land of the members of the United Nations. All members of the 
United Nations undertakes to make available to the Security Council forces, aid and 
privileges, including the right of passing needed for the maintenance of international 
peace and security. Such actions undertaken the multinational military force against Iraq 
in 1991, in response to the invasion of Kuwait by Iraq. The Security Council may have 
recourse to peacekeeping operations, such as, for example, to monitor compliance with 
the cessation of fire, armistices (as, for instance, between Israel and the neighbouring 
Arab States), border controls, to interpose UN force as a buffer between the hostile forces 
(see Cyprus, ex-Yugoslavia), maintaining legality and order in a State at the request of 

                                                 
2 B. Conforti, The Law and Practice of United Nations, The Hague, London and Boston: Kluwer Law International, 

2000, pp. 85-129. 
3 D. Popescu, „Sancţiunile în Dreptul Internaţional”, in vol. Integrarea europeană şi Dreptul românesc, Sesiunea 
ştiinţifică, 2006, p. 182. 

4 D. Popescu, F. Maxim, Drept internaţional public, vol. II, ed. Lumina Lex, Bucureşti, pp. 94-95. 
5 Ibidem, pp. 94-95. 
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the Government of the State concerned (Congo), temporary administration of a territory 
(e.g. West Iran, Namibia).6 

In the period 1948-2008, 63 operations were also established. In late 2008, on the 
European territory were being carried out two operations of the United Nations for 
peacekeeping operations: Interim Administration Mission in Kosovo and the Peacekeeping 
Force in Cyprus. 

 
5. Functions and powers for the proper functioning of the United Nations 
In this field, the Security Council: draw up plans aimed at establishing a system for the 

regulation of armaments, recommends the admission of new members in the United 
Nations and the conditions under which States can become a party to the ICJ State; officials 
of the UN Trusteeship; advises the General Assembly to the appointment of the Secretary-
General and pick along with the General Assembly, the C.I.J. members etc. 

Romania, until now, has been a non-permanent member four times in the Security 
Council: in 1962, 1976-1977, 1990-1991, and 2004-2005. Since the 1980s the issue number 
of the permanent members of the Security Council was taking into account, among other 
States, R.F. Germany, Japan, India, Venezuela, the context in which it was also advanced 
the idea of non-permanent members or the veto abolition right, setting out, inter alia, that if 
the number of the Member States was at the establishment of the United Nations, of 51, 
now the number has reached 193 members and as such in order to cope with the many 
problems faced it would require a broader Security Council. 

The Economic and Social Council is the principal organ of the United Nations, 
consisting of 54 members elected by the General Assembly for a period of 3 years, with the 
accomplishment of the tasks the United Nations in the economic, social and human rights 
of the initiation or development of studies and projects, ensuring the link between the 
United Nations and the specialized institutions with whom arrangements, receives reports 
on the economic issues. 

The Trusteeship Council was created for the completion of the United Nations in 
connection with guardianship, its work has been greatly reduced as a result of the 
decolonization process. 

The International Court of Justice (ICJ) is composed of 15 judges elected 
simultaneously, but separately, by the General Assembly and the Security Council for a 
period of 9 years. ICJ operates based on a Statute that is an integral part of the Charter of 
the United Nations. Ratione personae only judge disputes between UN Member States 
(subject to certain conditions and for members of the United Nations that accept its 
jurisdiction). The ICJ’s competence is: contentious and advisory. Ratione materiae, in the 
jurisdiction of the Court: all causes subject to the parties; all causes expressly provided for 
in the Charter or in the treaties in force. 

The Court may have a mandatory competence (article 36 (2) of the Statute), if they 
admit it in all legal disputes involving the interpretation of a treaty; any question of 
international law; the existence of any fact which, if established, would constitute a breach 
of an international obligation; the nature or extent of repair due to violation of an 
international obligation. 

                                                 
6 D. Popescu, A. Năstase, Drept internaţional public, Casa de editură şi presă, „ŞANSA” S.R.L., Bucureşti, 1997, p. 95; 

D. Popescu, Universalitatea ONU şi problemele globale, în „Revista de Drept Public”, 1995, no. 2, pp. 265-266. 
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The advisory jurisdiction of the Court consists in advisory opinions that the Court 
gives them the request: the General Assembly, the Security Council to the specialized 
institutions authorized by the UN. They do not have legal nature.7 

The Secretariat of the United Nations is the administrative and executive organ of 
the United Nations. The Secretary-General shall be elected for a period of 5 years by the 
General Assembly at the recommendation of the Security Council. The Secretary-General 
carries out administrative, executive, technical and financial functions. He may refer any 
issue to the Security Council which could endanger the international peace and security. As 
a rule, it meets a number of other activities, in particular had the peaceful resolution of the 
international disputes regarding good offices, mediation, discussions with the 
representatives of the Governments. 
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ONCE AGAIN, ABOUT THE PROSPECTIVE  

RESEARCH IN THE FIELD OF LAW 
 

Sofia POPESCU∗∗∗∗ 
 
 
Abstract. In her study the author aims to give an answer to the initial question of whether it 

would not be harmful to present the research approach in the field of law? It highlights from the start, 

as though it is about the study of the future, there are absolutely necessary the historical references 

and proceeds as such, since the 70’s and 80’s of the sec. XX sustains the idea of future study in the 

field of law as the autonomous status science and reject an exclusive version of the prognosis science. 

It appreciates that, exercising the predictive function should pursue both at the level of the general 

theory of law, as well as at the level of utilization of the juridical branch. There are highlighted the 

similarities and differences between the science of law and the study of the future, the need to 

increase the efficiency and the exactness to the first, increasing tendency towards society that 

demands it. The author appreciates that it becomes possible, as well as inevitable the deepening 

research and the operational aspects of major value to prospective methods, taking into account the 

particularities of the legal domain. It highlights that the prognosis can integrate and it is necessary to 

integrate into the process of drafting the law, and can contribute to avoid the predictable effects of 

unwanted effects that attract attention on the predictive function of the legal sciences like social 

sciences, over to promote interdisciplinary and multidisciplinary investigations.  It appreciates that 

the legislative programming constitutes an area that advertises the priority research prognosis, this 

must carry out not a permanent address, but, being a crucial condition of the success of reform, in the 

legislation of Romania after 1989. The author deals with the relationship between the legislative 

programming, legal certainty, predictability, legal stability, and the state rule of law. The final 

conclusion is the affirmative answer to the initial question of the author.  

Keywords: present research, the study of the future, law, science, predictive function. 

 
 
In this study, we are trying to propose an answer to the initial question „would not be 

harmful to abandon the research in prospective law?”, taking into account the wider context 
of the constant concerns, of the Legal Research Institute “Academician Andrei Rădulescu” 
of the Romanian Academy, concerning the continuity and discontinuity of the Law. 

Even if it is about the study of the future, we appreciate, as absolutely necessary, the 
historical references. 

We shall start by remembering that, in September 1972, Bucharest held, the III World 
Conference for research of the future which had adopted a Declaration in which the 
potential for innovation and creation, purporting to solve practical problems, designing their 
interdisciplinary, reporting especially from changing values, the predominant orientation of 
axiological, critical and evaluative approach were considered conditions that must be 
fulfilled by the future studies. 

In the 1970s began to manifest in Romania, certain prospective and interesting 
concerns on the part of the specialists: philosophers, sociologists, political scientists, 
economists and mathematicians, not eventually, on the part of Jurists. 

                                                 
∗ Professor Ph.D., Legal Research Institute “Acad. Andrei Rădulescu”, Bucharest, Romania. 
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It has been argued1 that, intertwining social sciences and mutual enrichment of the 
content of the prospective research and social and human issues, constitute elements which 
exerts a strong influence on the development of the guidelines and content of the scientific 
research in the social sciences as a whole. 

During the same period, it was underlined2 that, as in the context of other social 
sciences, the legal sciences prospective function to be evaluated in a systemic vision over 
their development for the subject, involving progressivity of assimilation by the object 
thread, there is a possibility of theoretical anticipation of the evolution of the object, so the 
item in the field in question. 

In the 80s, it was suggested, at Riga, the name “juridical prognostic” for science, 
developing training, aimed at the acquisition of plausible knowledge about the system of 
the future model, with the help of their verification, based on the experience of the past and 
the present, and the forecast the future3. 

The personal opinion4 was, at first, to assign the status of future research science, 
opinion that5, would have been required a commitment to science, to fit particular forecasts, 
double subordinated: on the one hand, against the prospective general directions, on the 
other hand, towards a specific science, from the category of those natural or social sciences. 

At the same time, in order to dismiss the existence of variant only of a “Science of 
prognosis”, we argued that the prognosis represents only one of the prospective approach 
phases. The prognosis follows projection, understood as a description of several possible 
alternatives, attainable and desirable, depending on the conditions possible, achievable and 
desirable of development, regarding the possible conditions given or created, as well as the goals 
and objectives of well-formulated and prior planning-understood as description of actions so 
that, with the resources and the means specified, shall be administered a specific prognosis. 

In order to admit that it would be the exclusive science of prognosis; it would have 
meant to unfairly derogate from the subject of the integral study of the future, in favour of 
issues, related to a single phase of prospective thinking, which is no more than equal 
importance with other phases namely: projecting and planning. 

The prospective potential of the legal science have been explained6, through the very 
specifics of the subject - the law – the context in which it was revealed that this, as an 
information system, of communication tool - it is the legal knowledge, prognostic its role in 
the future development of various social systems, according to the judiciary. 

It was highlighted, as essential element of informational quality of law, its prospective 
contents.  

Referring to the preparation by the generation of today has the duty of society to come, that 
it might be a factor for progress, civilization and human culture, the late Professor Octavian 

                                                 
1 Roman Moldovan, La prospective sociale et les méthodes de la planification économique, in vol. „Recherches sur la 

philosophie des sciences, Editura Academiei, 1971, pp. 642, 647, 653. 
2 Angela Botez, Viziuni contemporane asupra dezvoltării, in vol. „Concepţii asupra dezvoltării ştiinţei”, Editura politică, 

Bucureşti, 1978, p. 394. 
3 I. I. Strautmanis, Progresul tehnico-ştiinţific şi prognozarea legislaţiei privind mediul (în limba rusă), Editura Znatne, 

1983, p. 8. 
4 Sofia Popescu, Cercetarea prospectivă în domeniul dreptului(I). Ştiinţele juridice şi studiul viitorului, în Studii şi 

cercetări juridice; No.1/1988, pp. 12-13. 
5 I. V. Bestujev-Lada, Introducere în analiza sistemică a prognozei sociale, caracterizată ca o categorie (în limba rusă), 

comunicare la cea de a III-a Conferinţă mondială de cercetare a viitorului; Bucureşti, 1972, in „Prospectivă”, No. 
12/1972 CIDSPP, pp. 12, 47. 

6 D. Dokov, Dreptul şi problemele informaticii şi ale conducerii, comunicare (în limba rusă), vol. „Dreptul şi problemele 
informaticii şi ale conducerii. Materialele celui de al II-lea Simpozion cu aceeaşi temă, Editura Academiei Bulgare de 
Ştiinţe, 1981, pp. 22, 27-28. 
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Ionescu7 appreciated as essential, in avoiding negative consequences for the individual and 
society, - the provision of guidelines ideas that will dominate the thinking of the future. 

To the relevant question: “what would be the optimal area of coverage, with regard to 
the exercise of legal sciences of predictive function?” you can answer that, we believe, it 
should exert to the discipline of synthesis that is The General Theory of Law, aimed at 
designing legal phenomena as a whole and the elaboration of the General prognosis, as well 
as at the level of the Legal Sciences Branch, addressing evolution perspectives of 
institutions specific to each branch, the development of specialized prognosis, depending on 
the subject matter of each branches of law. To The General Theory of Law would return, 
not only to bring together the sectorial prognosis, but their fundamental synthesis and 
elaboration of the law. 

In examining the relationship between juridical sciences and the study of the future is 
asked to be included the comparison between them. What draws attention, first of all is the 
presence of two major similarities. Without being a normative science, itself as that of the 
law, the study of the future constitute with certainty, a research about human activity rules, 
able to accomplish goals and objectives; we add the fact that future study has however, as 
the legal sciences, a practical nature, although not immediately as these sciences, whereas, 
in addition to drafting the screenplay and the elaboration of possible models for the 
development of possible, achievable and desirable future, depending on certain options and 
creating the effective future8. 

Assessing that9, “in the context of the preference for the normative research, in studying 
the future, becomes explicable the opinion according to which the legal science and the 
political theory would be the most knowledgeable and, at the same time obliged to refocus 
and restructure, depending on the future issues, and more springs in future projects than in the 
past, and intermediate forms and ways of the future approach, of the next and the successive 
stages, representing the most compelling research objectives of the two sciences. 

In 1982, it was provided10 that the long term development of the legal sciences, will 
form part of the wider context of the affirmation of social sciences, enhancing their 
epistemological status, as the introduction of formalization, of enhancing their efficiency 
and harshness. 

At the same time, like all other sciences, the legal sciences will have to liquidate, in 
the field of what is proper, some gaps existing at the international level, in terms of 
progress in scientific research. There were considered as predictable and desirable, 
including: the increase in legal scientific creation, improving the system of selecting and 
promoting professional and widening the participation of those who will carry out the 
scientific research in the sphere of law. At the same time, there is a warning that the 
company will increase the requirements towards the legal sciences, in the direction of 
recording more prompt and accurate the social orders and their satisfaction. 

                                                 
7 O. Ionescu, Iaşi, L’avenir de la société et le droit privé, Archiv fűr Rechts und Sozialphilosophie; „Law and Future 

Society” Nr.11/1979, a selective volum of Congresul Internaţional de Filosofia Dreptului şi Filozofie Socială, Sidney şi 
Canberra, 1977, pp. 61-62. 

8 About these features, P. Apostol, Viitorul, Bucureşti, Editura ştiinţifică şi enciclopedică, 1977, pp. 63-65. 
9 V. Isac, Viitorul omenirii şi conştiinţa contemporană, 1977, p. 315. 
10 N. N. Constantinescu, Problemele globale ale omenirii în lumina conceptului de dezvoltare economică, în vol. 

„Probleme globale ale viitorului omenirii”, Bucureşti, Editura Politică, 1982, p. 172. 
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There was11, in connection with the priority requirement of a systemic interdisciplinary 
synthesis that the legal science, like the political science, conferred on the most difficult 
tasks in the direction of efforts to resolve the global issues with which it will be confronted 
the mankind and the settlement of which depends the future of its problems as, for instance, 
ensuring the peace, the establishment of a new international economic order. It was 
specified that these problems manifest themselves in the form of contradictions, unbalance 
or functional disturbances that occur in certain spheres and refer to relationships between 
humans and society, relations within society and between the main social communities of 
humanity and, to resolve them, serious progress is needed in the field of social sciences.  

During the same period, in the 80s was concluded that, at the stage of evolution in which 
the science of law is located, had become untenable the absence of concerns about prospective 
methods, of the overall problem of legal methodology, becoming, in the same manner possible 
and necessary deepening of research aspects of implementation and operational value of 
prospective methods, taking into account the particularities of the legal domain12. 

Looking for response, as correct as possible, whether it is unlikely a maximum near 
the forecast research, a research with a pregnant active character, we had in mind13 that, the 
Law, with changes in the social relations, regulating them to the level of development that 
lie within a certain period of time, they concurrently designed their action over the future, 
having the ability to facilitate the future developments, laid down and this wilful side of the 
returning role, indicating its creative function. 

By prescribing a typical behaviour in the context of the relationship types, the law is 
related to the modelling, as a result of the identification of the essential elements, in view of 
the dynamics of phenomena and social relations. The law enforcement itself is a general 
model of confrontational conduct, built for the future orientation of social relations, with a 
concrete, present reality. 

Regarding the prospects of major sides of the way of life and the human condition, the 
sides of which self-determination under a scientific forecast is particularly complex and 
involves overcoming great difficulties, studying and guiding the creation of the future states 
in the field of law, becomes the main conditions for the exercise of its functions of success. 

Of the terms used in the research of the future, “the prognosis” has been considered14 
something that you can assign to the law, with a maximum of reliability and consistence 
towards its specifics thereof, as a social phenomenon. The concept of “prognosis” was 
stressed, in this context, and covers, the best, the space of the systemic future, but it 
involves some prior research results foresight. Unlike the prospective research, the forecast 
includes the manifest elements. It is the result of a dialogue between the centre which 
carries out of the prospective research and a decision centre. 

The wilful element intervenes in prioritizing the possible variants depending on certain 
utilities and desirability, in the orientation decision factor, which makes from elaborating 
the prognosis an element that devising integration - and it is necessary to integrate - into the 
process of drafting the law. 

Among the important requirements of the creative activity of law, remarkable and 
regretted Anita M. Naschitz mentioned and analysed on the knowledge of the foreseeable 

                                                 
11 V. Roman, Rolul ştiinţei în rezolvarea problemelor globale, vol. „Probleme globale ale viitorului omenirii”, Bucureşti, 

Editura politică, 1982, pp. 352, 355, 358, 374, 380, 390. 
12 Sofia Popescu, Cercetarea prospectivă în domeniul dreptului (I) in Studii şi cercetări juridice, No.1/1988, pp.11-20. 
13 Sofia Popescu, Dreptul şi prognoza socială, in Studii şi cercetări juridice Nr. 2/1974, pp. 215-216, 250. 
14 Mihai Botez, Paul Dimitriu, Viziunea sistemică în cercetarea viitorului, Revista de filozofie Nr.8/1972, p. 996. 
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effects of the proposed solutions and counteract some side effects which do not qualify for 
purposes of the legislative policy, and concerns not only a requirement for the present 
situation, but also for future trends, for the effects of the proposed regulation. In this 
context, we consider, as the manifestation of the creative activities of law, studying, with 
anticipation, when recognizing a legislative solution, the various social processes that will 
involve both the immediate effects, and those remote, both of the primary and secondary, 
both those whose production wants to support, as well as those whose production wants to 
prevent or to counteract15. 

Through the knowledge of the nature for the behaviour of the members of the society 
and by communicating the assumptions concerning the changes that will take place in the 
plan, the prospective research in the field can influence the legal collective and individual 
behaviour, either for its purpose or the contrary to its projected, may have certain 
implications, on the rule of law, and can contribute substantially to avoid the predictable 
undesirable effects. 

A number of interesting questions were phrased in specialized prospective literature, 
interesting the legal domain.  

For example, starting from the premise that in any future study exists on the one hand, 
some elements of knowledge, and on the other hand, some elements of conception, of 
imaginary, which should be the proportion between these categories in the field?16 

Another natural question arose in connection with the limited character of forecast 
certainty, namely: How can be related to partially uncertain future structure, with strict 
requirement of legal rules, with their unconditional application? In the same context it was 
added that, given that any social prognosis has inevitably a probabilistic nature, which 
should be the degree of probability of the legal forecast, within the limits of which, could 
not get an incompatibility between this uncertainty, forecasts and firmness of the legislative 
decisions, which they must do, given that the merits of accuracy for the used prognosis in 
preparing the adoption of the legal regulation depend on the efficiency and the legal 
stability and the certainty?17 

The authors of the prognosis course published by the Prospective Research Laboratory 
of the University of Bucharest18, concerned about the extent to which, having regard to the 
prognosis, with a partly uncertain character, involving a random element is compatible with 
the legal regulation of economic planning, with the specifics of the laws of the five-year and 
annual plans - existing during the reminded course appeared, - have tried to propose some 
nuanced solutions, opting for a positive response to certain areas and under certain conditions. 

In terms of legal sciences, social sciences, as were supported the need to develop 
predictive function; in general, the of the latter, the removal of the provisions between the 
descriptive and explanatory function, on the one hand and the predictive, on the other hand, 
the need to establish a balance between them, ensuring the necessary conditions for the 
exercise of influence of each of them on the other, all these requirements are essential 
prerequisites for representing the maturing of legal sciences. 

                                                 
15 Anita M. Naschitz, Teorie şi tehnică în procesul de creare a dreptului¸ Editura Academiei, 1969, pp.166-168. 
16 Emil Mihuleac, Note despre studiul previziunii, ca element al cunoaşterii, în Revista de filozofie Nr.11/1971. 
17 Ion Tudosescu, Structura acţiunii sociale. Momentul previzional al acţiunii, in Culegerea de studii „Ştiinţa conducerii 

societăţii”, pp. 54-55. 
18 Dr. Mihai Botez, G. I. Diaconescu, Dr. Paul Dimitriu, Marin Drăghici, Ion Ladea, Titus Triboi, Mircea Sileţchi, Curs de 

prognoză, Bucureşti, CIDSP, pp. 50-51. 
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The prognosis was reckoned as a field19 what provides multidisciplinary and 
interdisciplinary investigation. 

A major conclusion to which we have reached as a result of research carried out, was 
that the legislative activity constitutes an area that claims, as a priority, forecast 
investigations, highlighting that emphasizing the prescriptive character – a manifest trait of 
the evolution – of the research for the future - and the location, on the way, on a central 
place, of the normative prognosis, i.e. the prognosis was that which, starting from a date 
desired phenomenon, in the future, guiding concrete trends determined in the sense of some 
predetermined directions make it necessary to reconsider the most representative of the 
forecasts of this kind, which are the legislative ones20 . 

It was noted that the legislative prognosis, should formulate - in consideration of the 
dynamics of social relations, increasing their complexity, the dynamics of the relationship 
between man and the environment, the possibilities for influencing the future of social 
relations through their legal regulation, limits the possibilities of influencing, in this way 
and to steer the option for action within those limits. 

In the final phase of the prospective research conducted in the legal Research Institute 
of the Romanian Academy and often in conjunction with the Legislative Council, the focus 
was on the issue of the possible directions of the evolution of Romanian Law, in 
anticipation of the first decades of the third millennium, both general ones and those 
relating to the branches of law.21 

We should note that, at the end of 1987, was held in the Institute of legal research a 
debate on the topic: “The Prospective Research in the Field of Law”, which was released a 
questionnaire concerning the possible directions of development of branches of law: 
constitutional, administrative, civil, agrarian, family, international and international trade. 
The questionnaire was titled: “What directions do you see, in the future, in the branch of 
law that you are specialized on?” The answers given by the researchers formed the basis of 
the preparation for the second part of the study III, of the series of studies, the devoted 
Institute’s magazine, to the prospective research. 

Conducting research of legal methodology, for the preparation of law activity, after 
1989, in a study published in 199922 we have paid special attention to legal prospective, 
although at that time the idea that the future study could represent a secondary science of 
law was not accredited. 

We argued that it needed to step up the application function of the legal science is 
required to be associated with stepping up the prognosis of its function. 

We also considered that, the prospective research development represent one of the 
main conditions of equality, in the course of carrying out in countries of Central and 
Eastern Europe. We propose the reflection upon a prior issues namely: whether, switching 
to a democratic and open society, and to a market economy which excludes authoritarian, 
rigid planning, would require giving up the legislative programming and, on the way, to the 
prospective methods in order improve it. 

We consider that where necessity and possibility are rejected, on the long-term 
programming of developing the legislation, it should be permitted the use of prospective 

                                                 
19 On these aspects, Sofia Popescu, Dreptul şi prognoza socială, în Studii şi cercetări juridice Nr.2/1974, pp. 254-255. 
20 Sofia Popescu, op.cit., p. 256. 
21 Sofia Popescu, Cercetarea prospectivă în domeniul dreptului (III), în Studii şi cercetări juridice Nr.4/1988. 
22 Sofia Popescu, Cercetări de metodologie juridică în sprijinul activităţii de elaborare a dreptului, în Studii de drept 

românesc, nr.1-2/1999, pp. 19-26. 
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research methods in support of the current legislative activity and, in the short term, taking 
into account the fact that, unlike other modes of formation of law, legislating is a deliberate 
action, conscious of bodies with regulatory powers and as such likely to use, programming, 
drawn up on the basis of prognosis. 

We considered that the radical change in Romania, inaugurated by the events of 
December 1989, claims - just in order to strengthen its research and the completion of 
thorough – related application of the prospective methods, consistent with the 
particularities of the judiciary, their scope of applicability and their operational value 
in this sector, particularly important, of social life. We underline that, the kind of 
research under consideration should not be circumstantial, and worthy of permanent 
interest. They can provide substantial aid that cannot be downplayed in the 
performance of the functions of the theoretical and applied sciences. As the economists 
in the sphere of economics, the jurists can, within the law, study and steer the future 
states, to develop forecasts, even if there is no further legal claims of legal science of 
sociology, but also the discovery of the scientific laws of development of law, laws that 
serve to the increase of the workforce in anticipation of legal science and the scientific 
basis of the legislative decision. 

Concerning the criterion for assessing the validity of prospective methods, one can 
appreciate that it can no longer lay in their application results, compliance with reality 
because reality does not exist yet, but the volume and the substance of the information they 
may provide and, to the extent that, they are fit, to facilitate the achievement of the future 
objectives. The vast majority of prospective methods we found that are usable in the 
legislative development of programming direction for making legislative decisions, of the 
adoption of new regulatory acts on the basis of prognosis relating to the social effects, to 
the interpretation they would be given by the courts. 

The conclusion we reached was that it was essential to elaborating the legal prognoses 
that include, in addition to the prospective research the results and the decision of the 
decision element. In post totalitarian conditions, this element cannot degenerate into 
voluntarism. The predictability and the ability to plan can be considered decisive 
prerequisites, not only of individual autonomy, as a major aim of the rule of law, but also of 
the autonomy of the law as the regulatory system, and why not the legislative stability that 
depends on the legal certainty? 

Ad hoc legislative decisions, the exercise of precipitated, unscientific, violent of the 
normative attributions by the public authorities, do not ensure safe conditions for individual 
life planning, with the ability to predict how it will behave the State, in the future, first, as 
the legislator. 

There is a much lower risk, as the business of legal regulations becomes unpredictable 
and so harmful for the individual in decision-making that affects their lives, when this 
activity is based on the scientific knowledge of the potential and desirable future of law. 

To the extent that, there are possibilities of professional warning - coming not only on 
the part of prospective social research - a legislative decision makers will no longer find 
themselves unprepared in the face of change, will no longer be surprised by them, and what 
is more important for those governed, will no longer be able to claim exemption from 
liability under unpredictable. 
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By taking into account the prospective alerts we could avoid legislative instability, the 
frequent comeback on the decision, too frequent additions and amendments to the law, 
likely to be jeopardized by the certainty that the individual has been so far lacking in the 
period of the totalitarian regime. 

Main conclusion: of course giving up the researching prospective in the law field 
would be particularly damaging. 
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ON THE ORIGIN OF THE GOVERNMENT EXERCISE 

AND ITS LEGITIMACY IN THE MODERN AGE.  
APPROACHING TO THE THOUGHT OF THE ENLIGHTENED 

 
Rafael Sanchez DOMINGO∗∗∗∗ 

 
 

Abstract. The Enlightenment in Spain had great representatives, among which Benito J. Feijoo, 

leader of the essayistic movement, who raised deep political and legal ideas about the repressive 

criminal law and criminal law system. But we must not forget that the common form of government in 

the medieval Christian kingdoms in Western Europe was the monarchy and that the king was the 

creator of the law, so the meeting of medieval and contemporary ideas about the origin of the right 

will be inevitable in the 18th century. 

Keywords: Government, monarchy, legitimacy, Right, Enlightenment. 
 
 
1. Introduction 
 
To focus on the meaning of this reflection, it is necessary to centre biographically one 

of the most representative philosophers of the 18th century. Benito Jerónimo Feijoo was 
born in Orense (Galicia, Spain) in 1676. He entered the Benedictine Order at fourteen, and 
being oriented to the study, he reached the highest level as a "general teacher". He is 
considered the most illustrious son of the Monastery of Samos (Lugo) "glory and honor of 
the encyclopedic knowledge of our country"1. He taught in the Colleges of Leon and 
Salamanca and was professor of Theology at the University of Oviedo, where he lived from 
1709 until his death in 1764. 

He is recognized as the driving force of the essay genre in Spanish literature and he 
inaugurated along with Mayans the postulates of the "First Spanish Enlightenment", during 
the reign of Ferdinand VI. He cared for the instruction of others, becoming the most 
prominent philosopher of the 18th century in Spain and as a faithful attached to the scholastic, 
he followed the critical method. His reference works are Teatro Crítico Universal, published 
between 1726 and 1739, and Cartas eruditas y curiosas, consisting of 166 essays published 
between 1742 and 1760. The issues of his writings are varied and he claimed they were 
"chaired by the vigorous patriotic eagerness to destroy all superstition". Because of that, he 
had the impetus to end with the "common mistakes", as stated: “Error means nothing more 
than an opinion that I have false, regardless of whether it is or not probably... though I only try 
to propose the truth, it is possible that in some cases I am not able to know it "2. He called 
himself a "free citizen of the republic of letters." He is philosophically attached to the 
Empiricism of Francis Bacon and his Novum Organum (1620) calling himself sometimes a 
"skeptical mitigated" and applying the safeguards of Bacon against the deceptions that hinder 
the correct interpretation of the experience, "he lived a crucial moment of the European 
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1 Pedro de la Portilla, El Monasterio de Samos, León 1993, p. 30. 
2 B. Jerónimo Feijóo, Teatro crítico universal, “Prólogo”, vol.. I, Pamplona 1785. 
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culture, trying to reconcile religious feeling and rational thought.3" In matters of Aesthetics he 
was "uniquely modern" and he was ahead of its time regarding positions he defended, as 
Romanticism, although he also attacked the superstitions that went against reason, empirical 
experience and rigorous and documented observation. Because of that, Feijoo believed that a 
good historian had to know how to write with good style, as it helped to spread the History, 
although it was not an essential attribute to History itself4. Therefore, the illustrious 
Benedictine said that "the good historian will also be faithful to the historical truth, often as 
impenetrable as the philosophical one"5. We must remember that he lived in a society "in 
which most of Theological Schools rarely accepted the idea of mutability in the doctrinal 
categories they used"6. 

He claimed that the true historian always had knowledge beyond the simple 
historiography7. It was in the 18th century, embraced by the spirit of the Enlightenment, 
when outstanding institutions were founded, such as the Royal Academy. It is in this 
context that the work of Feijoo appeared, "who along with Jovellanos and Cadalso 
discussed on that difficult genre called essay.

8
" 

To better understand the content of some of his works, as La balanza de Astrea, Teatro 

Crítico Universal o Cartas eruditas o curiosas, it is necessary to focus on some features of 
the monarchy, because when the author describes the king Felipe V as "magnanimous and 
gracious" -being these properties or virtues claimed to the royals9 along with the legitimacy 
to punish, torture or forgive- we must consider that the illustrious writer, as a son of his 
time, could not ignore the historical conditions that had profiled the monarchy. 

The legitimacy of kings through the anointing and the medieval oath will find its 
justification in the Modern Age, and that is why we insist on political and theological reasons 
that led to justify the supremacy of the monarchy and its authority to promulgate laws. 

 
 
2. Sacred Royalty: anointment, loyalty oath and basis of justice 
 
The most common form of government in the medieval Christian kingdoms in 

Western Europe was the monarchy, not only for having rooted the monarchical rule in the 
Roman world and the Germanic popular communities, but also because of the theoretical 
bases with a humanist origin given by the medieval doctrine of society, which had its 
starting point in the work of St. Augustine and its culmination in the political 
aristotelianism of St. Thomas of Aquino10. "The conviction of the superiority of the 
monarchical form of government was not yet the subject of discussion in the early Middle 
Ages. Germanic sense of the state and the ecclesiastical conception of the world allied to 

                                                 
3 Luis Rodríguez Ennes, “El pensamiento jurídico del Padre Feijóo”, en Glossae. European Journal of Legal History 12 

(2015), p. 728. 
4 José Manuel Rodríguez Pardo, Benito Jerónimo Feijóo, Reflexiones sobre la Historia (Del Teatro Crítico Universal). 

Madrid: Fondo de Cultura Económica 2014. ed. introducción y notas de Francisco Fuster, en Historiografías, 7 
(2014), p. 143. 

5 Ibidem. 
6 Jaime Contreras Contreras, “Historia y Teología: problemas de cultura religiosa”, en Estudios en Homenaje al 

profesor Teófanes Egido (Coords. M. García Fernández y Mª de los A. Solaber Seco), t. I, Valladolid 2004, p. 202. 
7 Ibidem, p. 144. 
8 Martín Mondragón-Arriaga, “Argumentación y razón en algunas de las cartas eruditas de Feijoo”, en La Colmena, 84 

(2014), p. 24. 
9 Ricardo García López, La Balanza de Astrea. Reflexiones sobre la justicia, San Luis Potosí, 2002, p. 35. 
10 L., García de Valdeavellano, Curso de Historia de las Instituciones españolas, Biblioteca de la Revista de Occidente, 

Madrid 1968, p. 423. 
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present the Monarchy as a need wanted by God”11. Before the concept of political theory of 
the state was formed in the 13th century, there was awareness of the monarchical principle, 
although the custom monarchical invaded Western political life and although the Germans 
appeared in History without a monarchy12. 

The royal consecration launched a message of political significance, because the 
intimate union of ecclesiastical affairs and state public law made difficult to avoid 
influences of public law. So, it was the legal policy meaning of the royal anointing that 
truly mattered to kings "at least as much as the sacramental outpouring of supernatural 
virtues"13. Also, the benefit of the person who was anointed coincided with the benefit of 
princes of the Church, who should certify the anointing adding a legal value to the royal 
act. This whole of interests resulted in the 9th century a political theory of the anointing, 
which involved the act of consecration as a ritual that ensured the possession of the throne, 
and this enabled the consolidation of the theory of " perfect throne”, so that the illegitimacy 
of some monarchs benefited the incipient signs of royal consecration. At the same time, 
these causes prompted the gradual increase of ecclesiastical marks in the rituals of 
enthroning since the 9th century14. 

The anointing attracted two acts of investiture: the crowning and the elevation to 
throne, and this made that the monarchical and Episcopal interests were accumulated, since 
the capacity of the Church for consecrating projected into another kind of benefit. It was 
not easy to find a king to reign without being previously anointed, "the royal anointing was 
part of the ascension to the throne; the king could date its government from the coronation 
date rather than from the election date, as if only the coronation instituted the authority with 
full force”15, what follows that the authority was a result of the action of various factors of 
choice, inheritance and consecration. 

The exaltation of the royal authority "by divine grace" began in Visigoth period16 and 
led to a new conception of the monarchy which strengthened the religious element and the 
sacred character of the institution. From the 12th century, the Etymologies of St. Isidore of 
Seville17 began to lose strength in incorporating the old proverb that Horace had collected 
in his Epistles "you will be King if you do right". The relationship between Monarchy and 
Religion began to be understood from different perspectives. Humanity is still conceived as 

                                                 
11 F. Kern, Derechos del rey y derechos del pueblo. Traducción y estudio preliminar por A. López Amo, Madrid 1955, 

p. 36. 
12 F. Kern, Derechos del rey..., p. 36. Tácito describe las deidades y elección del rey entre los germanos: “Los germanos 

celebran en versos antiguos un dios llamado Tuison, nacido de la tierra, y su hijo, Manno; de los cuales dicen, tiene 
principio la nación... Eligen sus Reyes por nobleza, pero sus Capitanes por el valor...”, en D.R. DOMINGO DE Morató, 
Estudios de ampliación de la Historia de los Códigos Españoles, Valladolid 1871, pp. 17-19. 

13 Ibidem. 
14 “El carácter “quasi indelebilis” que debía comunicar al rey la unción eclesiástica, se extendía al campo del derecho 

público”. Ibidem, pp. 89-90. 
15 Ibidem, p. 93. 
16 En el canon 9 del Concilio XIV de Toledo y en las obras de San Isidoro ya se afirmaba que el poder real es de 

origen divino y que los Reyes eran los vicarios de Dios. Cit. Concilios visigóticos e hispano-romanos, Barcelona-
Madrid, 1963; Jh.Sáenz de Aguirre, OSB, Collectio Máxima Conciliorum Omnium Hispaniae et Novi Orbis 
epistolarumque Decretalium necnon pluvium monumentorum vetrerum spectantium, Romae 1693-1694, in f. 4 vols.; 
J. Orlandis, “Abades y concilios en la Hispania visigoda”, en Los visigodos. Historia y civilización. Antigüedad y 
cristianismo, Murcia (III), 1986, pp. 221-233. En el Concilio XV de Toledo (a. 688) se regula el juramento de los fieles 
y de los súbditos. García Gallo, A., Antología de fuentes del Antiguo Derecho. Manual de Historia del Derecho 
Español, t. II, pp. 413-416. 

17 San Isidoro de Sevilla, Libri Sententiarum 3, 49 (Ivo, Decretum 16,40); Libri Sententiarum 3,50 (Burchardo, 
Decretum 15,40-41 e Ivo, Decretum 16, 41-42); Libri Sententiarum 3, 51 (Burchardo, Decretum 15, 42-43, Ivo, 
Decretum 16, 43 y Decreto de Graciano, I, d. 9, c. 2), en Alfonso García Gallo, Manual de Historia del Derecho 
español..., pp. 421-424. 
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a universal kingdom ruled by God Himself and subjected to a single government, from 
which the earthly governments were emanation and representation. Therefore, the 
monarchy is still seen as a must and superior form of government, which finds its model in 
the unity of the divine government18. Nevertheless, at the same time that the concept of a 
dealing monarchy was defended, the gradual reception of Roman law was opening step to 
the full authority of the Prince19, and a tendency to consider King as an absolute authority is 
observed in the Hispanic kingdoms since the middle of the 14th century. 

When the expression "king by the grace of God” was accepted, it avoid accepting the 
sovereign as a member of the state. So, the individual did not have right to object against 
the king, because he was invested with divine attributes and was not responsible before any 
earthly authority, which reduced the formality of royal oath in favor of the anointing, the 
crowning and the delivery of the royal attributes (sword, balloon, banner, wand, scepter, 
etc..)20. So, the theory of the divine origin of the King and the hereditary nature of the 
monarchy contributed to the loss of significance of the royal oath, as the oath was no longer 
in the royal ceremony from the 14th century. The sovereign was king "by divine grace" even 
without having sworn to keep laws, customs and privileges of the kingdom21. Although this 
oath was understood more as a formality than as a constituent element of the assumption of 
legitimacy of royal authority, they continued to practice the formalities of calling the Courts 
and making the oath, as the princes, despite the root of hereditary succession, did not feel 
safe on the throne22. It is worth reflecting on the level of conceptualization of the various 
political models used, because it speaks of kingdoms, monarchies and empires, without 
using the term state

23. 
In the Modern Age, the monarchy used the criminal law as an instrument for imposing 

its authority, while as protective machine of the social establishment24. However, because 
the law and the criminal justice of the king were ineffective, there were two exceptions that 
hindered the exercise of the royal ius puniendi: the forgiveness of the offended party and 
the private revenge25. But the kings who claim to revile or dishonor their vassals don’t 
deserve that title, since "the job of king involves turning their subjects into blessed and not 
timid and vile people”26. 

When the revolutionary movements arose in France, the legal system in Spain was still 
plenty of old post-medieval schemes and will be hard to fit the categories of property to the 
new economic dimension27, because we must not forget that since the 13th century until the 

                                                 
18 Luis García de Valdavellano, Curso de historia..., p. 423. 
19 Ibidem, p. 426. 
20 J.. Alvarado Planas, “La Corona como símbolo”, en Estudios sobre la Monarquía. Coords. Torres del Moral, A., y 

Gómez Sánchez, Y., Uned, Madrid 1997, p. 93; Vid. Blancas, J. de Coronación de los serenísimos reyes de Aragón, 
Zaragoza 1641. 

21 González Hernández, E., “Juramento…,”, p. 204. 
22 Francisco Martínez Marina, Teoría de las Cortes o grandes Juntas Nacionales de los Reinos de León y Castilla. 

Monumentos de su constitución política y de la soberanía del Pueblo, t. II, Madrid 1979, p. 506. 
23 Sobre esta cuestión reflexiona José Luis Bermejo Cabrero, De Roma antigua a los inicios del constitucionalismo. 

Universidad Complutense de Madrid, Madrid 2014, p. 160. En especial el cap. 3.1. “Los cambios en la imagen del 
optimus princeps: el príncipe perfecto, pp. 159-184. 

24 Francisco Tomás y Valiente, El Derecho penal de la monarquía absoluta (siglos XVI, XVII y XVIII), Madrid 1992, 
p. 23. 

25 Francisco Tomás y Valiente, El Derecho penal…, pp. 46-47. 
26 Fray Luis de León, Los nombres de Cristo, Madrid 1945, Lib. II, cap. Rey de Dios, p. 68; Miguel de Lardizábal, 

Discurso sobre las penas contrahído á las leyes criminales de España para facilitar su reforma, Madrid 1782, pp. 
225 y ss. Cit. Francisco Tomás y Valiente, El Derecho penal…, pp. 395. 

27 Lucca Mannori y Bernardo Sordi, “Justica y administración”, en El Estado moderno en Europa. Instituciones y 
Derecho, ed. Trotta, Madrid 2004, p. 128. 
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late 18th century "the dominant representation of public authority found its own elemental 
paradigm in the act of judging"28. So, we must not lose the historical horizon of the 
iusphilosophicae publications of the 16th and 17th centuries "persuaded to exalt the freedom 
of princes to dispose, which finds its meaning against a common sense still fully embedded 
by ontologism and medieval values”29, which suggests us some idea of how the prince used 
the Right to impose a idea of Justice that protected their properties and interests (quod 

pricipi placuit legis habet vigorem). 
 
 
3. Political and legal ideas in P. Feijoo 
 
Allegations of the Spanish Enlightenment authors did not focus much on the issue of 

backwardness of the country, but on the causes of the delay. The common denominator of 
all of them was the statements of Jovellanos: "the general spirit of the Enlightenment that 
sought happiness through the development of useful sciences that would bring abundance 
and prosperity"30.  

We must bear in mind the social context in which the ideas of the 18th Enlightenment 
were born and that marked a new direction with respect to punitive law, on the basis that it 
should be legal31. For instance, Lardizabal considered that punishment repaired the social 
damage caused by the criminal "and protected the security of citizens for the future, as it 
had a general exemplary effect.32" However, the reeducation of the convict was still a long 
term desire and the Monarchy, as Professor Tomas y Valiente says, did almost nothing with 
these new ideas, since the political goal was repressive33, and so stated another author: "the 
execution of justice breeds fear, and fear restrains evil thoughts and evil deeds"34. But the 
18th century Spanish criminal law "was in a state of chaos35" and the need to amend 
criminal laws was stated among the groups related to legal matters. This situation of the 
punitive system did not sympathized with the cultural development of that moment, so a 
group of enlightened philosophers such as the Benedictine P. Sarmiento had to react: "their 
opinions mightily contributed to the necessary reform of criminal law in many countries"36. 

Our author wrote Cartas eruditas y curiosas, where includes extensive articles, 162 
dissertations, exposing in a reasoned, simple and neat language and with clear ideas the 
result of his reflections, in the present case, about law and political thought. The main 
features of Cartas eruditas y curiosas lie in their critical tendencies and the fondness of the 
author for the experimental method and the natural sciences. Using a kind of typical 
literature of the Enlightenment, the epistolary genre, "this work invents a way to be more 

                                                 
28 Lucca Mannori y Bernardo SORDI, “Justica y administración...”, p. 68, 
29 Ibidem, p. 68. 
30 Gaspar M. de Jovellanos, Elogio de Carlos III, Madrid 1988. Cit. Baudilio Barreiro Mallón, “Estudiantes y curas de la Diócesis 

de Santiago durante el siglo XVIII”, en Estudios en Homenaje al profesor Teófanes Egido, t. I, p. 103. 
31 Francisco Tomás y Valiente, El Derecho penal…, p. 354. Vid. Gaspar M. de Jovellanos, El delincuente honrado, 

BAE, XLVII, Madrid 1858. 
32 Francisco Tomás y Valiente, El Derecho penal…, p. 354. 
33 Ibidem, p. 355. 
34 Jerónimo Castillo de Bovadilla, Política para Corregidores y señores de vasallos, t. I. lib. II, cap. XIII Ameres 1750, p. 

374. Cit. Francisco Tomás y Valiente, El Derecho penal…, p. 354. 
35 Herr, España y la Revolución del siglo XVIII, Madrid 1975, p. 51. Cit. Luis Rodriguez Ennes y Pilar Allegue Aguete, 

“Reflexiones sobre algunas ideas punitivas del P. Sarmiento”, en Anuario de Derecho Penal y Ciencias Penales, t. 
45, (1992), p. 861. 

36 Luis Rodriguez Ennes y Pilar Allegue Aguete, “Reflexiones sobre algunas ideas punitivas del P. 
Sarmiento”…, p. 864. 
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modern and conversational in order to engage the reader in a curious inquiry"37. In the 
essay entitled Gobierno y gobernantes, the author claims "Whoever governs, if he is not 
feared, he is despised. Can he expect that those who despise him could love him?... A 
governor surely reconciles the hearts of the subjects through those virtues that make a good 
judge and a good Christian gentleman...38". He stated that “language and criticism go hand 
in hand and that the critic and the inventor of words owed to Nature such capacity.39" 

The author uses determinative prayers and his discursive language provides -from a 
Machiavellian perspective- some hallmarks of the governor, based on knowledge of human 
nature. This postulate recalls those recommended by Saavedra Fajardo, in his theory 
referred to the origin and the limits of the authority40. 

In La Balanza de Astrea or Recta administración de la justicia, Feijoo reflects on 
corruption, bribes and favors. Referring to the judges, he stated that "everyone who wears 
the gown must strengthen his soul, because all passions are enemies of the justice in each 
and every moment of his job”41. With a very communicative thought, the author observes 
the personal and professional qualities to be a good judge, and he says it at a time that 
judges justice and not law justice was administrated: "although the judge’s heart suffered of 
weakness, the sacred citadel of justice must be always inaccessible. God forbid that a judge 
starts to get rich, because it happens as in the element of water: his tributes are proportional 
to the flow. While it is only a stream, it only receives sources; when becoming a river, it 
receives streams and when becoming a sea, it receives rivers.42” He also talks about the 
brevity and mildness of the penalties: "the services that the criminal made to the Republic 
(or that are expected to make), have a very special consideration in this matter, because of 
the special talents it has for it.43" However, the absolute monarchies pursuing the useful 
fear: "a fear that allowed the subjects to think sanely and to avoid evil deeds without 
provoking terror”44. In the 17th century, thanks to the political and social theories of 
Enlightenment authors, judges were advised “to punish considering always any profit”45. 

Regarding to proportionality of penalties, Feijoo refers to this issue in La balanza de 

Astrea, in the chapter titled "La brevedad y benignidad de las penas. La gracia"46, focusing 
on the authority of princes to grant forgiveness. Feijoo’s pedagogy is accurate when 
considering the torture a nonsense penalty. In this regard, C. Love says: "At a time when 
the torture as a judicial procedure was a common thing from many centuries before, it was 
also quite natural that people in that time did not feel how offensive and humiliating it was 
for human dignity. Because of that, Feijoo does not say anything to condemn torture in this 
human-social sense. He only thinks it is nonsense because it does not help to achieve the 

                                                 
37 http://www.biografiasyvidas.com/obra/cartas_eruditas.htm. 
38 Benito Jerónimo Feijóo, Cartas eruditas, t. II, Madrid 1770, pp. 6-7. 
39 Benito Jerónimo Feijóo, Cartas eruditas, t. I, Madrid 1742, carta 33,20. Cit. Martín Mondragón Arriaga, 

“Argumentación y razón en algunas de las cartas eruditas de Feijoo”, en La Colmena, 84 (2014), p. 28. 
40 Manuel Segura Ortega, “Pensamiento político en el Renacimiento español. Saavedra Fajardo”, en Historia de la 

Teoría Política 4 (Compilación de Fernando Vallespín), Madrid 1993, pp. 355-393, especialmente pp. 384-391. Vid. 
Diego Saavedra Fajardo, Idea de un Príncipe Político-Cristiano representada en cien Empresas, (ed. S. López Poza, 
Cátedra, Madrid 1999. 

41 Ricardo García López, La Balanza de Astrea..., p. 15. 
42 Ibidem, pp. 16-18. 
43 Ibidem, p. 32. 
44 Francisco Tomás y Valiente, El Derecho penal…, p. 357. 
45 Valentín de Foronda, Cartas sobre los asuntos más exquisitos de la Economía política y sobre las leyes criminales, 

t. II, Madrid 1794, carta séptima, pp. 189-190. Cit. Francisco Tomás y Valiente, El Derecho penal…, pp. 357-358. 
46 Ricardo García López, La Balanza de Astrea.., pp. 32-37. 
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intended purpose.47” However, despite having written the first “Paradoja” on torture in 
1734, Feijoo’s opinion on this issue is not entirely clear48. 

During the 17th and 18th centuries, the penalty of exile and flogging against the thief 
was considered wrong "because it helped to the professionalization of the thief, who was 
only forced to change of city often"49. For his part, Father Sarmiento, a disciple of Father 
Feijoo, presented a critique of all the inquisitorial and penal system of that time, claiming to 
reject oaths and preferring witness evidence50. He also rejected the intimidation and stood 
up for the prevention “expressed in the repression of greed and idleness”51. Feijoo also 
spoke about the suppression of vagrancy and the introduction of security measures. He 
claims that many people are voluntarily idle "because they find a favorable environment in 
which they can live without working”52. But with regard to the death penalty, it seems that 
the position of Feijoo is different from that of Sarmiento. López Peláez says that Feijoo was 
a supporter of the death penalty and therefore adversary to its abolition53, while Sarmiento 
supports in his monumental written work the idea that there is no legal theory to justify 
capital punishment, thus calling for its elimination54. 

 

                                                 
47 Concepción Amor, Las ideas pedagógicas del P. Feijóo, Madrid 1950, p. 289. 
48 Luis Rodríguez Ennes, “ El pensamiento jurídico del Padre Feijóo”, en Glossae. European Journal of Legal History 

12 (2015), p 729. Este autor, experto en la faceta jurídica de Feijóo, informa acerca del pensamiento jurídico 
feijoniano y de la obra de S. Martínez-Risco, Las ideas jurídicas del Padre Feijóo, Orense, Diputación de Orense, 
1973, así como el artículo de V. Silva Melero, “La faceta criminal en el pensamiento del P. Feijóo”, en Anuario de 
Derecho Penal 9 (1956), pp. 34-41. 

49 Francisco Tomás y Valiente, El Derecho penal…, pp. 361. 
50 Luis Rodriguez Ennes y Pilar Allegue Aguete, “Reflexiones sobre algunas ideas punitivas del P. Sarmiento”…, p. 871. 

Martín Sarmiento, Obra de los seiscientos setenta pliegos, Col. Dávila, fols. 271r y 267v. 
51 Luis Rodriguez Ennes y Pilar Allegue Aguete, “Reflexiones sobre algunas ideas punitivas del P. Sarmiento”…, p. 871, 

quienes citan la obra de Martín Sarmiento, Obra de los seiscientos setenta pliegos, Col. Dávila, fol. 272r. 
52 Luis Rodríguez Ennes, “El pensamiento jurídico del Padre Feijóo”..., p. 732. 
53 A. López Peláez, Los escritos de Sarmiento y el siglo de Feijoo, La Coruña 1901, p. 157. Cit. Luis Rodriguez Ennes 

y Pilar Allegue Aguete, “Reflexiones sobre algunas ideas punitivas del P. Sarmiento”…, p. 875. 
54 Luis Rodriguez Ennes y Pilar Allegue Aguete, “Reflexiones sobre algunas ideas punitivas del P. Sarmiento”…, 

pp. 875-876. 
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A ROMANIAN – SPANISH INITIATIVE. ESTABLISHING  
THE INTERNATIONAL COURT AGAINST TERRORISM 

 
Dumitru Virgil DIACONU∗∗∗∗ 

 
 
Abstract. Recent terrorist attacks in Brussels, added to the ones that took place in New York, 

Madrid, Paris presented by the author, point out in his opinion, to the fact that now more than ever a 

decisive retaliation against terrorism is needed, since it is actually a threat to peace and international 

security. In this fight, where the academic community should also be involved, is presented the 

Romanian-Spanish initiative of these two states ‘foreign affairs ministers related to the establishment 

of the International Court against Terrorism- ICT. This Court’s establishment is all the more a must 

since the current International Criminal Court- ICC does not have jurisdiction over terrorist crimes, 

it only has for four types of crime, i.e.: genocide, crimes against humanity, war crimes and crimes of 

aggression. Some of the supporting arguments for establishing a specialized court for terrorist crimes 

are that there is no international court to trial terrorism as an international crime, as well as the 

paradox that although international terrorism is a phenomenon permanently proliferating, it has not 

been enshrined as an international crime. Having regard to the urgency, the solution is proposed to 

create the ICT through a resolution of the UNO’s Security Council based upon Chapter VII of the 

UNO’s Charter concerning threats to peace and international security. 

Keywords: terrorism, international crime, International Court 

 

 

Recent terrorist attacks in Brussels on 22 March 2016, causing 34 dead and 186 
injured, are still a vivid reminder, flaming emotion even today among the European citizens 
be they Romanian or Spanish. Today, terrorism in all its forms and manifestations is one of 
the most serious threats to our everyday lives, to natural quietness, peace and security. 

Its defining elements are fear and violence, falling under a political purpose or claim, 
causes on which the terrorists wish to draw the world’s attention, to justify them. 

For this purpose of getting a resounding publicity at insignificant costs- we all know 
how expensive publicity is- terrorism has its predisposed targets, which today, more than 
ever, are not politicians, institutions or emblematic buildings for a state, but more often 
innocent people, the planned criminal action mowing down or wounding many such people, 
in the most crowded public places; thus, family, community, society, be it national or 
international, they are all mourning. 

In retrospect, 1 one might argue that the crucial moment with regard to terrorism, this 
worldwide scourge, was September 11, 2001 in the USA, when the bloodiest terrorist attack 
in its history took place. Then, 18 suicide terrorists catapulted 4 airplanes in the “heart” of 
America, two of them hitting the other World Trade Center towers, another one the 
Pentagon, and the forth crashing in its probable way to the White House.  

It was a shattering massacre causing over 3,000 human casualties, passengers from 
airplanes, but also thousands of innocent people from 60 countries of the world, most of 
them American, but also British whose only fault was that on the darkest day of America, 

                                                 
∗ Profesor universitar doctor – Facultatea de drept şi Ştiinţe administrative, Universitatea din Piteşti (PhD – Faculty of 

Law and Administrative sciences, University of Piteşti), Romania. 
1 Diaconu Dumitru Virgil, Terorismul. Repere juridice şi istorice, Ed All Beck, Bucureşti, 2004, pp.13-44 (Terrorism. 

Legal and historical benchmarks, All Beck Publishing House, Bucharest, 2004, pages 13-44). 
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September 11, 2001 in the first part of the day, for one reason or another, they happened to 
be in the other Towers, as businessmen or tourists, finding their end along with them. 

Then, a global coalition against terrorism was formed, Afghanistan, where Al Qaeda 
leader, Osama bin Laden, who had organized these attacks was being sheltered was 
attacked and occupied but to no avail, because although for the moment terrorism 
weakened, it later continued just as virulently as before. 

On 11 March 2004, again on the name of Al Qaeda, a dreadful terrorist attack took 
place in Spain, the bloodiest from European history. At that time, on the morning of that 
day in Madrid, Atocha station, four bombs which had been placed in each train exploded in 
four trains filled with passengers, terrorist attack which led to 190 dead – among which 16 
Romanians-and 1, 900 wounded.  

Subsequently, gradually over time, especially after Osama bin Laden was captured and 
killed – about ten years after the terrorist attacks in America on September11, 2001- ISIS rose as 
a terrorist organization, the so-called Islamic state fighting to create such a state on the territory 
of Syria, which is at civil war, almost half of it occupied by this organization, as well as a larger 
part of Iraq, more unstable today than before the American- British intervention to that country. 

In the name of this organization, this time the bloodiest terrorist attack in the history of 
France takes place on 13 November 2015 when 130 people died and more than 350 were 
wounded due to coordinated attacks near Stade de France, in cafes in Paris and at the 
Bataclan Concert Hall. 

The attack from Brussels- above-mentioned- triggered also by the terrorist fighters 
within ISIS- followed this attack from Paris. There were other attacks in an alarming string 
in all this time after September 11, 2001, attacks which took place in the United Kingdom, 
London, as well as Turkey in Istanbul or Ankara, but in other areas of the world too. 

Having regard to these dreadful terrorist attacks, among the bloodiest in the history of 
USA, Spain, France and Belgium, I believe that a decisive retaliation against terrorists on 
all fronts is necessary, to which people with state responsibilities, politicians, the civil 
society and, why not, the academic community should all participate equally. 

This is why, in this wider front of the fight against terrorism which poses today one of 
the most serious threats to peace and international security, terrorism that cannot be linked 
to any religion, nationality or civilization, I salute, on behalf of the academic environment 
from this international conference, the Romanian – Spanish initiative from 2015 promoted 
by the Romanian minister of foreign affairs, Bogdan Aurescu and the Spanish minister of 
foreign affairs, Jose Manuel Garcia – Margallo, to which the Netherlands expert support 
has been added with regard to the establishment of a Criminal Court against Terrorism 2 

                                                 
2 On 9 February 2015, the foreign minister Bogdan Aurescu proposed at the Council of Foreign Affairs in Brussels, for 

reflection and usefulness the founding of an International Court which could punish the international terrorism crime.  
On 27-28 July 2015, the initiative concerning the founding of an International Court on terrorism was submitted within 

the Ministerial Meeting from the margin of the Special Session of the Anti-terrorism Committee of the UNO’s Security 
Council which was held at Madrid; on this occasion, the ”Declaration of Madrid” was adopted which “requires states 
to propose creative ideas and come up with new approaches to develop legal instruments with a view to continuing 
counteracting terrorism, including the foreign terrorist fighters phenomenon, pursuant to their obligations from 
international law”.  

On 30 September 2015, the debate themed ”The road to an International Court against terrorism. Ideas and 
challenges” was hosted at New York within the General Meeting of the UNO by the minister Bogdan Aurescu and the 
Spanish counterpart, Jose Manuel Garcia – Margallo. 

On 28 October 2015, the minister of foreign affairs Bogdan Aurescu participated as main speaker at the conference of 
the impressive Club from Madrid with the theme „2015 Policy Dialogue Madrid+10:Preventing and combating violent 
extremism” within which he submitted, along with his counterpart, Jose Manuel Garcia – Margallo the initiative of 
founding the International Court against Terrorism (ICT). To that effect, see also http://www.mae.ro. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

34 

 

with the jurisdiction to investigate, trial and punish the authors of terrorist attacks, thus 
contributing in a specific manner to the discouragement of terrorist activities. 

In my opinion, such initiative needs to be put into practice on the key consideration 
that, although terrorist attacks change permanently and systematically over time, attacks 
more and more numerous, leading to the loss of tens, hundreds and even thousands of 
innocent people, paradoxically, terrorism has not been defined so far in terms of 
international law as an international crime. Moreover, the only permanent legal 
international court with universal jurisdiction, such as the International Criminal Court 
whose Statute entered into force in 20023, lacks jurisdiction for such a crime.  

Thus, pursuant to Art. 5 of the Statute, the International Criminal Court has 
jurisdiction over the following crimes: a) genocide; b) crimes against humanity; c) war 
crimes; d) crimes of aggression4. Mention should be made that in this Statute only genocide 
(Art. 6), crimes against humanity (Art. 7), war crimes (Art. 8) are defined, the crime of 
aggression being subsequently defined by amendments to be examined after 7 years since 
the Statute’s entering into force within a Review Conference. 

This Review Conference of Rome Statute of the International Criminal Court took 
place in 2010 at Kampala (Uganda) when a solution was agreed upon on the definition of 
the crime of aggression based upon the UNO Resolution 3314/1974, but with regard to 
accepting the Court’s jurisdiction on this crime of aggression, a compromised had to be 
made, within the meaning that this jurisdiction may not be exercised after 1 January 2017, 
at the same time the States Parties being given the option not to accept jurisdiction for the 
crime of aggression.  

As it may be noticed from 1998 and to this date, although the crime of aggression was 
provided by the Statute, its definition was not succeeded, so it is difficult to anticipate that 
in a relatively shorter time, having regard to the international terrorism’s proliferation, the 
inclusion of the crime of terrorism would be made in the Court’s Statute, much less its 
definition. 

As a matter of fact, the Draft of Rome Statute of the International Criminal Court in 
1998 initially provided the crime of terrorism as well, and resolution E from appendix to 
the final Act of the Conference regrets the lack of a generally accepted definition of 
terrorism and recommends efforts should be resumed with the purpose of including the 
crime of terrorism within a future review conference.  

It should be noted, in relation to these efforts, that ever since 2009 in the preparation 
of the Review Conference of Rome Statute of the International Criminal Court which was 
held recently in Kampala- as stated before- the Netherlands submitted a proposition for 
amending the Statute within the UNO’s General Secretariat with a view to including the 
crime of terrorism in the material jurisdiction of the International Criminal Court as it 
results from Resolution E from the final act of the Conference- also mentioned above- the 
legal proceedings following to be triggered by a mechanism similar to the one used with 
reference to the crime of aggression. However, this proposal was not accepted at the 
Conference of Kampala from 2010, although it was not rejected “de plano”, agreeing upon 
the deferment of discussions on it for a subsequent time to that conference.  

                                                 
3 The signing of this Statute took place at the „Diplomatic Conference of plenipotentiaries of the United Nations on the 

establishment of an International Criminal Court which was held in Rome during the period 15 June- 17 July 1998”. 
4 Diaconu Dumitru, Curtea penală internaţională. Istorie şi realitate, Ed All Beck, Bucureşti, 1999, p 45 (International 

Criminal Court. History and reality, All Beck Publishing House, Bucharest, 1999, page 45). 
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Hence, I do not believe in an extension of the material jurisdiction of the International 
Criminal Court in a different future Review Conference. That’s why the establishment of 
the International Court against Terrorism (ICT) is a much more viable and safer solution as 
an international court specializing in the investigation and trial of one crime, i.e. the one 
aiming the international terrorism by the UNO’s Security Council, which can proceed at 
once to its establishment, having regard to the acute proliferation of international terrorism. 

As a matter of fact, the UNO’s Security Council constantly expressed in its 
resolutions, especially after the terrorist attacks in the USA on September 11, 2001, the 
preoccupation for international terrorism which was catalogued as a threat to peace and 
international security. 

It is to be mentioned that this cataloguing of terrorism by the Security Council as a 
threat to peace and international security has been constant, one of the latest resolutions to 
that effect being the Resolution number 2178/2014 of the Security Council on international 
terrorism.  

Having regard to the fact that terrorism is a threat to peace and international security, 
the UNO’s Security Council can react promptly. Thus, in accordance with Chapter VII of 
the UNO’s Charter titled “Action with respect to threats to peace, breaches of the peace and 
acts of aggression”, the Security Council shall find, pursuant to Art. 39 of the UNO Charter, 
the existence of a threat to peace, of a breach of the peace and acts of aggression and it may 
decide what measures shall be taken to maintain or restore peace and international security. 
In compliance with Art. 48 of the UNO Charter, the measures needed to fulfil the decisions 
made by the Security Council for the purpose of maintaining peace and international 
security shall be taken by all members of the United Nations or by some of them, as it shall 
be set out by the Security Council. These decisions shall be enforced by the United Nations 
Members both directly, and by their action within appropriate international organizations of 
which they are a part. 

Hence, as according to Chapter VII of the UNO Charter, the Security Council is 
obliged to take the necessary steps when finding out threats to peace and international 
security which are compulsory to the UNO member states, I believe that such an 
international criminal court specialized on terrorism may be set up – having regard to the 
urgency claimed by the imminence of so many terrorist attacks triggered especially by 
I.S.I.S – by the UNO’s Security Council. To this effect, an example could be the 
International Court for Former Yugoslavia5, International Court for Rwanda6 or the Special 
Court in Lebanon7, all these courts being established by the Security Council based upon 
Chapter VII of the UNO Charter. 

Once the International Court against Terrorism would be set up by a Resolution 
drafted by the UNO’s Security Council, having regard to the ad-hoc international courts 

                                                 
5 By resolution no. 827/25 May 1993, the Security Council decided to ”establish an International Criminal Court for 

trialing the persons presumed responsible for serious violations of the International Humanitarian Law, committed on 
the territory of the Former Socialist Federal Soviet Republic of Yugoslavia as of 1 January 1991”.  

6 By Resolution no. 955/08 November 1994, the Security Council decided to establish the International Criminal Court 
for Rwanda, „having sole and exclusive jurisdiction to trial persons presumed guilty for acts of genocide or their 
serious violations of the International Humanitarian Law committed on the territory of Rwanda and to other Rwanda 
nationals presumed guilty of committing such acts or violations committed on the neighboring states ‘territory during 
the period 1 January – 31 December 1994”.  

7 By Resolution adopted by the Security Council no. 1664/2006 UNO and Lebanon negotiated an Agreement 
concerning the establishment of the Special Court for Lebanon for trialing people responsible for the terrorist attack 
on 14 February 2005 which caused the death of the former Lebanese Prime Minister, Rafiq Hariri and other 22 
persons.  
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pattern stated, this specialized criminal court with permanent character shall have under its 
jurisdiction only the crime of terrorism, then following to concentrate efforts on how to 
define this crime of terrorism which is not found “stricto sensu” in the international 
documents and protocols so far, not being defined to this day, as indicated above. 

As such, taking account of its devastating effects in the community, terrorism should 
no longer be viewed, by the international society from the criminal international law’s 
perspective as an international crime, but it needs to be reconsidered as a real international 
crime which would be enshrined as such in the international documents or conventions. 

There wasn’t, until now, a political will, a consensus or at least a compromise in the 
approaches conducted to define terrorism. 

However, faced with recrudescence and proliferation of this phenomenon affecting seriously 
the supreme values of the international community, peace and security, I believe that today there 
has to be enough political willpower to incriminate terrorism as an international crime. 

Paradoxically, there hasn’t been until now. 
There is international terrorism, but there isn’t international crime. I do not intend to 

sanction terrorism domestically, where terrorism is generally incriminated, like it is in our 
country too, but I have in mind international terrorism, because it is the most frequent nowadays. 

Thus, the terrorist plans and organizes an attack into a country, attack which occurs in 
a different country, after which they run and hide to a third country. 

Due to various reasons, it is possible that the country where they are caught or where 
the terrorist takes refuge does not wish to punish or to surrender him to the victim state to 
be punished. Why, I ask you? 

Because internationally there is no distinction between terrorists and groups fighting 
for self-determination to create a state –such as, for instance, the Palestinian state- fight 
justified by international law. 

More specifically, the same Palestinian planning a terrorist attack and killing many 
Israelis is seen on the one hand as a fighter for freedom by the other Palestinians, and on the 
other hand, as a terrorist by the state of Israel8. 

This is just one example, there are much more. 
This is why over time, excessively careful, prudent language has been used in 

connection with terrorism in the international conventions, marked by the avoidance of the 
term “terrorist “ or “terrorist act”. All the more, there was no desire from the states to 
incriminate terrorism as an international crime. 

In this context of not defining terrorism as an international crime, the Romanian 
foreign affairs minister, Bogdan Aurescu proposes, together with the Spanish foreign affairs 
minister, Jose Manuel Garcia – Margallo an approach that would focus on a “common 
denominator”. Thus, apart from including terrorism acts in regard of which an agreement 
was reached in the existent sectoral conventions, the jurisdiction of the International Court 
against Terrorism shall rely on customary international law, taking account of the intention 
of commit an offence (specific intention to spread fear or to restrain its authority) as well as 
the seriousness of the crime and its international characteristic.9 

                                                 
8 Diaconu Dumitru Virgil,Teroare şi terorism, www.juridice.ro (Terror and terrorism). 
9 Războiul terorismului trebuie preluat în forţă, Editorial comun al miniştrilor de externe român şi spaniol pe platforma 

internaţională specializată Project Syndicate - http://www.mae.ro (Terrorism war needs to be taken over by force, 
Joint column by the Romanian and Spanish ministers of foreign affairs published on the specialized international 
platform, Project Syndicate - http://www.mae.ro). 
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As a consequence, since defining the crime of terrorism shall require a lot of time – 
period during which terrorist acts shall proliferate- for starters, it may be a first option that all 
terrorist deeds enlisted in the 19 sectoral conventions existent would be included within the 
jurisdiction of the newly established specialized international criminal court, aiming at 
terrorism which are in force today, conventions with regard, among others, to terrorist 
bombing, nuclear terrorism, terrorism funding, terrorist acts against aviation or maritime 
security, as well as terrorist acts targeting persons who benefit from international protection.  

In my opinion, in parallel after establishing the International Court against Terrorism, 
the Court’s Statute which would initially comprise all deeds qualified as being terrorist by 
the 19 international conventions in force should be subsequently amended and adapted to 
current realities, by qualifying terrorism as an international crime of this Court’s 
jurisdiction with a definition in all its forms as it is found, for instance, in the crimes of 
current jurisdiction of the International Criminal Court.  

Furthermore, by Resolution 2178/2014 the Security Council reiterates the request from 
all states to become part as soon as possible of the international conventions and protocols 
to fight terrorism, irrespective of whether they are part to the regional conventions in this 
field or not and they wish to fully enforce the obligations incumbent upon them on the 
grounds of conventions and protocols to which they are parties. Thus, even states which are 
not yet members to these conventions should adhere to them – the UNO’s Security 
Council’s decisions are binding – and they need to accept the definition of terrorist deeds or 
acts, as found in the 19 conventions signaled and to take the measures set out for their 
prevention and sanctioning.  

Once this International Court against Terrorism is created and having jurisdiction over 
the crime of terrorism and subsequently defining it in its Statute, the proceedings with 
regard to the referral, investigation of the deed, arrest or trial of the person accused of 
terrorism would refer, as a template, but of course, adapted, to the procedural rules 
instituted by the International Criminal Court of by the Courts aforementioned from former 
Yugoslavia, Rwanda or Lebanon.  

It is true that, if domestic courts or other international courts were to address or trial 
crimes of terrorism, the Criminal Court against Terrorism would take account of the 
principle of subsidiarity and complementarity, within the meaning that to the extent these 
courts shall not show the desire to or shall not cooperate in having the capacity to pursue 
and trial a person to have committed the crime qualified as terrorism, then and only then 
will that person be referred to the Criminal Court against Terrorism. 

Thus, the idea may exist that, to the extent within a Review Conference of Rome 
Statute of the International Criminal Court in the jurisdiction of this Court shall be 
instituted the crime of terrorism as well, and its definition, as the States Parties have 
undertaken, the International Criminal Court would have priority in its jurisdiction to 
address and trial this crime, and the International Court against Terrorism would have a 
subsidiary and complementary jurisdiction, as stated above. 

The important thing is that today, when terrorism has become a worldwide scourge and it 
seriously affects peace and international security, urgent measures should be taken to create 
the International Court against Terrorism by a Resolution of the UNO’s Security Council.  

This could be a solution for the future, so that terrorists would become aware and 
know that they shall not be unpunished for the terrorist acts committed. It may also be that 
thanks to this Romanian- Spanish initiative which may come true, the effects of terrorism 
would be dampened and diminished. 
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This initiative from Romania is also a tribute to the illustrious founder of the 
international criminal law, the Romanian Vespasian Pella, who has decisively contributed 
to the drafting of two conventions in 1937, i.e. the Convention to prevent and punish 
terrorism whereby the terrorism crime was defined and the Convention on the creation of 
the International Criminal Court to punish all deeds incriminated in the first Convention, 
among which there was also terrorism.  

However, this initiative has not become true because World War Two broke out. This 
is why, in line with this initiative on the definition of terrorism and the creation of an 
international court, today like an arc over time, another Romanian initiative- this time in co-
operation with Spain- may become viable, meeting the imperative concerns on all planes 
with regard to preventing and repressing international terrorism which should be expected 
not only from politicians, authorities, non-government players, but also from the academic 
communities. 

The international conference today can be a step forward! 
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TOWARDS A NEW PURPOSEFUL ABUSE OF RIGHTS 

 
Sache NECULAESCU∗∗∗∗ 

 
 
Abstract. In the present study, we see the abuse of right, first as a remedy for the unjust 

situation of the victim, and as a sanction directed against the author of the injury caused through an 

abnormal exercise of right. We conclude that the need for the observance of a balance by respecting 

proportions, can give a convincing answer to the question why shall be sanctioned the exercise of a 

right, without resorting to questionable explanations concerning the need to repress on bad-faith, or 

the exercise of excessive and unreasonable, expressions that do not have a sufficiently clear meaning.  

The objective conception about the abuse of a right we are promoting, its conditionality, the good 

faith of the holder is causeless, considering that the mere exercise and unreasonable of a right is 

sufficient to characterize the abuse, demonstrated by developments in related regulations, such as 

those regarding unfair terms. As the finality of the analysis, we propose that the definition of child 

abuse to be placed in article 26 Civil Code under a separate paragraph, according to which “the 

excessive and unreasonable exercise of civil rights and freedoms by their holders through which 

causes injury to another’s unjust injury, constitutes an abuse of right, which is subjected to repairing 

following the rules on civil liability under tort law”.  

Keywords: right, abuse of rights, damage, injury 
 
 
1. The abuse of right, in regulating the current civil code 
 
Viewed from the perspective of documents subject to regulation, the principle of 

exercising the rights in good faith and its backside, the abuse of rights, are two normative 
statements contained in chapter III entitled „The interpretation and effects of the civil law” in 
the preliminary Title “About the civil law”. The option of the Romanian legislature to treat 
together the interpretation of the law and the exercise of the civil rights is questionable. The 
concern of the authors of these texts was to align the general tendency of the European project 
of codification of private law which places the good faith within the general provisions, as we 
find in article 1.7 of Unidroit Principles applicable to commercial contracts, or in art. 1:101 of 
Lando Principles, as a duty, only that such projects are targeting the right contracts, where 
good faith is a principle of conduct relating to a contract, while the Civil Code of Quebec, the 
current regulations, places the abuse under the law of persons, namely in the field of “the use 
and exercise of the civil rights”, and not to the interpretation of the law. The only normative 
statement which, although it relates to the exercise of rights, could be linked with the 
interpretation of the law and its effects, is that of the art. 26 of the Civil Code, according to 
which “the civil rights and freedoms of individuals, as well as civil rights and liberties of the 
legal persons are protected and guaranteed by law”. Paradoxically, however, this rule is 
placed, this time within Individuals. Or, in a logical sequence to the recognition of rights and 
civil liberties ought to be the premise from which we start, although, through subsequent 
provisions, to establish the condition under which such rights and freedoms are protected and 
secured, i.e. just the exercise of their good faith. All of these relate to Individuals, and not the 
interpretation and effect of the civil law.  
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2. The objective view about the right abuse 
 
Unlike the current sentence, enshrining the subjective concept of the abuse in right 

definition, we see this from the perspective of the institution legal consequences produced 
by abnormal exercise of rights by their holders, and not the facts, no matter how harmful it 
would be, we are not interested in the civil law, to the extent that this harmed another 
(neminem laedere qui suo iure utitur). As a result, we see the abuse of right, first as a 

remedy for the unjust situation of the victim, and, to that extent, just as a sanction directed 
against the author of the injury caused through an abnormal exercise of right. In other 
words, advocating for an objective concept, according to which the mere exercise of the 
right to, or misuse of the purpose for which it was established, constitute an abuse of right, 
whether through exercise such rights or legitimate interests of another person were causing 
unfair damage. It is given the measure, first by the gravity of the product outcome and, only 
subsequently, by the seriousness of the offence. Without denying the latter criterion, we 
shall need to state that it just sometimes functional.  

Such objectification constitutes a process which characterizes other legal institutions. 
According to the article 4 of law No. 193/2000 relating to the unfair terms in contracts 
concluded between traders and consumers, to be found in art. 79 of the Code of consumption, 
as amended by Law 161/2010, “the contractual clause that was not negotiated directly with 
the consumer will be considered abusive if, by itself or together with other provisions of the 
contract, creates to the detriment of the consumer, and contrary to the requirements of good 
faith, a significant imbalance between the rights and obligations of parties”.  

In the matter of judicial limits of property right, under art. 630 para. (1) of the Civil 
Code aiming “to overcome the normal inconveniences of the neighborhood”, “if the owner 
causes, by exercising its bigger disadvantages than normal in neighborhood relations, the 
Court may, for reasons of equity (s.n.) to oblige to compensation in favor of the person 
injured, as well as to restore the previous situation when this is possible.” In the same sense, 
the French jurisprudence solutions from subjective concept, based on a new, independent 
“theory of liability founded on wrong”1, qualified for the French Preliminary draft of the 
reform of the law of obligations and the prescription, as autonomous responsibility, ope 

legis
2, an objective liability based on risk, not on guilt, in which “the injury alone creates an 

obligation to be repaired”3. The solution is claimed, this time, by “the necessary balance 
between property rights, the neighborhood requiring sacrifices for each of the titular”4. 

In a broader plan, the principle of proportionality5 tends to become a general criterion 
for any situation of conflict of interests to the contrary6, being increasingly invoked by the 
civil law doctrine. About the principle of balance between interests, François Gabel said 
that “it must guide both the lawyer, interpreter of the law and legislative bodies (...). The 
aim of the judicial bodies is none other than to provide the most appropriate satisfaction for 

                                                 
1 É Malaurie, Droit des obligations, op. cit. p. 58. 
2 Art. 1361, Avant-projet du reforme du droit des obligations et du droit de la prescription: “Le propriétaire, le détenteur 

ou l'exploitant d'un fonds, qui provoque un trouble excédant les inconvénients normaux du voisinage, est de plein 
droit responsable des conséquences de ce trouble. 

3 J. Flour, J.L. Aubert, É. Savaux, op. cit., p. 145. 
4 Ibidem. 
5 See S. Le Gac-Pech, La proportionnalité en droit privé des contrats, Paris, Librairie Générale de droit et de 

Jurisprudence, 2000. 
6 Th. Léonard, Conflits entre droits subjectifs, libertés civiles et interets légitimes. Un modèle de resolution basé sur 

l’oposabilité et la responsabilité civile, Bruxelles, Éd. Larcier, 2005. 
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various rival aspirations where true reconciliation occurs as necessary for the purpose of 
humankind, which means to assess their strength, making them weigh with scales of 
Justice, in order to recall the most important after a social criterion and ultimately to settle 
the balance eminently desirable”7. Therefore, the confrontation takes place between 
interests, and not between rights. It is what the authors of a Treaty of French Civil Law 
have said it since 1930: „when two interests are in conflict, both of which are protected, 
being impossible to reconcile, it should be decided which one prevails8. 

A conclusion regarding the abuse of right foundation may be that the need for the 
observance of a balance by respecting proportions, can give a convincing answer to the 
question why shall be sanctioned the exercise of a right, without resorting to questionable 
explanations concerning the need to repress on bad-faith, or the exercise of excessive and 
unreasonable, expressions that do not have a sufficiently clear meaning. This orientation is 
already an idea in establishing contractual matters, it today underlying more and more of 
the civil law sanctions: the reduction of benefits in case of injury in the contracts, the 
adaptation of the contract in case of no prevision or essential error, reducing criminal 
clause, penalizing unfair ones. New solutions are designed to protect, first and foremost, the 
interests of the victim, given the extent of the repair to the damage suffered by the victim, 
and not the degree of guilt to the titular or exacerbated the interest, the latter could only 
influence it, at most.  

 
 
3. Comparative law 
 
The objective conception about the abuse of a right, we are promoting, its 

conditionality, the good faith of the holder is causeless, considering that the mere exercise 
and unreasonable of a right is sufficient to characterize the abuse, demonstrated by 
developments in related regulations, such as those regarding unfair terms. If Romanian law 
is still prisoner to be imputed with any injurious acts, demonstrated by definition of the 
abusive clause in the article 79 of the Code of Consumption, according to which significant 
imbalance between the rights and obligations of the parties must be contrary to the 

requirements of good faith, the definition of the Article L 132-1 of the French Code of 
Consumption, qualify as abusive the clauses described as those „which have the effect of 
creating, at the expense of the consumer, or non-professional, a significant imbalance (s.n.) 
between the rights and obligations of the parties under the contract”.  

A solution even more trenchant we find advanced by the article 30 paragraph 5 of the 
Ante-project entitled ambitiously the European Code of Contracts, prepared by the privates 
of Pavia led by the Italian Professor Giuseppe Gandolfi, according to which, “in contracts 
concluded between a professional and a consumer, apart from the Community rules, there 
are no clauses that have not made the object of negotiation, whether they create an 
imbalance to the detriment of the consumer between the rights and obligations of the parties 
arising out of the contract, even if the professional is in good faith” (s.n). 

Good faith appears to us more like a justification post factum of the sanction that 
consciousness did not sanction an innocent. The courts relate to the good faith of the author, 

                                                 
7 Fr. Geny, Méthode d’intérpretation et sources en droit privé positif: essai critique, Librairie Générale de droit et de 

Jurisprudence, Paris, 1919, 2e éd. t. II, p. 173. 
8 M. Planiol, G. Ripert, Traité pratique de droit civil français, Paris, Éd. Librairie Générale de droit et de Jurisrudence, 

1930, p. 785. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

42 

 

as an objective standard of conduct, only to motivate subsequent judgment, the decision to 
punish abuse, being actually imposed by the unjust nature of the injury suffered by the victim. 

Obviously, the allegation should not be generalized, because there are situations where 
the abuse of right cannot be posted to the intent or fault9 as happens in matters of 
procedural rights. Thus, through the article 182 paragraph 1 section 1 of the Code of Civil 
Procedure, there are inventoried also the deeds sanctioned with fine. Here is considered 
exclusively sanction conduct imperative, regardless of its consequences. For losses suffered 
by the other party, the law provides distinct possibility to grant damages.  

 
 
4. Criticism of the legal definition of right abuse 
 
The legal enounce from the article 15 of the Civil Code as “exercising the right in 

order to damage or injure another”, is likely to more critical remarks.  
 

4.1. First of all, the distinction between “damage” or “injury” is wrong. If the intention 
of codifiers was to distinguish between “injury” in the sense of injury/harm, specific to 
moral values, and “damage”, in the sense of material loss, such a distinction may not 
operate. Damage both designate the moral injuries and the material loss. If we must find a 
word to include them both, the most appropriate is the term “lesion”, which can be equally 
moral and material, but also in respect of damaging the property as the injury in the 
contracts governed by the article 1221 of the Civil Code. Although the distinction 
“damage- injure” is used in a rule of principle, not more to be found in other text 
subsequently normative. Thus, in matters of defense non-patrimonial rights, they are talking 
about damages “or threat thereof”, while the civil liability is concerned, “causing injury”. 
This diversity of terms relating to the exercise of subjective rights does not satisfy the need 
for compliance with the terminological law unit, which it would be assumed that the same 
notions to be expressed in the same terminology10.  

 

4.2. The sententious formula from the Article 15 of the Civil code, regarding to “no 
right”, taken as of the Civil Code of Quebec (art. 7), is inappropriate, because, as it is well 
known, not all subjective rights are susceptible of abuse, the exception being the 
discretionary rights.  

 

4.3. According to the norm of the article 15 of the Civil Code, there are two assumptions 
of right abuse: an exercise in order to damage or injure another and exercising excessively the 
unreasonable and contrary right to good faith. This sentence does not agree with the following 
rule, that of the Article 16 of the Civil Code, defining another new term introduced in the 
legal language, “guilt”. Or, if it is found that in the civil law would have required reporting to, 
what criminologists called the subjective side of the crime, then the entire civil liability, as 
well as the abuse of right, should have been defined in terms of the new concept introduced. 
In fact, however, the term “guilt”, meets only a decorative role, without having to be made in 
accordance with the regulations of the fund. If there had been such a concern, it would have 
found that the exercise of a right “in order to harm them or injure another” characterizes only 

                                                 
9 The regulation given by the Code of Civil Procedure in the matter of rights abuse represent another argument for the 

abuse of right can be done both intentionally and by guilt. 
10 According to the art. 35 of the Law regarding the legislative technique norms for drafting normative acts, Law no. 

24/2000, republished in 2004 „the same notions are expressed in the same terms”. 
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the direct intention, when, according to the article 16 para. 2 of the new Civil Code, the first 
sentence, “the author provides the result of his deed and follows up its production through the 
deed.” We should believe that the one who does not track the result of the deed, but supports 
its production, do not commit the abuse of right, what is wrong. If the abuse of right is present 
even when the right is excessive and unreasonable, a foreign hypothesis of intention and that 
characterizes the only guilty party, as defined in the article 16, para. 3 of the Civil Code, 
accepting the result of the injury by the right holder, could not escape the sanction, because it 
involves an unreasonable exercise of law.  

 

4.4. A settlement that brings back into question the abuse of right, is that from the article 
1353 of the Civil Code, according to which “the one who causes injury through the exercise 
of his rights, is not obligated to repair these, unless that right is exercised abusively.” 

Viewed from the perspective that animates the present proposals, this enounce 
awakens a few objections of principle: 

– the new provision, according to which the damage caused by abusive exercise of a 
right is subject to repair, just when the right is exercised abusively, to the interpretation that 
such a responsibility would be different from that of the common law, which is false. To 
avoid such an interpretation, the text can simply send to the tort liability; 

– under a different aspect, the doctrine describes the exercise of the rights as a question 
that removes the awareness of the Act, with the reasoning that “the brought on damage of a 
right does not undertake the responsibility, because the act of exercise of a right cannot be 
unlawful”.11 De plano is not a crime, we are not in an assumption of liability, which is the 
meaning of qui suo iure utitur neminem laedit. The exempting causes operate post factum, in 
the presence of all the specific conditions of the liability, regardless of its nature;  

– although the exercise of the right is qualified as a right exempting the liability, the 
rule provides that the holder is “not obliged to fix it” (the injury, n). Or, the causes relating 
to liability are not admitted, not just repairing the damage. In a matter so tender, as well as 
the abuse of right, the legal terms should have been chosen with more rigor in order not to 
leave the place of confusion. The assertion that “to answer means to repair damage caused 
to another, and to repair the injury, in a legal sense means, to respond in civil terms12, is no 
longer present today. The civil liability is the only one of the legal mechanisms designed to 
ensure compensation for damages. Alongside, there were several other techniques 
established for compensation to the victims, some of whom were on the rise, insurance, 
mutual funds, warranty, etc., so that repairing the unjust injury no longer means just to be 
liable. Moreover, the compensation for damage in case of delinquent liability shall be 
subject to separate regulations in the new Civil Code;  

– finally, a simple statement to the effect that the one who exercises a right not to be 
obliged to repair the damage so caused, seems to enshrine a right to injure another, what, in 
the light of the principles of law, is unacceptable.  

 

4.5. The negative form of rule, unwanted by the rules of legislative technique, could be 
avoided, especially since the phrase “no right” is questionable, as we have seen. 
Considering the observations expressed above, we believe that the regulation of abuse of 
right is better placed within the broad principle of rights and civil liberties recognition. 

                                                 
11 M. Eliescu, Răspunderea civilă delictuală, Ed. Academiei, Bucureşti, 1972, p. 162. In the same regard, C. Bîrsan, op. 

cit., p. 181, L. Pop, Drept civil român. Teoria generală a obligaţiilor, Ed. Lumina Lex, 1998, p. 366. 
12 I. Albu, V. Ursa, Răspunderea civilă pentru daunele morale, Ed. Dacia, Cluj-Napoca, 1979, p. 24. 
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5. The proposed text 
 
In consideration of the above observations, we propose that the definition of child 

abuse to be placed in article 26 Civil Code under a separate paragraph, according to which 
“the excessive and unreasonable exercise of civil rights and freedoms by their holders 
through which causes injury to another’s unjust injury, constitutes an abuse of right, which 
is subjected to repairing following the rules on civil liability under tort law”.  
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THE TRUST CONTRACT – A NOVELTY ELEMENT  

IN THE ROMANIAN CIVIL FIELD 
 

Livia MOCANU∗∗∗∗ 
 
 

Abstract. Starting from the advantages which the trust or fiduciary institution has in terms of 

organising the patrimony, Romania has introduced the fiduciary institution too within its Civil Code, 

at Book III, Title IV, articles 773-791. This constitutes a necessary and beneficial regulation, which 

must be popularized, so that its advantages are discovered; although trust is a good business 

opportunity, it is still not widely used. In this context, we consider useful to underline the novelty 

elements brought by the trust contract institution in the Romanian legal system.  

Keywords: trust, owner, trustee, beneficiary, patrimony 

 
 
1. Introduction 
 
Trust is an assets management instrument, encountered in the legislation of many 

European states, like the Anglo-Saxon one (trust), the German one (trauhand) and, starting 
with 2007, in the French one. The Romanian Civil Code has taken over the trust institution 
out of these legislative systems; nonetheless, it does not represent an absolute novelty 
element, as the institution in question was already recognized by the Romanian legislation 
through Law No. 51/1995 on the organization and practice of the lawyer profession1. In 
fact, the trust contract is one of the oldest real contracts, originating from the Roman law2.  

At present, the basis of the field is represented by the provisions of Book III – On 

assets, Title IV – Trust, articles 773-791. 
The Civil Code does not define the trust contract, but regulates the content of trust as a 

legal operation at article 773. Thus, trust can be used both as a management instrument, and 
as a guarantee one. Starting from the legal content of trust, the trust contract is defined as 
the contract on the basis of which one or several parties called trustors transfer real rights, 
debt rights, guarantees or other patrimonial rights, but also a totality of such rights, present 
or future, to one or several parties called trustees, which exert them with a determined 
purpose on behalf of one or several persons called beneficiaries of the trust

3
.  

 
2. Types of trust. The parties and validity conditions of the trust contract 

 
2.1.  Types of trust 
 

According to article 774 paragraph (1) of the Civil Code, trust is established by law or 
by a contract concluded in an authentic form. The sources of trust are limitedly established 
by the law, so that trust can be of two types: legal – having law as source – and 

                                                 
∗ Reader Ph.D, Faculty of Law and Administrative Sciences, Valahia University from Targoviste, Romania. 
1 Republished in the Official Gazette No. 98 from 7th February 2011. 
2 A. Bureau, Le contract de fiducie: étude de droit compare, Allemagne, France, Luxembourg, www.juripole.fr. 
3 Vasile Nemeş, Contractul de fiducie conform Noului Cod civil, in Curierul Judiciar No. 10/2011, p.518, Liviu 

Stănciulescu, Vasile Nemeş, Dreptul contractelor civile şi comerciale în reglementarea noului Cod civil, Hamangiu 
Publ. House, Bucharest, 2013, p. 560. 
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conventional or contractual – coming out of the parties’ convention. A legal decision 
cannot constitute the ground of trust.  

 
2.2.  The parties of the trust contract 
 

According to the legal regulations, the parties of the trust contract are the trustor and 
the trustee. Regarding the trustor, article 776 paragraph (1) of the Civil Code states that any 
legal or natural person can be a trustor within the trust contract. 

Regarding the trustee, the situation is different, as according to the provisions of article 
776 paragraphs (2) and (3) of the Civil Code, the quality of trustee can be enjoyed only by 
credit institutions, investment firms and investment management firms, firms providing 
financial investment services, insurance and reinsurance companies, notaries public and 
lawyers. As a consequence, the trustee is a qualified subject of the trust contract, who exerts 
a management force upon the fiduciary property in an independent manner, in agreement 
with the contractual objective. Nonetheless, the trustee is neither the employee, nor the 
mandatary of the trustor, as the property of the entrusted assets is transmitted to him.  

The beneficiary of a trust is the person gathering the fruits of the trust. According to 
article 777 of the Civil Code, the beneficiary of the trust can be the trustor, the trustee or a 
third person. Therefore, the trustor can also be the beneficiary of the trust, this being the 
classical meaning of the institution. In exceptional situations, the beneficiary of the trust 
can be a third party, which is not a party of the contract, having a role similar to that of a 
third beneficiary within a stipulation made for another person. In practice, trust is an 
application of the stipulation for another, being completed by its regulation from articles 
1248 and the next ones of the Civil Code. 

 
2.3.  The conditions in which trust is valid 
 

Since it is a contract, trust is subject to all the validity conditions of a legal act. 
Nonetheless, the Civil Code also provides for some special conditions in order to speak of a 
valid conclusion; these conditions concern the form and the content of the contract, its 
registration at the fiscal and local authorities, the nomination of the beneficiary of the trust, 
but also the interdiction of the free character of the trust embodied by its beneficiary. 

The form of the contract. Regarding the form, a trust contract must be a solemn one, 
as according to article 774 of the Civil Code it must be concluded in authentic form. 
Moreover, law provides that trust must be explicit. 

The content of the contract. In order to warn the parties on the particular importance 
of the contract, but also in order for the fiscal authority to exert a certain control, the law 
additionally institutes, besides the requirement of the authentic form ad validitatem 
necessary for the valid conclusion, also a minimum mandatory content. Thus, according to 
article 779 of the Civil Code, the trust contract must mention the following in order not to 
become void: 

a) the real rights, debts rights, guarantees and any other patrimonial right which are 
transferred; 

b) the length of the transfer, which cannot be longer than 33 years, starting from the 
date of its conclusion4; 

                                                 
4 The Romanian lawmaker has chosen a shorter term than the one in the French law, which provides for at most 99 

years as a length of the trust property transfer.  
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c) the identity of the trustor/trustors; 
d) the identity of trustee/trustees; 
e) the identity of the beneficiary/beneficiaries or at least the rules allowing to 

determine them; 
f) the purpose of the trust and the length of the management and provisional powers 

of the trustee/trustees.  
The registration of the trust. In order not to become void, the trust contract and its 

subsequent changes must be registered, upon the trustee’s request, within a month from the 
moment of their conclusion at the authority which is competent to administer the amounts 
of money owed by the trustee to the generated consolidated budget of the state [article 780 
paragraph (1) of the Civil Code]. When the property involved by a trust comprises real 
estate rights, they shall be registered under the conditions provided for by law, with the 
same sanction, at the specialized department of the public local authority which is 
competent to administer the amounts of money owed to the local budgets and the territorial-
administrative units under the territory within which the real estate building is found, while 
the provisions contained by the real estate register remain enforceable [article 780 
paragraph (2) of the Civil Code]. According to law, the operations for registering a trust 
contract at the financial authority and for registering real estate rights at the specialized 
departments of the administrative-territorial units are subsequent to the contract and are the 
trustee’s duty. In this way, the lawmaker aims to prevent the situation in which the trustor-
beneficiary could take advantage of funds illicitly obtained by means of trust.  

The appointment of the beneficiary. According to the provisions of article 780 
paragraph (3) of the Civil Code, the ulterior appointment of the beneficiary, when the latter 
is not mentioned precisely in the trust contract, must be made by a written act registered in 
the same conditions, otherwise the contract becomes void too. Consequently, the 
registration of the beneficiary of the trust also constitutes a validity requirement which, if 
not respected, triggers the void character of the contract. It has to be mentioned that the 
registration of the beneficiary of the trust must be made within a month, which shall start to 
elapse from the moment of his appointment. 

The interdiction of the trust liberality. According to the provisions of article 775 of 
the Civil Code, a trust contract is void when the immediate purpose of a legal operation is 
based on a liberal intention. Thus, the legal text institutes a special validity condition for the 
trust contract, consisting in the interdiction to institute an indirect liberality on behalf of the 
beneficiary of the trust. This provision hinders the possibility of the trustor to make an 
indirect donation in the form of a liberality by means of such contract, so as to prevent 
obvious dangers of the law being infringed by means of the trust mechanism. 

 
 
3. The legal effects of the trust contract 
 
The trust contract is a synallagmatic contract, with onerous title, which gives raise to 

duties for both the contracting parties. Taking into account the features of this contract, 
certain legal effects also take place in respect to the beneficiary’s person, when he is 
another person than the trustor or trustee. 
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3.1.  The duties of the trustor 
 

Although the Civil Code provides no explicit duty for the trustor, as it happens with 
the trustee, from the brief text of the norms comprising the legal regime of the contract the 
following duties result:  

 

a) Transferring the rights and bearing the related expenses 
As it results from the definition of the trust contract, the trustor transfers real rights, 

debt rights, guarantees or other patrimonial rights or a totality of such rights to one or 
several trustees. As a consequence, it is the trustor who takes care of the transfer of the 
rights composing the trust property from him to the trustee, except for the case in which the 
contract states otherwise. Since law does not say who bears the costs for this operation, the 
contracting parties shall decide the person who will have this duty. If there is no such 
provision in the contract, then it shall be made a distinction in relation to the persons on the 
benefit of whom the trust is made. Therefore, it the trust is made on the benefit of the 
trustor, then he shall bear the cost of the operations related to the transfer of rights, while if 
the trust is made on the benefit of both parties, the trustor and the trustee, then the expenses 
shall be borne by them proportionally with the share of their benefit from the trust. If the 
beneficiary of the trust is a third party, since he is not a party of the contract, he does not 
take any commitment regarding the trust, so that the expenses related to the transfer of trust 
rights shall be borne too by the trustor, if there is no contrary stipulation5. 

 

b) The payment of the trustee’s remuneration  
According to article 784 paragraph (2) of the Civil Code, the remuneration of the trustee 

shall be established by the parties’ convention or, in the absence of it, according to the 
provisions of article 793 paragraph (1) of the Civil Code regarding the remuneration of the 
manager of someone else’s assets6. As a consequence, the trustee is entitled to remuneration 
even if this was not stipulated in the contract, as trust is not an operation by free title. 

 
3.2.  The powers of the trustee 
 

The basis of the field is represented by the provisions of article 784 paragraph (1) of 
the Civil Code, according to which, when it comes to third parties, it is considered that the 
trustee has full powers over the trust property, acting like a genuine and single owner of the 
rights involved, except for the case in which it is proven that third parties were aware of the 
limitation of such powers. The text is an application of the provisions of article 781 of the 
Civil Code regarding the opposability of trust, as the trust contract is opposable to third 
parties in the form and since the moment it is mentioned in the Electronic Archive for 
Security Interests in Movable Property, which shall also have the role of a national register 
of trusts. According to the second paragraph of article 781 of the Civil Code, if the trust 
property also includes real estate rights or guarantees, then they shall be registered in the 
real estate register, for each right in part. This compulsory character of the registration in 
the real estate register of the rights and guarantees composing the object of the trust 
contract lays an emphasis on its character of transferring rights. 

                                                 
5 Vasile Nemeş, quoted works., p. 521. 
6 The trustee receives the property with a temporary title and a limited purpose. In practice, the trustee shall enjoy 

extended rights upon the trust object, which makes him different from the administrator of someone else’s assets.  
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Although the law contains no clear provision for this matter, when fulfilling his 
attributes and for achieving the purpose for which the trust contract was constituted, the 
trustee can conclude legal acts of preservation, administration and, in certain instances, 
legal acts containing provisions. All the legal acts and particularly the provision ones shall 
have to be clearly mentioned in the trust contract, because when the trust contract ends, the 
trust property is given back to the trustor or the beneficiary, according to the case. 

 
3.3.  The trustee’s duties 
 

The Civil Code clearly regulates the following duties belonging to the trustee: 
a) The compliance with his attributes related to trust 
In strong connection with what has been stated above, the trustee must comply with 

the attributes which he receives regarding trust. As in the vision of the Civil Code the 
trustee is a qualified subject, a genuine professional, being in fact paid for his quality, when 
exerting his functions he must act with the due diligence of a professional and good owner; 
consequently, he will be accountable in front of the trustor for the slightest fault and shall 
have to pay damages for the prejudices caused.  

 

b) The trustee must comply with the formalities related to the trust registration and 

opposability in regard to third parties 
The compliance with the formalities regarding the registration of the trust in the 

registers clearly provided for by the law rests with the trustee. For this purpose, the trustee 
is bound to register the trust contract and its modification within a month from the moment 
they are concluded, at the fiscal authority competent to administer the amounts of money 
owed by the trustee to the consolidated state budget. When the trust property comprises real 
estate rights, they shall have to be registered at the specialized department of the local 
public administration which is in charge with the administration of the amounts of money 
owed to the local budgets of the administrative-territorial units within the territory of which 
the real estate building is found. 

As seen before, trust is subject to some opposability requirements in relation to third 
parties. Since the lawmaker does not mention the person having the duty to comply with 
the formalities related to opposability and publicity in the field and given the onerous 
character of the trust contract, it shall be registered at the Electronic Archive for Security 
Interests in Movable Property by the trustee as well, if the parties made no other 
provisions within the contract7. 

 

c) The trustee is bound to notify his quality to the third parties entering the contract 
The duty is instituted by the provisions of article 782 of the Civil Code, which 

constitute a genuine bridge between the institution of trust and the institutions of 
conventional representation, of assets management and mandate. For this purpose, article 
782 paragraph (3) of the Civil Code states that in all the cases in which the trustor or the 
beneficiary request it in accordance with the trust contract, the trustee will have to mention 
the quality according to which he acts. If the trustee acts by not observing this duty and 
concludes an act prejudicing the trustor, it shall be considered that the act was concluded by 
the trustee on his own name within the relations between them  

                                                 
7 Liviu Stănciulescu, Vasile Nemeş, qouted works, p. 568. 
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If the contract contains no explicit obligation about it, the mention of the trustee’s 
quality in his relation with third parties can also be made upon his initiative. Therefore, 
according to article 782 paragraph (1) of the Civil Code, when the trustee acts on behalf of 
the trust property, he can make an explicit mention about it, except for the cases in which 
this is forbidden by contract. Moreover, when the trust property comprises rights with a 
transmission which is subject to publicity, the trustee can demand the mention of his name 
and the quality according to which he acts in the publicity register [article 782 par. (2) of 
the Civil Code].  

 

d) The trustee is accountable for the trust enforcement  
This duty is regulated by article 783 of the Civil Code, according to which the trust 

contract must comprise the conditions according to which the trustee is accountable in front 
of the trustor for the way he fulfils his duties. Moreover, the trustee is also accountable at 
certain periods of time established in the trust contract in front of the beneficiary and the 
trustor’s representative, upon their request. Consequently, since the trust contract is a 
transfer one, concluded for a limited period of time, the law states that the trustee is held 
accountable just like a mandatary. Although the legal text has an imperative character, it 
does not state nonetheless the sanction which shall be applied if the contract does not 
contain the conditions in which the trustee is accountable for the trust enforcement.  

 

e) The trustee is accountable for the prejudices caused 
When complying with the acts and operations related to trust, it is possible for the 

trustee to cause certain prejudices, reason for which the law regulates his responsibility for 
the prejudices caused. Thus, according to article 787 of the Civil Code, the trustee is 
responsible for the prejudices caused by the acts for the conservation or administration of 
the trust property, but only with the other rights included in his property. As it can be 
noticed, the legal text constitutes an application of the theory related to the assignment 
property, according to which the trustee is responsible for the prejudices caused by his 
illicit deeds only with the rights from his own property, according to article 31 of the Civil 
Code8. Law does not speak of the responsibility for the prejudices caused by the acts 
containing provisions related to the assets, although they can be assimilated to some 
administration acts, by taking into account the whole trust property. 

Besides the responsibility for the prejudices caused, law also provides for the 
possibility to replace the trustee. Thus, article 788 paragraph (1) of the Civil Code states 
that if the trustee does not comply with his duties or endangers the interests entrusted to 
him, the trustor, his representative or the beneficiary can demand the replacement of the 
trustee in court. The replacement is ruled with emergency and priority by the court, being 
necessary the agreement of the new trustee. Until the replacement application is resolved, 
the trustor, his representative or, in their absence, the beneficiary, shall appoint a provisory 
administrator of the trust property [article 788 paragraph (2) of the Civil Code]. The 
appointment of the provisory administrator can be ruled only by the court, with the 
agreement of the appointed person; at the same time, the provisory administrator must have 
full power of exercise. For a logic consistency, this application will also be solved with 
emergency and priority, similar to the replacement application and before this one is 
resolved. 

 

                                                 
8 Art. 31 last paragraph of the Civil Code provide a few examples of assignment patrimonies, which also mention the 

trust patrimonies, constituted according to the provisions of Title IV Book III.  
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f) The trustee is bound to give back the trust property when the contract ends or on 

the occasion of his replacement 

According to the provisions constituting the legal content of the trust, a trustee cannot 
dispose freely of the trust property unless in the conditions clearly mentioned by the trust 
contract. At the same time, the transmission of the rights composing the trust property is 
temporary, since the length of the trust contract cannot exceed 33 years, while when this 
term expires, the trust property must be returned to the trustor or beneficiary, according to 
the case. For this purpose, article 791 paragraph (1) of the Civil Code states that when the 
trust contract ends, the trust property existing at that moment is transferred to the 
beneficiary; if there is no beneficiary, it is transferred to the trustor. 

At the same time, the trustee is bound to give back the trust property to the new 
trustee, if he is replaced; the provisions of article 788 paragraph (3) of the Civil Code are 
applied in this case, according to which if the court appoints a new trustee, then he will 
have all the rights and duties provided by the trust contract.  

 
 
4. The end of the trust contract 
 
The Civil Code provides for several cases in which a trust contract ends, namely: the 

expiry of the term for which the contract was concluded, the accomplishment of the trust 
purpose, the unilateral denunciation, the renunciation to trust and the start of the insolvency 
procedure against the trustee. The core of the field is represented by the provisions of 
article 790 of the Civil Code. 

 
4.1.  The expiry of the term 
 

According to article 790 paragraph (1) of the Civil Code, the trust contract ends once 
the term for which it was concluded expires, without for the legal norm to contain 
something special regarding the general case of the legal acts which cease at the expiry of 
the terms for which they were concluded. 

 
4.2.  The accomplishment of the trust purpose 
 

According to the same article 790 paragraph (1) thesis 2 of the Civil Code, trust ends 
once the purpose pursued is accomplished before the term established. Consequently, if the 
contract provides for a determined period, this ceases when the purpose for which the trust 
was created is accomplished. Such situation would exist when a trust was created for 
paying some debts of the trustor towards the beneficiary.  

 
4.3.  The denunciation of the contract 
 

Law also takes into account denunciation as a way to terminate the trust contract. For 
this matter are applied the provisions of article 789 paragraph (1) of the Civil Code, 
according to which the trust contract can be unilaterally denunciated by the trustor, as long 
as it was not accepted by the beneficiary. Thus, by exception from the principle regarding 
the irrevocability of the effects of a legal act, it is possible to make a unilateral denunciation 
of the contract in the trust field; only the trustor enjoys this right and until the acceptance of 
the contract by the beneficiary. The acceptance must not take a certain form, as the 
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requirement to conclude it in an authentic form is compulsory only when it comes to the 
trust contract which intervened between the trustor and trustee. Law does not specify the 
reasons triggering the denunciation of the contract by the trustor, not the duty to give a 
notice. Consequently, trust can be denunciated by the trustor at any moment while the 
contract is enforced, as long the beneficiary did not accepted it, not having to justify his 
attitude. Moreover, as long as no notice term is instituted, the trustee will have to comply 
with the denunciation as soon as it is made. 

According to article 789 paragraph (2) of the Civil Code, the acceptance of the trust by 
the beneficiary triggers the impossibility for the trustor to denunciate the contract otherwise 
than with the agreement of the beneficiary or, in the absence of it, with the approval of the 
court. The same rule is applied also if intervenes the modification or revocation of the 
contract by the parties. Therefore, after the acceptance of the contract the general rule 
mutuus consensus – mutuus disensus is applied. This text can be assessed as an application 
of the provisions of article 1271 of the Civil Code9., but since law makes no distinction, the 
modification can also be required also for other reasons than the ones restrictively provided 
by the regulations of unpredictability. By no means does the law condition the denunciation 
of the contract on the justification of a certain reason, but the court must have serious 
reasons to rule on the termination of a contract by denunciation10.  

 
4.4.  Giving up on trust 
 

According to article 790 paragraph (2) of the Civil Code, a trust contract ends when all 
the beneficiaries give up on trust and the contract did not mention that the trust relations 
shall continue in this case. As a consequence, if the trust contract provides for a way to 
continue the trust relations, then the contract does not end, as it will continue according to 
the conditions stipulated in the contract. At the same time, the end of the contract takes 
place only if all the beneficiaries give up on trust. If there is at least one beneficiary not 
giving up, the contract shall produce effects in his regard, without ceasing to exist. 

According to law, the renunciation statements are subject to the same registration 
formalities as the trust contract. The end of the trust contract takes place together with the 
end of the registration formalities related to the last statement of renunciation [article 790 
paragraph (2) final thesis of the Civil Code]. 

 
4.5.  The trustee’s bankruptcy 
 

According to article 790 last paragraph of the Civil Code, the trust contract also ends 
when the bankruptcy procedure regarding the trustee was ordered to commence, or when the 
effects of the legal person’s reorganization take place. Consequently, only the trustee’s 
bankruptcy determines the end of the contract, while the bankruptcy of the trustor or 
beneficiary does not generate legal consequences regarding the existence of the trust contract. 

This case in which the trust contract ends represents a derogation from the provisions 
related to bankruptcy contained by the Law No. 85/2014 on the procedures to prevent 
bankruptcy and for dealing with bankruptcy11, which clearly forbid any contractual clause 
for abolishing contracts under enforcement on the reason that the bankruptcy procedure is 

                                                 
9 This article acknowledges the unpredictability theory, his provisions applying only to the contracts concluded after the 

entry in force of the new Civil Code.  
10 Vasile Nemeş, quoted works, p. 525. 
11 Published in the Official Gazette No. 466 from 25th June 2014.  
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opened. At the same time, given the specific features of the procedure involved at a 
thorough analysis, at least two special normative acts should not be omitted: the G.O. No. 
10/2004 on the bankruptcy of credit institutions12 and Law No. 503/2004 on the financial 
recovery and the bankruptcy of insurance societies13. 

Taking into account that the nature of the trust contract is an intuitu personae one, 
another clause for ending the contract is also the end of the quality of lawyer or notary 
public, under the legal conditions. 

 
 
5. The effects of the end of the trust contract 
 
Law institutes several special rules regarding the effects of the end of the trust 

contract. For this matter, according to article 791 of the Civil Code, when a trust contract 
ends, the trust property existing at that moment is transferred to the beneficiary, while if the 
latter is absent, to the trustor. In fact, this transmission completes the trust mechanism. As 
law makes no distinction about it, the trust patrimony must be given back no matter the 
cause for which the trust contract ends. 

According to the second paragraph of article 791 of the Civil Code, merging the trust 
property with that of the beneficiary or trustor shall take place only after the payment of 
trust related debts. Therefore, the trustee must first of all extinguish the liabilities of the 
trust, while afterwards he shall transfer the rights corresponding to trust towards the 
beneficiary or, in his absence, towards the trustor. Until the payment of trust debts, the trust 
property transmitted towards the beneficiary or trustor shall exist in the form of an 
assignment property regulated by law, according to article 31 paragraph (3) last thesis of 
the Civil Code.  
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THEORETICAL AND PRACTICAL CONSIDERATIONS  
ON GATHER MULTIPLE INDIVIDUAL LABOUR CONTACT 
 

Dan ŢOP* 
 
 
Abstract. The Labour Code provides that any employee has the right to work at the same 

employer or different employers, based on individual employment contracts, benefiting from the 

corresponding salary for each of them. Labour legislation does not establish the existence of an 

obligation breaks from work performed under two or more individual employment contracts, one 

condition is necessary as work rules at two or more employers, do not overlap. As long as the law 

stipulates a maximum duration of work performed in the event of overlapping, sustained exceeded 

by two full-time employment it is legal to hire a person based on two contracts for full-time work at 

two different employers. A contrary view would violate the constitutional right to work and 

freedom of work. The current regulations of the Labour Code should be complemented by clear 

provisions regarding the possibility of cumulation of several labour contracts, without limitation 

duration of daily work. 

Keywords: multiple employments; The maximum duration of daily work; freedom of labour; 

work norm; of faithfulness 
 
 
As an expression of free work, settled by the art. 38 para. 1 of the Constitution, art. 

35 para. 1 of the Labour Code provides that any employee has the right1 to work at the 
same employer or different employers, based on individual employment contracts, 
benefiting from the corresponding salary for each of them. 

The Labour Code does not impose the condition that the total hours worked under 
several individual employment contracts does not exceed the maximum duration of 
working time, which according to art. 114 par. one is 48 hours per week, including 
overtime. 

Because it is satisfied that the provisions of the Labour Code on working time while 
considering working under a single individual employment contract, if a plurality of 
functions, the provisions of art. 114 paragraph 1, not applicable. 

Labour legislation does not establish the existence of an obligation breaks from 
work performed under two or more individual employment contracts. 

As long as the law stipulates a maximum duration of work performed in the event of 
overlapping, sustained exceeded by two full-time employment it is legal to hire a person 
based on two contracts for full-time work at two different employers. A contrary view 
would violate the constitutional right to work and that the labor freedom. 

In these conditions it can be performed two functions full time or function full time 
and other functions part-time at different employers subject to the conditions that: hours 
do not overlap, and supply activities can be carried out suitable for both employers. 

                                                 
* Professor PhD, Valahia University of Târgovişte, Romania. 
1 Dan Ţop, Labour Law - Social Security Law, second edition, revised and enlarged, Bibliotheca Publishing, Targoviste, 

2013, p. 159. 
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Accumulation is therefore in principle free2, one condition that would require is that 
labor standards two or more employers - if they are expressed as rules of time - do not 
overlap obligation employee loyalty enforced a default limitation and partially. 

Thus, the juridic literature3 has expressed the opinion that in case of possible 
controversy between employer and employee regarding the violation or not the duty of 
loyalty by some overlapping, the court will have to apply by analogy, some of the criteria 
taken in view of the legislature in art. 21 para. 2 of the Labour Code to underpin non-
compete clause, especially those concerning the nature of the activity and the activity of the 
employer 

If it is the same employer, although, as noted, is not required by law provided that the 
total hours worked under several individual employment contracts does not exceed the 
maximum duration of working time, tend to appreciate that such a situation constitutes a 
violation of Article 115 par. 2 of the Labour Code, under which,, the daily working time of 
12 hours must be followed by a rest period of 24 hours ", and therefore daily work contracts 
in cases of overlapping work for the same employer could above 11 hours a day, implying 
that there can only: a work full-time work for 8 hours and another part-time work more than 
3 hours a day. 

We can not agree with such a claim because it would violate the principle of freedom 
of work which takes into account not only the free choice of employment, but also the time 
spent actually performed work daily.  

On the other hand, would create an unnatural discrimination between employees who 
accumulate more contracts work for the same employer for those who accumulate such 
contracts to different employers. 

However, if the law does not compel a maximum statutory working time under several 
contracts of employment, according to the rule that what is not prohibited is allowed, it can 
not operate any ban on the cumulation of several individual employment contracts. 

The doctrine was stated that "the number of employment contracts may be aggregated 
although it is theoretically unlimited is subject to restrictive guidelines: a first limitation - 
the obligation of the employee loyalty, which excludes cumulation an employer competitor; 
second limitation, incompatibilities or legal prohibitions; The third limitation concerns the 
apprenticeship contract at work inappropriate for his overlapping with another contract of 
the same kind '4 

Art. 35 para. 2 of the Labour Code states that do unless the law provides for 
overlapping of functions incompatibilities. 

Thus, a chartered accountant may be added that the quality of employee status but will 
not be able to perform work for individuals or institutions to which they are employed and 
those who are contractually bound to their employers or compete. 

Art. 35 para. 2 of the Labour Code states that do unless the law provides for 
overlapping of functions incompatibilities. 

Some incompatibilities may include5: incompatibilities provided by Law no. 514/2003 
which expressly prohibits legal adviser overlapping functions, he may not sign a new 

                                                 
2 Raluca Dimitriu, Individual employment contract. Present and Perspectives, Economic Tribune Publishing House, 

Bucharest, 2005, p. 164. 
3 I.T. Stefanescu, Ovidiu Macovei, Brânduşa Vartolomei, Correlation between the obligation of  fidelity and non-

compete clause inserted in the individual employment contract, "Law" no.  11/2005, p. 88-104. 
4 I.T.Ştefănescu, Few controversial issues of the Labour and Social Dialogue Law, the Law no.8/2012, p. 122 
5 Dan Ţop, Treaty Labour Law, Publisher Wolters Kluwer, Bucharest, 2008, p. 210. 
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contract or trade union of his own unit;6 intolerance to local officials, local government 
established by Law no. 215/20017; incompatibilities on civil servants, magistrates, notaries, 
lawyers, bailiffs, police officers, chartered accountants and authorized accountants, doctors 
and pharmacists (which can not serve two qualities), customs officers, forestry and active 
military personnel. 

Regarding the overlapping of functions where legal advisors, the doctrine was revealed 
that,, should be uniform for both regulated legal advisers (ie employees and civil servants) "8 

Overlapping of functions is completely prohibited9 for foreign workers. They have no 
right to cumulate two employment contracts under the same work permits, nor the right to 
request two work permits in order to complete the regimen of two overlapping of functions. 

We mention that in the legal literature distinguish between overlapping of functions 
and overlapping qualities, the latter referring to "cumulation quality active person (who 
obtain professional incomes) with the pensioner, the foundation's social foundation of 
normative overlapping of rezindând legal right qualities in the seniors to be active and 
integral part of society and the right of everyone to a decent income."10 

In this regard we analyze11 aspects related to pension cumulation wage or salary in 
unemployment and other special situations that exceed the Labour Code regulations, but 
which are important in terms of employment. 

In conclusion we consider that current regulations of the Labour Code should be 
complemented by clear provisions regarding the possibility of cumulation of several labor 
contracts, without limitation duration of daily work and therefore fully complied with the 
fundamental principle of labor law on labor freedom. 
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THE INCIDENCE OF FISCAL LEGAL NORMS UPON NOTARIAL 
ACTS REGARDING THE TRANSFER OF REAL ESTATE 

PROPERTIES FROM THE PERSONAL PATRIMONY 
 

Rada POSTOLACHE* 
 
 
Abstract. The collection of taxes and contributions is deferred to some structures with fiscal 

competence, constituted for this purpose. Yet, due to the particular features of some taxes involved, 

but also out of operational reasons, the Romanian lawmaker has instituted the duty for these taxes to 

be collected by other entities than the fiscal ones. We are speaking of the tax on the incomes 

generated by the sale of real estate properties from one’s personal patrimony, which is collected by 

the notaries public’s offices. This tax shall be subject to the current analysis, aiming to point out the 

elements which render it specific in relation to other compulsory fiscal taxes. In order to carry out the 

current analysis, shall be used as a main documentary reference point the special fiscal and legal 

norms, but also the legal literature and practice in the field. 

Keywords: tax, property, transfer of property, fiscal statement, notary public office.  

 
 
1 Introduction  
As a rule, property is understood as “a totality of assets or the wealth belonging to a 

community or individual”1.  
Understood like this, property is subject to some different taxes, depending on the 

nature of the assets composing it – movable or immovable – but also on the legal acts at the 
basis of the ownership/acquirement and transfer of such assets. 

The taxes related to property are regulated by the Fiscal Code2 at two distinct titles: 
Title IV (“Income tax”), Chapter IX, with the indicative title “Incomes from the transfer of 
real estate property out of the personal patrimony”, articles 111-112; Title IX (“Taxes and 
local taxes”): Chapter 2 “The tax on buildings”, articles 455-462; Chapter 3 “The tax on 
lands”, articles 463-467; Chapter 4 “Tax on transport means”, articles 468-472. 

The unitary enforcement of these provisions is based on the Methodological Norms for 
the enforcement of Law No. 227/2015 on the Fiscal Code, approved by the Government 
Decision No. 1/20163, but also on other regulations, particularly the Orders of the Public 
Finances Ministry, which shall be pointed out in the current analysis.  

The provisions of the Fiscal Code provide for the following taxes4 related to property 
– understood by the lawmaker as personal and real estate one: 

a) the tax on the transfer of real estate property. Attached to real estate properties 
(with the generic meaning of assets), this tax is integrated on the one hand to the broad 
category of tax incomes due by natural persons, having the title of tax on the transfer of the 

real estate property from the personal patrimony and being founded on the legal general 

                                                 
* Prof. Assoc. PhD. Faculty of Law and Administrative Sciences, “Valahia” University of Târgovişte, Romania.  
1 http://dexonline.ro/definitie/avere (Romanian definition of property). 
2 Law No. 227/2015 on the Fiscal Code, Official Gazette, Part I, No. 688 from 10th September 2015. 
3 Official Gazette, Part I, No. 22 from 13th January 2016, briefly called here Methodological Norms (M.N.). 
4 The legal literature with a financial character classifies property taxes as it follows: a) taxes on the property itself; b) taxes 

on the movement of property; c) taxes on the property increment or the increase of the value of the property. See for this 
matter Mircea Ştefan Minea, Dreptul finanţelor publice, Accent Publ. House, Cluj-Napoca, 1999, pp. 107-108.  
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ground of the provisions of article 61 letter h) of the Fiscal Code and the special substantial 
legal regime instituted by articles 111-113 of the Fiscal Code5. On the other hand, when the 
taxpayer is a legal person, this tax is integrated to the category of income taxes (obtained 
out of the transfer of real estate properties).  

In essence, the tax on the transfer of real estate property is a tax on the property 
movement, with the meaning of “real estate property transfer”/its parts.  

b) the tax on the substance of property (the property itself). We include here the tax 
established upon the personal/real estate property, which is determined according to the 
substance of the property and the criteria established by law. Here are a few examples: the 
tax on buildings, the tax on lands, the tax on transport means. These are completed by the 
taxes on the property increment or on the increase of the value of the property, generated by 
the added value of certain assets, coming from instance from the improvement made to 
them. Finally, these only constitute an addition, a rearrangement of the tax on the substance 
of the property.  

All these types of taxes have in common their attachment to the property right upon 
the movable and immovable assets composing the property of a person. The transfer of 
personal/real estate properties and their parts can be made, according to the case, by going 
through the notarial and judicial procedure of forced execution, but also by other 
procedures agreed by law. The procedure attached to the property transfer is relevant from a 
fiscal perspective, particularizing the competence to determine the taxable basis, the 
calculation, individualization and collection of the resulting tax and sometimes even the 
fiscal jurisdiction.  

Among the taxes mentioned before, the present analysis shall take into debate the 
movement of real estate property from personal patrimony, by going through the notarial 
procedure and from the perspective of related fiscal regulations.  

 
 
2. The tax on the transfer of real estate property from personal patrimony. 

Constitutive elements 
 

2.1. Definition 
 

The tax on the income resulting from the transfer of real estate property from the 
personal patrimony has been introduced starting with the 1st of January 2007, by Law No. 
343/2006 on the modification and completion of Law No. 571/2003 on the Fiscal Code6, 
replacing the stamp duties for the notarial activity7.  

This is an income tax resulting from the transfer of real estate property from the 
personal patrimony, for the purposes of the Fiscal Code, which natural persons have to pay; 
it is also integrated to the broad category of the taxes on income. The amounts of money are 
calculated and cashed with the title of “compulsory fiscal collection of money, due to the 
public budget and not to the notary public for the services provided”.  

 

                                                 
5 We are speaking of a tax on incomes, together with the following taxes on: a) incomes from independent activities; b) 

incomes from salaries and other amounts assimilated to salaries; c) incomes from the cession of the assets use; d) 
incomes from investments; e) incomes from pensions; f) incomes from agricultural activities, forestry and fishery; g) 
incomes from prizes and gambling; i) incomes from other sources.  

6 The former Civil Code, abrogated by Law No. 227/2015, quoted above. 
7 Regulated by the Government Ordinance No. 12/1998, abrogated by Law No. 343/2006, quoted above.  
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2.2. Taxpayers 
 

In brief, according to article 111 of the Fiscal Code, a taxpayer is a natural person 
having the duty to pay a tax [point 33 (1) letter a) of Methodological Norms]. According to 
the case, in regard to the operation for the transfer of real estate property, a taxpayer can be: 
a) the seller, annuitant, person transmitting the caretaking contract, the act of payment, 
transaction contract; b) the exchangor, optionee, owner of an immovable asset, as the case 
may be, in the real exchange contracts; c) the donee, when it comes to the transfer of the 
property right by donation; d) the natural person from the patrimony of whom is transferred 
the property right or parts of it, with the title of contribution to the share capital e) the legal 
or testamentary heir, as well as a legatee by particular title – when it comes to the transfer 
of the property right mortis causa.  

In conclusion, the taxpayer can be both the owner of a transferred immovable asset 
and its receiver.  

 

2.3. The object of tax collection (the taxable part) 
 

Law clearly makes subject to taxation the incomes coming from the transfer of real 

estate properties (immovable assets), hence the title of tax on the movement of property. 
The methodological norms mentioned above (shortened M.N.), point 33 letter e), provide 
the following meaning to the transfer of property right or its parts: “(…) the alienation by 
means of legal acts between the living persons of the property right or its parts, irrespective 
of the type or the nature of the act by means of which this transfer is made: sale-purchase, 
donation, life annuity, caretaking, exchange, payment, transaction, contribution to share 
capital, including the case when the transfer is made on the basis of a judicial decision8 and 

other similar ones”. Yet, out of the corroborated interpretation of all the provisions of point 
33 of M.N., it can be deducted that the “transfer” (alienation) concerns the property right 
upon the real estate properties belonging to natural persons, but also their parts, being 
performed by means of a diversity of acts concluded inter vivos, as well as mortis causa, 
which are mentioned in its content, but are not comprehensive (“and other similar ones”). 

Real estate properties must be taken into account only in a restrictive meaning, 
attributed by fiscal norms: buildings of whatever type and their corresponding lands; lands 
of whatever type without buildings9 belonging to natural persons.  

 

2.4. The taxation basis. Criteria 
 

The tax is determined on the basis of some regressive/proportional percentage shares, 
applied to the incomes obtained from the operations related to the transfer of real estate 
properties and which are differentiated according to the following legal criteria: the way of 

transmitting real estate property; the term which passed from the moment when the 
taxpayer acquired the property right and the moment when this is alienated [article 111 
paragraph (1) of the Fiscal Code].  

When the property right and its parts are transferred by means of legal acts among 

living persons, taxpayers owe a tax which is calculated as it follows:  

                                                 
8 According to M.N., point 33 letter f), “the definitive and irrevocable acknowledgement by a final and enforceable court 

decision of the acquirement of a property right as an effect of usucapio does not constitute a chargeable transfer”.  
9 For more details, see M.N., point 33 letters b), c), d). 
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a) for the buildings of whatever type and their corresponding lands, but also for 
whatever type of lands without buildings, acquired within a 3 year term10: 3% from a value 
up to 20.000 lei; 6.000 lei + 2% calculated at a value which overcomes 200.000 lei;  

b) for the real estate properties described at letter a), acquired during a period of more 
than 3 years: 2% up to the value of 200.000 lei; more than 200.000 lei: 4.000 lei + 1% 
calculated at the value which overcomes 200.000 lei.  

When it comes to the transmission of the property right and its parts with the title of 
inheritance, no tax is owed, if the succession is debated and ended within 2 years from the 
moment the author of the succession dies. When the succession procedure does not end 
within the term provided above, heirs owe a 1% tax, calculated at the value of the 
succession patrimony11. Since law makes no other mention, derogation is meant to 
encourage the resolution in time of hereditary issues12.  

According to article 111 paragraph (2) of the Fiscal Code, the analysed tax does not 

have to be paid in the following cases: 
a) when acquiring property rights upon lands and buildings of whatever type, by 

reconstituting the property right on the basis of special laws (we include here acts with a 
fixing character); nonetheless, the subsequent alienation of the assets acquired on the basis 
of these laws shall be subject to taxes; 

b) when acquiring the property right with a donation title between relatives and in-
laws, until the 3rd degree included and between spouses; the proof of spouse, relative or in-
law quality is made with civil register documents; 

c) when are involved abolition acts with a retroactive character, for the acts 
transferring the property right upon real estate assets;  

d) when the owner of the asset has no documents to prove the property, as he 
possesses the immovable asset in fact – the possession shall be established according to the 
conditions of article 13 of the Law of cadastre and real estate publicity No. 7/1996. 

The methodological norms contain provisions regarding also other cases in which the 
analyzed tax must not be paid. Thus, according to point 33 (2) the penult paragraph of the 
M.N., the transmission of the property right or its parts is exempted from taxes when 
involving real estate properties belonging to the patrimony of the natural person’s business. 
The incomes obtained from the transmission of the property right or its parts for these real 
estate properties are part of the category of incomes generated by independent activities, 
but have another legal regime. They are included in the categories of incomes for which the 
annual net income is determined on the basis of the accounting data. 

Moreover, according to point 33 (2) the penult paragraph of the M.N., the analyzed tax 
must not be paid either when it comes to a legal or willing partition, or the regime of the 
assets separation; we cannot speak here of a transmission of a real estate property, but only 
of a delimitation of it within the patrimony of each owner.  

                                                 
10 The date from which this term starts to pass is the acquirement date, whereas the term is calculated according to the 

conditions of common law [M.N., point 33 letter g)]. For the situations which apply for establishing the acquirement 
date, see M.N., point 33 letter h).  

11 When a judicial or willing partition is made, no tax is owed. The will of the lawmaker is that of exclusively charging 
the property right and its parts, which have a constitutive or transfer effect. By means of the judicial or willing 
partition, no transfer of rights is made between the exchangors, but are only noted and acknowledged pre-existing 
rights, with a retroactive effect. For this purpose, see the Decision No. 2983 of Cluj Court of Appeal, from 11th 
December 2008, available at: http://legeaz.net/spete-contencios/contencios-fiscal-venituri-din-transferul-2983-2008.  

12 The rules enforceable to the succession procedure are instituted at point 33 (3) of the M.N. 
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No tax must be paid also when it comes to vacant successions or succession partition 
(of course, the tax is applied upon the transmission of the property right and its parts 
delimited by succession).  

 
 
3 Procedural aspects regarding the tax on the transfer of real estate property 

from the personal patrimony. Fiscal prerogatives enjoyed by notaries public.  
 

3.1 The establishment of taxable values (briefly, the taxation basis). According to 
article 111 paragraph (4) of the Fiscal Code, “A tax (…) is calculated at the value declared 
by the parties, by means of which the property right or its parts are transferred”. When the 
value declared is less than the minimum value established by the market research13 carried 
out by the notaries public’s chambers, the notary public notifies the fiscal bodies about the 
transaction in question”. 

According to N.M., point 33 (4), last paragraph, the notification shall be done until the 
25th day included of the month following the semester during which the real estate 
transaction was concluded and must comprise at least the following elements: a) the 
contracting parties; b) the number of the notarial act; c) the value registered in the transfer 
act; d) the value established by the market research”. The notification is meant to warn the 
fiscal authority on such transactions, in order to rule on the reality of the amounts declared 
by the parties.  

The provisions mentioned above constitute a novelty element brought by the new 
Fiscal Code and point out: a) on the one hand, the prevalence of the “value declared by the 
parties” in applying the principle pacta sunt servanda, even if the value is under the 
minimum value established by the market research; b) on the other hand, according to the 
new fiscal regulations, the minimum value established by the market research carried out 
by the chambers of the notaries public no longer constitutes the criterion for the compulsory 
quantification of the taxation basis, when the value declared by the parties is below it; 
nonetheless, the minimum value referred to constitutes the element on the basis of which 
the notified fiscal bodies shall assess the correctness of the value of the real estate 
transaction declared by the parties. 

Moreover, the notary public also checks up the specificity of some operations, which 
impose strict rules for determining taxable values: real estate properties transferred as a 
contribution to share capital; unfinished buildings; real estate exchanges, including the 
exchange of an immovable asset – real estate property – with a movable one14. 

Then, the notary public also has the prerogative to determine the net real estate assets 
out of the hereditary patrimony, understood as a taxable basis for determining the tax 
corresponding to the transfer of the property right/part of the property. From a fiscal 
perspective and according to the conditions of article 111 paragraphs (1) and (3) of the 

                                                 
13 The market research constitutes the collection from the real estate market of the information regarding the 

supply/demand and the market values corresponding to the real estate properties involved in the transfer of a 
property right, according to the provisions of article 111 of the Fiscal Code. This research must contain information 
regarding the minimum values recorded on the real estate market during the previous year, depending on the type of 
the real estate property, on the category of the locality where it is located, but also on the area within that locality. 
The market researches are communicated by the Chambers of Notaries Public, after each update, to the general 
regional directions of the public finances within the National Agency of Fiscal Administration, in order for them to be 
used starting with the 1st day of the month following their receipt [point 33 (4) M.N.]. 

14 See for this matter the provisions point 33(4) M.N. 
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Fiscal Code, the hereditary patrimony comprises, by derogation from common law, only 
the net real estate assets – understood as a “value of the real estate properties, after the 
deduction of hereditary liabilities corresponding to them. The liabilities of a succession 
include the certain and liquid obligations proven by means of authentic and/or enforceable 
titles, but also the funeral expenses amounting up to 1.000 lei, which must not be proven 
with written documents” [point 33 (3) letter g) paragraph 1 of M.N.]. 

When the heirs do not know it or do not declare the value of the immovable assets 
composing the succession patrimony, when establishing the total value of the latter shall be 
taken into account the values of the assets resulting from the market research.  

The estimative values (from the market research) established by the Chambers of 
Notaries Public are also taken into account by the fiscal authorities, when the establishment 
of the tax upon the transfer of real estate properties constitutes their prerogative, in order to 
establish a unitary practice.  

 

3.2. Calculating, collecting and transfer the tax on the transfer of the real estate 

property by the notary public’s office 
 

Calculating and collecting the tax. According to article 111 paragraph (6) of the 
Fiscal Code and point 33 (5) of the M.N., the duty to calculate and collect the tax belongs 
to the notaries public for the acts which they authenticated. We can speak here of a 
calculation and cashing by the legal effect, carried out by the notary public, while the 
lawmaker does not approve of the competence of another authority. At the same time, it 
can be noticed the derogation from common rules, attributing the prerogative of 
calculating taxes to fiscal bodies15.  

According to article 111 paragraph (6) of the Fiscal Code, “a tax (...) is calculated and 
collected by the notary public before the authentication of the act or, as the case may be, the 
drafting of the document ending the succession”. The notary public carries out his own 
legal duty – that of calculating, collecting and paying the tax, for which he is accountable 
of, but without substituting to the fiscal authority, which happens after he transfers the 
amounts of money.  

Similar to taxes withdrawn from the source, the notary public makes an anticipated 
collection of money – before carrying out the notarial procedure – for authenticating the act 
and ending succession.  

The taxpayer can make the payment in cash, while the notary public cashes the 
amounts of money in his office, releasing a receipt; also, the tax calculated can be paid also 
by bank transfer, in the account of the notary public’s office, the payment order being the 
proof of payment.  

By derogation, we cannot speak here of the taxpayer’s fiscal statement, a taxation 
decision or another legal act assimilated to the latter – as fiscal administrative acts to establish 
the fiscal duty – debt titles. Finally, the tax payment document by the taxpayer shall be 
mentioned in the authentication of the act/authentication of the conclusion of the succession, 
which shall be check on the occasion of the fiscal inspection by the fiscal inspectors.  

The absence of an administrative fiscal taxation act has raised the issue of the 
incidence of the provisions allocated by the Fiscal Procedure Code to the administrative-
fiscal jurisdiction, at article 268. Under the circumstances in which we cannot speak of a 

                                                 
15 Fiscal bodies are taken into account according to the meanings of the Fiscal Procedure Code. 
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fiscal administrative act – debt title, it is raised the issue of approving the administrative 
appeal made by the taxpayer, when the latter owes no tax or the tax has been mistakenly 
collected by the notary public; the act by means of which the notary public calculates and 
collects the tax is not among the acts subject to fiscal appeal, mentioned by the Fiscal 
Procedure Code.  

It is true that the Fiscal Code provides for rectification in this case (at the initiative of 
the notary public’s office) and approves of the restitution of the tax, upon the taxpayer’s 
demand, as an alternative for the erroneous collection of the tax, but all these procedures 
cannot prevent the taxpayer’s access to justice16.  

The transfer of the tax collected. The tax calculated and collected by the notary public 
must be transferred until the 25th day of the month following the one in which the tax was 
collected. The regularity of these transfers is provided by the regularity of real estate transfers. 

The tax established according to the conditions of article 111 paragraphs (1) and (3) is 
transferred to the State Treasury within the territory where the notary public’s office is 
fiscally registered; the transfer is made by payment order, in the single incomes account of 
the State Bank 20.47.01.01 (“State budget incomes – amounts of money cashed for the state 
budget, in the single account, under distribution”). The amounts of money are distributed 
and extinguished by the fiscal competent bodies; these shall perform the percentage 
distribution of the amounts of money towards their beneficiaries – the State Budget (50%) 
and the budget of the administrative-fiscal units on the territory of which are the immovable 
assets which were subject to alienation (50%).  

Which is the quality of the notary public’s office in relation to these fiscal 
prerogatives? In the way it is stated, the legal text allows for the conclusion that the legal 

taxation relation is established between the taxpayer and the notary public’s office – which 
calculates, collects and transfers the tax on the property transfer to the public budget. It 
performs a legal duty attributed to it by the special legislation. Finally, the notary public’s 
office carries out a quantification and collection of money for another institution (the State 
Bank); therefore, the notary has the attribute of a formal payer, a particularized one, 
different from the taxpayer who bears the tax. In brief, as the notary public takes care of the 
tax transfer, we can speak of an indirect legal relation taking place between the taxpayer 
and the fiscal authority for this type of tax. 

The control of the tax transfer. Since law says no more for that matter, we consider 
that the check-up of the transfer duties carried out by the notary public can be done by the 
fiscal body, by means of the fiscal inspection, according to the Fiscal Procedure Code, the 
more that the notaries public’s offices also have the attribute of taxpayer for the taxes 
corresponding to the incomes which they make/the assets possessed.  

 
3.3. Rectification of the tax 
 

The tax collection performed within the notarial procedure is not a final one, as it shall 
have to be subsequently checked. The errors or omissions in calculating and collecting the 
tax analyzed here, which are noted by the notary public after authenticating the act or 

                                                 
16 In the case file involved, it was considered that were not met the provisions of article 205 (currently article 268 of the Fiscal 

Code) invoked by the petitioner, as the petitioner could not prove that he had been affected by a fiscal administrative 
act or by its absence, these being legal possibilities regulated by Title IX of the Fiscal Procedure Code. It was applied 
the principle specialia generalibus derogant and the appeal was rejected as inadmissible. See for this matter: 
https://chat.anaf.ro/ContestatiiSite.nsf/ec4cdbdead046898422570de003c294f/de1b14900a9a30efc22576e30028e3c8/$FILE
/182_2010.pdf.  
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drafting the conclusion act in the succession procedure, shall be notified to the fiscal 

competent body, by justifying the causes which determined them.  
For the amounts of money which are not calculated or collected totally or partially, the 

fiscal body shall issue the taxation decision, under the taxpayer’s responsibility, who shall 
have the duty to pay them within 60 days since the decision is notified to him17.  

Separately, for all these cases, the notary public shall also draft rectification 

statements, with the observance of the procedure instituted by the law.  
All the aspects discussed before show the exception character of the fiscal prerogatives 

attributed to the notary public. 
 
3.4. The restitution of the tax 
 

The restitution of the tax collected is done according to the Order of the Ministry of 
Economy and Finances No. 3384/2008 on the procedure for the restitution of the amounts 
of money representing an income tax for the transfer of real estate properties from the 
personal patrimony, paid to the state budget18. We include here only the restitution of the 
tax attached to the real estate transfers abolished after the tax was paid.  

The restitution is done upon the taxpayer’s demand, based on documents and having 
the content instituted by legal norms. The notaries public’s offices are also involved here, 
but only in a limitative manner, having the duty instituted at point 5 of the regulation, as it 
follows: on the legalized copy of the act transferring the property right upon the assets or 
immovable assets, the notarial office which authenticated the act transferring the property 
shall make a mention on the amount of the tax calculated and collected, by mentioning the 
number and date of the payment order for the State Treasury by means of which the tax was 
paid to the state budget (State Bank).  

The restitution of the tax or the compensation, according to the case, shall be done by 
the fiscal competent body19, on the basis of the restitution decision, according to the special 
provisions assigned to this procedure by the Fiscal Procedure Code, at article 168.  

As the provisions of Order No. 3384/2008 say nothing about the matter, we consider 
that they should be enforced by analogy also to the restitution of the taxes wrongly 
calculated by the notary public’s office, additionally established, given the direct 
involvement of the notary public in the taxes establishment and collection.  

The common law is represented by the provisions contained by the Order of the Public 
Finances Ministry No. 1899/2004 on the approval of the procedure for the restitution and 
reimbursement of the amounts of money from the state budget, but also on giving the due 
interest for the amounts of money given back or reimbursed to taxpayers after the legal 
term expired20.  

                                                 
17 By observing the procedure provided by the Annex 5 of the Order 1706/1889/C/2008 of the Public Finances Ministry 

and the Ministry of Justice on the approval of the procedures for establishing, paying and modifying the income tax 
from the transfers of real estate properties from the personal patrimony, but also the frame and content of some files 
provided by Title III of Law No. 571/2003 on the Fiscal Code, the Official Gazette, Part I, No. 533 from July 15th 2008. 
Regarding the legal regime of the taxation decision, see: Rada Postolache, “Decizia de impunere, act de 
individualizare a obligaţiei fiscale - titlu de creanţă”, in “The Law Magazine” No. 11/2014.  

18 The Official Gazette, Part I, No. 782 from 24th November 2008. For an actual situation, see: https://chat.anaf.ro/ 
ContestatiiSite.nsf/ec4cdbdead046898422570de003c294f/de1b14900a9a30efc22576e30028e3c8/$FILE/182_2010.pdf. 

19 In this case, given that an amount of money paid to the state budget is given back, the competence belongs to ANAF 
(National Agency for Fiscal Administration), by means of its territorial structures – where the home of the petitioner is 
found. Regarding the legal regime of the compensation, see: Rada Postolache, “Compensation of Fiscal Obligations 
According to the Fiscal Procedure Code”, in “Valahia University Law Study”, No. 1/2013, pp. 29-38. 

20 Official Gazette, Part I, No. 13 from 5th January 2005. 
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3.5. The statement duties of the notaries public regarding the transfer of real estate 

properties  
 

Fiscal statements have the specific regime instituted by the Fiscal Procedure Code – 
the common law in the field. According to the case, some have the attribute of (fiscal) debt 
title, while others have only informative attributes21. When it comes to this tax, the notary 
public has the duty to file the statements 100 and 208.  

Statement 100. Apart from the duty of transferring the collected amounts of money on 
a monthly basis, the notary public’s office is also bound to file Statement 100 (The 
Statement on the payment duties towards the state budget) every month, to the fiscal body 
within the territory of which it is located; this shall be done according to the file approved 
by the Order No. 1950/201222 of the ANAF president and with the enforcement of the 
procedure provided for by law.  

Statement 208. The special law institutes the duty of notaries public to file on a 
quarterly basis to the fiscal territorial body an informative statement (208) on the transfers 
of real estate properties, comprising the following elements for each transaction: a) the 
contracting parties; b) the value registered in the transfer document; c) the income tax on 
the transfer of real estate properties from the personal patrimony; d) the notarial taxes 
corresponding to transfer.  

The statement has only an informative role, containing nonetheless data regarding all 
the legal acts dealt with in the period involved, including the secondary headquarters; the 
report period is the semester. The statement is useful for the fiscal authority only as a 
reference point in checking up the fiscal behavior of the notary public and taxpayer. The 
registration in the fiscal register (fiscal role) shall be based on the legal act attesting the real 
estate transfer operation, concluded by notarial procedure.  

The statement is filed on an electronic, magnetic or optical support, by using the 
assistance program elaborated by the National Agency for Fiscal Administration (ANAF) 
and by observing the special requirements provided for by law [article 4 of the Common 
Order of the Public Finances Ministry/Justice Ministry No. 1706/1889/C/2008, with 
reference to Annex No. 6, quoted above].  

3.6 The accountability of the notary public. Naturally, the amount of money which 
was not received on the occasion of the conclusion of the act by notarial procedure must be 
recovered from the taxpayer – as a debtor of the taxation legal relation. The special law 
conditions the accountability of the notary public for not collecting or mistakenly 
calculating the tax analyzed on the willing “deliberate” lack of observing this duty, which 
is quite difficult to prove. Obviously, the duty to pay back the money by the taxpayer has 
priority, the taxpayer having the attribute of a fiscal debtor. We consider that only when the 
taxpayer is bankrupt can the notary public’s accountability be triggered for the partial or 
total lack of collecting the amounts of money, of which he can be accused. 

 

                                                 
21 For more details, see Rada Postolache, “Declaraţia fiscală fiscală în reglementarea Codului de procedură fiscală”, in 

“The Law Magazine” No. 6/2012, pp. 155-163. 
22 Official Gazette, Part I, No. 887 from 27th December 2012. 
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Conclusions 
 
The tax on the transfer of real estate properties, also known within financial legal 

literature as a tax on the movement of property, is added to the tax on the substance of the 
real estate property – the tax on buildings, the tax on fields.  

In brief, we can speak of a distinction between the competence of calculating and 
collecting this tax between notaries public’s offices and fiscal entities; the lawmaker has 
attributed to notaries public’s offices the prerogative to calculate, collect and transfer the 
tax on the transfer of real estate properties from the personal patrimony when this is made 
by notarial procedure, hence instituting a result duty. 

The exertion of fiscal prerogatives does not transform notaries public in fiscal 
structures, as they act as genuine formal payers. Their activity does not cross that of fiscal 
authorities, when the amounts of money calculated are rectified or legal acts are annulled 
after the payment of the tax, generating the restitution of the amounts of money, but also of 
the fiscal statements filed. 

In our opinion, the fiscal prerogatives attributed to notaries public’s offices constitute 
“a key element for the taxation of constitutive legal acts or those transferring real estate 
rights, but also for the succession procedure, since notaries public are bound, due to their 
public authority prerogatives, to extend their counseling competences, in order to cover the 
new issues raised by the fiscal and administrative law”23.  

 
 

 Bibliography: 
 
1. Mircea Ştefan Minea, Dreptul finanţelor publice, Accent Publ. House, Cluj-Napoca, 1999. 
2. Rada Postolache, “Decizia de impunere, act de individualizare a obligaţiei fiscale - titlu de creanţă”, 

in “The Law Magazine”, No. 11/2014. 
3. Rada Postolache, “Compensation of Fiscal Obligations According to the Fiscal Procedure Code”, in 

“Valahia University Law Study”, No. 1/2013. 
4. Rada Postolache, “Declaraţia fiscală fiscală în reglementarea Codului de procedură fiscală”, in “The 

Law Magazine”, No. 6/2012. 
5. Law No. 227/2015 on the Fiscal Code, Official Gazette, Part I, No. No. 688 from 10th September 2015. 
6. Law No. 207/2015 on the Fiscal Procedure Code, Official Gazette, Part I, No. No. 547 from 23rd July 2015. 
7. The Government Decision No. 1/2016 on the approval of Methodological Norms for the enforcement 

of Law No. 227/2015 on the Fiscal Code, Official Gazette, Part I, No. 22 from 13th January 2016.  
8. The Order of the Ministry of Economy and Finances No. 3384/2008 on the procedure for the 

reimbursement of the amounts of money constituting an income tax on the transfer of real estate 
properties from the personal patrimony, Official Gazette, Part I, No. 782 from 24th November 2008.  

9. The Order No. 1706/1889/C/2008 of the Public Finances Ministry and the Ministry of Justice on the 
approval of the procedures for establishing, paying and modifying the income tax on the transfer of real 
estate properties from the personal patrimony and the model and content of some files provided at title 
III of Law No. 571/2003 on the Fiscal Code, Official Gazette, Part I, No. 533 from 15th July 2008. 

10. The Order of the Ministry of Public Finances No. 1899/2004 on the approval of the procedure for the 
restitution and reimbursement of the amounts of money from the state budget, but also on giving the 
due interests to taxpayers for the amounts of money which were given back or reimbursed by going 
over the legal term, Official Gazette, Part I, No. 13 from 5th January 2005.  

                                                 
23 See for this matter Alin-Adrian MOISE, Discutii referitoare la impozitul pe venitul din transferul proprietatii imobiliare 

din patrimoniul personal, available at: http://www.juridice.ro/177062/discutii-referitoare-la-impozitul-pe-venitul-din-
transferul-proprietatii-imobiliare-din-patrimoniul-personal.html 
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RECEPTING THE PRINCIPLE OF SUPREMACY  
OF CONSTITUTION AND ITS CONSEQUENCES  

ON THE NEW PENAL CODE 
 

Marius ANDREESCU*  
 
 
Abstract. The supremacy of Constitution has as main consequence the compliance of entire law 

with the constitutional norms. Guaranteeing of the observance of this principle is essential for the 

rule of law, is primarily an attribute of the Constitutional Court, but also an obligation of the 

legislator to receive by texts adopted, within its content and form, the constitutional norms. Entering 

into force of the new criminal codes generated a significant jurisprudence of the Constitutional Court 

on the verification of constitutionality of some regulations in the Criminal Code and Criminal 

Procedure Code.  Through this study we intend to analyze the following key issues: a) how were the 

constitutional principles and values embodied in some criminal and criminal procedural norms of the 

new codes; b) the effects of Constitutional Court decisions in the process of constitutionalizing of the 

criminal law; c) applying into judicial activities of the Constitutional Court decisions, particularly 

those through which the new Criminal Code regulations were found unconstitutional. 

Keywords: Supremacy of Constitution / constitutionality of some regulations in the new 

criminal codes / effects of Constitutional Court decisions in criminal law / application of 

Constitutional Court decisions in criminal proceedings 

 
 
1. Brief comments on the principle of supremacy of Constitution 
 
The supremacy of Constitution expresses the super-ordinated position of the 

fundamental law, both in the legal system and entire political social system of each country. 
In a narrow sense, the scientific supremacy of Constitution results from its form and 
content. The formal supremacy is expressed by the higher legal force, the derogating 
procedures in relation to the common law on constitutional norms’ adoption and 
amendment, and the material supremacy results from the specific of the regulations, from 
their content, especially from the fact that through the constitution are set the organization, 
functioning prerequisites and the powers of public authorities. 

In this regard, in the literature in specialty was stated that the principle of supremacy 
of the fundamental law "can be considered a sacred, intangible (...) precept it is at the peak 
of the pyramid of all legal acts. Nor would it be possible otherwise. Constitution legitimizes 
the power, converting the individual or collective wills into State wills; it gives authority to 
the governors, justifying their decisions and ensuring their implementation; it determines 
the functions and duties incumbent on public authorities, consecrating the fundamental 
rights and duties, it leads the relations between citizens, between them and public 
authorities; it indicates the meaning or scope of state activity, meaning the political, 
ideological and moral values, under which signs, the political system is organized and 
functions; Constitution represents the fundamental background and the essential guarantee 
of the lawful order; it is, finally, the decisive benchmark for assessing the validity of all 
documents and legal facts. These are, however, substantial elements converging towards 
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one and the same conclusion: the material supremacy of Constitution. But Constitution is 
supreme in the formal sense also. The procedure for adopting the Constitution exteriorizes a 
particular force, specific and inaccessible, which attaches to its provisions, so that no other 
law besides a constitutional one can abrogate or amend the provisions of the fundamental 
settlement, provisions that support each other, postulating their supremacy” 1. 

The concept of supremacy of Constitution cannot be reduced to a formal and material 
significance. Professor John Muraru stated that: "The supremacy of Constitution is a 
complex notion in whose content are contained the political and legal features and elements 
(values) expressing the super ordinated position of Constitution not only in the legal 
system, but in the entire socio-political system of the countries"2. So, the supremacy of 
Constitution represents a quality or feature that places the fundamental law on top of the 
political and legal institutions and expresses its super-ordinated position, both in the legal 
system, as in the entire political - social system. 

The legal basis of the supremacy of Constitution is by the provisions of art. 1 
paragraph 5 of the Basic Law: "In Romania, the observance of Constitution, of its 
supremacy and laws shall be mandatory". The supremacy of Constitution has not a purely 
theoretical dimension, in the sense that it could be considered simply a political, legal or 
possibly moral concept. Due to the express consecration of the fundamental law, this 
principle has a normative value, being from the formal point of view, a constitutional norm. 
The normative dimension of constitutional supremacy involves important legal obligations 
whose breaching may lead to legal sanctions. In other words, as a constitutional principle, 
normatively consecrated, the supremacy of the Basic Law is also a constitutional obligation 
with multiple legal, political, and value meanings, for all components of the social and state 
system. In this regard, Cristian Ionescu pointed out: "Strictly formally, the obligation (to 
respect the fundamental law supremacy) addresses to Romanian citizens. In reality, the 
observance of Constitution, including its laws, was an obligation entirely general, whose 
recipients were all law subjects - individuals and legal entities (national and international) 
in legal relationships, including diplomatic ones, with Romanian state "3. 

The general meaning of this constitutional requirement relates to the compliance of 
entire law with the norms of Constitution. By "law" we understand not only the component 
of the regulatory system, but also the complex, institutional activity for interpretation and 
application of the legal norms, starting with the fundamental law. "It was the intention of 
the Constituent Parliament derived on 2003 to score the decisive importance of the 
principle of supremacy of the Constitution over any other normative act. It gave a signal, in 
particular, publicly institutional with a governing role to strictly comply with the 
Constitution. The observance of Constitution is included in the general concept of legality, 
and the deadline for compliance with the supremacy of the Constitution requires a 
pyramidal hierarchy of the normative acts on whose top lie the Basic Law”4. 

The compliance with this constitutional requirement and its realization, not only 
within the strict sphere of the legal system, but in the entire dialectic of movement and 

                                                 
1 Ion Deleanu – Instituţii şi proceduri constituţionale - în dreptul roman şi în dreptul comparat –,”Institutions and 

Constitutional procedures – in Roman law and compared law”, C.H.Beck Publishing House, Bucharest 2006, pp.221-222. 
2 Ioan Muraru - Elena Simina Tănăsescu, Constituţia României - Comentariu pe articole,”Romania’s Constitution – 

comments on articles”, C.H.Beck Publishing House, Bucharest, 2009, p.18. 
3 Cristian Ionescu – Constituţia României. Titlul I. Principii generale art. 1-14. Comentarii şi explicaţii, „Romania’s 

Constitution. Title I. General principles article 1-14. Comments and explanations”, C.H.Beck Publishing House, 
Bucharest, 2015, p.48. 

4 Cristian Ionescu, quoted works p.48. 
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evolution of the social order and law, is the basis for what might be called the 
constitutionalizing of law, but also of the entire social system state organized. To support 
this assertion, we consider that, consistently in the literature in specialty, the principle of 
supremacy of Constitution is not restricted to its normative significance, and the Basic Law 
is regarded from its valuable perspective, with major implications for the whole social 
system. In this regard, Constitution is defined in the doctrine as "a fundamental political 
and social institution of state and society"5. 

Typically, the nonobservance of Constitution and its supremacy is manifested by 
adopting the normative acts contrary to constitutional principles and norms. The sphere of 
law does not reduce itself to the normative legal acts. Therefore, the Constitution and its 
supremacy may be violated by any legal acts of a public authority. Thus, the legal 
documents issued with the abuse of power, or those issued by nonobservance of the 
material competence constitutionally regulated are some of the ways in which public 
authorities can violate the requirement under Article 1 (5) of Constitution. The penalty 
applicable to legal acts regardless of their character contrary to the Constitution and its 
supremacy can only be nullity. 

There is a guarantees system for respecting the supremacy of Constitution which, in 
our opinion, has two components. A specific guarantee and the most important is the 
control of constitutionality performed by the Constitutional Court. In this respect, the 
provisions of article 142, paragraph 1 provide on this regard: "The Constitutional Court is 
the guarantor for the supremacy of Constitution". 

The other component of the system of guarantees is the general control of the 
application of Constitution made by the state authorities on the basis and within the 
material competence limits established by law. The judiciary control represents an 
important way to guarantee the fundamental law supremacy, because through the nature of 
the duties the law courts have, is interpreted and applied the law, which involves the 
obligation to analyze the compliance of the legal documents subjected to judicial reviewing 
with the norms of Constitution. 

 
 
2. Constitutionality and constitutionalizing of some regulations in the Criminal Codes  
 
The relationship between the Constitution and law, by "law" meaning the sphere of the 

normative acts legally inferior to the Basic Law, analyzed in accordance with the 
requirements and consequences of the principle of supremacy of Constitution, reveals two 
dimensions:  

The first one concerns the constitutionality of normative acts inferior, as legal force, to 
the Basic Law, and in a general sense, the constitutionality of the entire law. In essence, this 
requirement corresponds to one of the consequences of the supremacy of the Basic Law, 
namely the compliance of entire law with the constitutional norms. The realization of this 
constitutional requirement, a direct consequence of the principle of supremacy of the Basic 
Law, is primarily an attribute of infra-constitutional legislator in the work of drafting and 
adoption of normative acts. The fulfillment of the requirement of constitutionality of a 
normative act primarily involves the formal and material adequacy of the law to the 

                                                 
5 For developmenmts see Ioan Muraru, Simina Elena Tănăsescu, Drept constituţional şi instituţii politice, „The 

Constitutional law and political institutions”, C.H.Beck Publishing House, Bucharest, 2013, pp.85-88.  
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Constitution’s principles, values and reasons. The formal side of this report expresses the 
obligation of the legislator to respect the rules of substantive jurisdiction and legislative 
procedures, arising explicitly rules out of the norms of Constitution or other normative acts 
considered to be formal sources of the constitutional law. The formal compliance of the 
normative acts with the Basic Law requires a strict adequacy of the first ones to the norms 
and principles of Constitution, as there is no discretion or interpretation margin coming 
from the legislator. 

The material dimension of this report is more complex and it relates to the compliance 
of the normative content of a law with the principles, values, norms, and also with the 
reasons of Constitution. Also this side of law’s conformity with the constitutional norms is 
a constitutional obligation generated by the principle of supremacy of the Basic Law. The 
achievement of this obligation is an attribute mainly of the infra-constitutional legislator, 
that in the work of lawmaking is called to realize not only a simple legislative function, for 
adopting a normative act according to the Basic Law, but also a legal, political work, and 
we would also add, a values and scientific one, for the development and adoption of the law 
in accordance with the reasons, the normative content and principles of Constitution. In this 
way, in order to give efficiency to the principle of supremacy of the Basic Law, in the work 
of lawmaking the legislator must perform a complex task, interpreting the Constitution, 
which interpretation should not lead to circumvention of the meanings, significances and 
especially of the normative content of the constitutional norms. This complex process of 
adequacy of the normative content of a law to the constitutional norms, is no longer a 
strictly formal and procedural one, because it implies an appreciation margin specific to the 
work of interpretation made by the legislator and also it corresponds to the law-making 
freedom, which in case of the Parliament, is reflected in the very legal nature of this 
institutional forum defined in art. 61 paragraph 1 of the Basic Law: "The Parliament is the 
supreme representative body of the Romanian people and the sole legislative authority of 
the country". This is the expression of what in the literature in specialty is defined as the 
principle of parliamentary autonomy. 

A second aspect for achieving the requirement of constitutionality of law, very 
important in my view, refers to the obligation of the infra-constitutional legislator to 
implement and develop the normative acts drafted and adopted, according to their 
specificity, to the normative content, constitutional principles and values. We can say that 
in the activity for drafting the legal acts, understood as the main task of the Parliament and 
the Government, after Romania joined the European Union, in the work of law-making is 
very little present the concern of materializing constitutional principles and values, aspect 
that would give individuality to the normative elaborations, especially for the important 
areas of state activity and social and political life. As demonstrated by the legislative 
practice, and as unfortunately happened in case of the Criminal Code and Criminal 
Procedure Code recently adopted, most often one is looking for "models" in the legislation 
of other states or in the normative system of European Union law. Refusing to give 
effectiveness to the Romanian legal traditions, but also to the principles and values 
consecrated in the Basic Law, and not in the least, to the concrete social political realities of 
the state and society, very often the legislator, by adopting a complex normative act for 
important areas of activity, is initiating an eclectic, formal activity, with significant negative 
consequences on the work of interpretation and application of such normative act, 
especially in judicial activity. 
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We emphasize that the observance of the principle of supremacy of Constitution 
cannot be summarized only to the formal and material compliance of a law with the 
constitutional norms, bearing in mind that the supremacy has a qualitative, complex 
character, implying a values system to be found in the Basic Law rules. The observance of 
the principle of supremacy of the Basic Law in the work of lawmaking means primarily the 
originality of a normative act by its judicious adequacy to the social and state realities it 
governs, by taking over ideas and valuable traditions of the doctrine and jurisprudence, 
however all these are done by the transposition of the values and constitutional norms in the 
normative act developed. In this way, also the effectiveness of such a normative act is much 
higher, and the requirement of constitutionality becomes a much stronger quality of the law 
because, in our opinion, exceeding the formal and material criterion of compliance of law 
to the Basic Law norms, the constitutionality of a normative act means also its efficiency 
relative to the regulating object. 

As we are trying to illustrate below, in the new penal codes there are quite a few 
omissions regarding the acceptance and implementation of the principles and norms of 
Romania Constitution and especially the inadequacy of the content of some legal norms 
with the Basic Law regulations, the latter issue being fully notified and censored by 
Constitutional Court. Unquestionably, checking the constitutionality of the law in relation 
to the achieving of adequacy of the formal and material requirements to the norms of 
Constitution is an exclusive attribute of the Constitutional Court, if the subject for the 
constitutionality control is the Parliament laws and Government ordinances. Under Article 
142 paragraph 1 of the Basic Law, "The Constitutional Court is the guarantor for the 
supremacy of Constitution". Nevertheless, this fundamental institution of the lawful state is 
not the only one meant to contribute to guaranteeing of supremacy of the Basic Law. For 
other categories of normative acts, one needs to recognize the jurisdiction of the courts to 
carry out such a constitutionality reviewing in accordance with the rules of jurisdiction and 
duties established by law6. 

The constitutionalizing of the legal system, and in general of the law, is another reality 
of the implementation and observance of the principle of supremacy of the Basic Law, 
which in a narrow sense, can be understood as a complex activity, performed mainly by the 
Constitutional Court, and also by the law courts, within the limits established by law to 
interpret the enactment in force, in whole or in part, with reference to Constitution’s rules, 
principles, values and reasons. In the procedural sense, the constitutionalizing of the 
legislation and law is the operation through which is refuted or confirmed the 

constitutionality of a juridical norm inferior to the constitutional norms and has as effect the 
location or, more accurately, relocation of the law within the values and normative 
framework of Constitution. The constitutionalizing of law is the result of constitutionality 
reviewing of the laws in force, conducted by the Romanian Constitutional Court on the way 
of exception of unconstitutionality, procedure regulated by the provisions of art. 146 letter 
d) of the Constitution and also by the subsequent provisions of Law no. 47/1992, 
republished, for the organization and functioning of the Constitutional Court7. 

More broadly, the constitutionalizing of law has a complex meaning, which is not 
restricted only to the reviewing of constitutionality, in fact is a permanent activity that 

                                                 
6 For developments see Marius Andreescu, Principii şi valori constituţionale, „Principles and constitutional values”, 

Juridical Universe Publishing House, 2016, pp.211-226. 
7 Republished with its subsequent modifications updated, according to the no 183/2013, published in the Official 

Gazette, Part I, o. 369/20.06.2013. 
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expresses the dynamics of law in relation to the dynamics of the state system and social 
system. It is an ongoing work of adequacy of laws in respect to evolutionary, social and 
state reality, through a judicious interpretation and fructification of the constitutional 
rationales within the limits conferred by the normative content of the Basic Law. Without 
developing this aspect, we emphasize, however, the important role of the law courts in the 
complex work of constitutionalizing of the law through their specific attribute to interpret 
and apply the law, and also the constitutional norms, with the obligation to comply with the 
Constitution normative content, values and reasons. The literature in specialty asserts that 
through the role it has in the process of constitutionalizing of law, embodied in the 
procedural powers specific to the judgment act, the judge of the ordinary courts is in fact a 
constitutional judge. 

The constitutionalizing of legislation and law is an evolutionary process determined 
not only by legal reasons, but also by the social, political and economic factors, outside the 
law. This dialectical process, considered concretely, with reference to a particular 
normative act, lasts as long as that law is in force. In some cases, the work of a normative 
act constitutionalizing may continue after it has been abrogated, in the assumption in which 
it ultra-activates. 

The constitutionalizing of legislation and law, is primarily, the work of the 
Constitutional Court and judicial courts, but in a broader sense, all state institutional system 
in accordance with the jurisdiction norms contributes, by virtue of the interpretation and 
application of constitutional norms, to this complex process of continuous approaching of 
the normative content of laws and other categories of laws, to the principles, values and 
reasoning of constitutional norms. It is obvious that the infra-constitutional legislator has a 
very important role in constitutionalizing of legislation and law, particularly by taking over 
in the normative acts developed and adopted, of what we call the reasons and values found 
in the normative content of the Basic Law. 

Applying these considerations on the normative reality of the new criminal codes, we 
note that, within a relatively short time that has passed since their adoption, the 
Constitutional Court upheld many objections of unconstitutionality, noting the 
unconstitutionality of a significant number of norms in the Criminal Code and Criminal 
Procedure Code, fact that raises, in our view, three issues: the first one concerns the 
constitutionality of the work for enactment of the Parliament, which resulted in the 
adoption of the Criminal Codes. The question is how much the legislator respected the 
principle of supremacy of the law and its degree of concern to provide the material 
compliance of the rules of the Criminal Codes with the Constitutional norms. Given the 
large number of exceptions of unconstitutionality admitted, we appreciate that the concern 
of the legislator to respect the principle of the supremacy of the Basic Law in its most 
simple form, namely the compliance of the norms of the Criminal Code and the Criminal 
Procedure Code with the Basic Law of the country, was not a priority of the lawmaking 
process in this matter; the second problem envisages the concrete process of 
constitutionalizing of the criminal legislation through rulings of our constitutional court. 
We take into account both the decisions of the Constitutional Court, through which were 
rejected the exceptions of unconstitutionality regarding the norms of the criminal codes and 
through which, by the arguments brought, it contributes to the process of constitutionalizing 
of law, especially the decisions through which was declared the unconstitutionality of some 
legislative provisions. In the latter situation, it is also raised the issue of the legal effects of 
the Constitutional Court decisions, through which was declared the unconstitutionality of 
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certain provisions of the two Criminal Codes. For the law courts that are called to apply the 
rules of the Criminal Codes, and also of the decisions of the Constitutional Court, the issue 
raised is very important, especially when quite frequent in Parliament or, where 
appropriate, the Government did not intervene, according to the Basic Law, to reconcile the 
normative provisions, declared unconstitutional, with the Constitutional Court decisions; A 
third issue concerns the reception by the infra-constitutional legislator, in developing the 
two criminal codes, of some normative constitutional provisions, principles and Basic Law 
rationale, important for the overall work of codification in criminal matters. 

In this study we insist on the latter aspect, less discussed in the literature in specialty, 
which may not be subject to constitutionality reviewing of our constitutional courts, 
because it functions as a "negative legislator" and therefore cannot sanction the eventual 
omissions of the infra-constitutional legislator to take over in the law elaborated and 
adopted, aspects of the normative content of the Constitution. We have in mind particularly 
the constitutional principles upon which the entire Criminal Codes normative system is 
structured. 

The legislator has shown no special interest to consecrate in the Criminal Code and 
Criminal Procedure Code the general principles of law, particularly those whose origin is 
formed by the constitutional rules, by which to confer a systemic and explanatory cohesion 
to the entire regulatory content of the codes and to which can relate the one interpreting the 
criminal law. 

We believe that the normative expression in the two Criminal Codes of some general 
principles of law, which, by their nature, are constitutional principles, would have resulted 
in a high constitutionality level for the two normative laws through a better alignment of 
their normative content with the Basic Law norms. This high level of constitutionality 
would have resulted in the functional codes stability to avoid declaring the 
unconstitutionality of some important legal norms, as happened so far. 

The importance of the principles of cohesion and harmony of the whole legal system 
was analyzed and highlighted in the literature in specialty8. The law principles confer a 
values legitimacy and consistency to the rules contained within the law’s content. In this 
regard, Mircea Djuvara remarked: "The whole science of law doesn’t consist in reality, at a 
serious and methodical research, in anything else than in releasing out of the many 
provisions of law, of their essentials, meaning those ultimate principles of justice, out of 
which all other provisions derive from. Thus, all legislation becomes of a great clarity and 
thus is caught what is called legal spirit. Only then is the scientific development of a law 
done9". Equally significant are the words of the great philosopher Immanuel Kant: "It's an 
old wish that, who knows when? shall it fulfill: to discover instead of the infinite variety of 
civil laws, their principles, as only in this lies the secret to simplify, as it is said, the 
legislation”10. 

                                                 
8 On this purpose see: Ion Craiovan, Introducere în filosofia dreptului,”Introduction into law philosophy”, All Beck 

Publishing House, Bucharest, 1998; Gheorghe C. Mihai, Radu I. Motica, Fundamentale dreptului. Teoria şi filosofia 
dreptului, „Law fundamentals. Theory and philosophy of law”, All. Beck Publishing House, Bucharest, 1997; Nicolae 
Popa, Teoria Generală a dreptului,”General theory of law”, Actami Publishing House, Bucharest, 1999; Jean Dabin, 
Theorie generale du Droit, Bruxelles, 1953, Marius Andreescu, Principii şi valori constituţionale, „Principles and 
constitutional values”, Juridical Universe Publishing House, Bucharest, 2016. 

9 Mircea Djuvara, Teoria generală a dreptului. Drept raţional, izvoare şi drept pozitiv,”General theory of law, rational 
law, sources and positive law”, All Beck Publishing House, Bucharest, 1999, p.265. 

10 Immanuel Kant, Critica raţiunii pure,”Critics of Pure reason”, Gold Encyclopedic Universe Publishing House,, 
Bucharest, 2008, pp 276-277. 
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In terms of normative aspect, the source of principles of any legal branch and, 
especially of a code, must firstly be the constitutional norms which, by their nature, include 
rules for maximum generality, constituted as the background, but also the source of 
legitimacy for all other legal norms. 

The Criminal Code does not have a title designed for the general principles applicable 
in this field, and in the Criminal Procedure Code. Title I governs both the aspects related to 
the principles and also the limits for applying the Criminal Procedure law. We appreciate 
that this legislative technique is deficient because it does not clearly and distinctly 
individualizes the general rules of Criminal Procedure considered to be principles of 
normative value. The normative solution of the lawmaker, found in the Criminal Code, is 
even more deficient in relation to that applied in the Criminal Procedure Code. In the 
normative content of chapter I, with marginal title "General Principles" of Title I, with the 
marginal title "Criminal law and its limits of application", in fact is normatively regulated 
one principle, namely "The legality of criminalization and of criminal law sanctions ". 
Chapter II of Title I of the Criminal Code is devoted to the criminal law enforcement in 
time. For the reasons outlined above, I think that would have been more useful, particularly 
for a coherent systematization of the regulatory provisions and constitutional legitimacy of 
the Criminal Code, including the correct interpretation and application of criminal 
provisions, the explicit normative expressing of the constitutional principle of law activity, 
consecrated in article 15 paragraph 2 of Constitution, accompanied by the regulation of the 
particular aspects specific to Criminal Law in Title I of Chapter I of the Criminal Code. 

There are other principles consecrated in the Constitution, which, in our opinion, ought 
to find concrete normative expression in the Criminal Code and the Code of Criminal 
Procedure. The ultimate goal of the entire criminal legislation, but also of criminal 
proceedings is to guarantee the fundamental human rights and freedoms, considered to be a 
basic component of the social and law order, considered an important requirement of the 
lawful state. As highlighted consistently in the literature in specialty, the principle for 
respecting the human dignity is the essence of the fundamental rights and freedoms and, 
simultaneously, the purpose for their guaranteeing under the law, but also through the 
institutional - procedural means and mechanisms. 

Human dignity is a constitutional principle consecrated explicitly in article 1 
paragraph 3 of Constitution, being considered as defining for the lawful state. The 
recognition as principle and constitutional value of human dignity results in the legal 
obligation of state authorities, including the judiciary ones, to respect human dignity, to 
refrain from any actions or measures likely to harm human personality, both in its 
biological, spiritual, rational or moral size and also the positive obligation to apply the 
measures necessary to comply with this important dimension of the human existence 
values. This is especially important in Criminal Proceedings and, generally, for the entire 
criminal legislation, that regulates and involves the application of restrictive and coercive 
measures specific to the criminal investigation through which may be restricted, limited or 
imposed in principal, main values such as individual freedom, possession and ownership. 
According to the principle for respecting the human dignity, any restricting and coercive 
measures of criminal nature cannot affect the existential elements of human person, through 
which the human quality itself is defined. We have into consideration both the biological 
dimension, and the spiritual, rational and moral dimension of man. 

The essence of this obligation, which can be translated into legal norms and formula, 
to guarantee not to harm in any circumstances, human dignity, this concept, in its 
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ontological significance, being the equivalent to the notion of human person, is at the same 
time a maximum of the practical reason, referred to by Immanuel Kant: "Man must always 
be considered as purpose and never as a means”11. Without trying to develop in detail the 
theoretical aspects of the human dignity concept in this study, we underline the fact that the 
compliance of this core value should be one of the most important requirements to be found 
through an explicit normative consecration in the criminal law. In this regard, for example, 
we mention that judicial individualization of punishments should have as ultimate reason 
the respect for human dignity, in its general significance, through everything that means 
human complex biological, rational and moral dimension, considered as a person, and not 
as a simple element (individual) in the social-relational system. 

The legislator didn’t consecrate human dignity as principle in the Criminal Code, nor 
did he establish the obligation to comply with this value. We appreciate that this legislative 
omission is a minus of constitutionality of the Criminal Code, as the due efficiency was not 
given to the supremacy of the Basic Law, which, among other things, imposes the 
obligation for the legislator to take into consideration the principle of human dignity as a 
fundamental value of the material criminal law. The need for such a normative consecration 
results from the criminal liability nature itself, focusing particularly on matters of legal 
constraint: the establishment and enforcement of criminal penalties, sanctions, regulation of 
punishment regime enforcement. All these institutions cannot, under any circumstances, 
affect the values that form the specific dimensions of human dignity. 

Unlike the Criminal Code, in the normative content of the Criminal Procedure Code 
this principle is consecrated in article 11 with the marginal title "Respecting the human 
dignity and privacy". We note in this case that, for a correct systematization of the rules of 
Criminal Procedure code, this principle should be devoted in a special title dedicated to 
general principles of Criminal Proceedings. The principle of respect for human dignity, 
even in normative consecration case, as applicable for the Code of Criminal Procedure, has 
a value almost exclusively theoretical and formal, because the procedural sanctions are not 
regulated for failure to comply with it during the trial. 

The provisions of article 1 paragraph 3 of Constitution concerning the characters of the 
Romanian state, lists, among others, as an essential component of the lawful, democratic 
and social state, the consecration of citizens’ civil rights and freedoms as supreme values, 
understood by reference to the democratic traditions of Romanian people and the ideals of 
December 1989 Revolution. According to the same constitutional norms, are guaranteed the 
citizens’ rights and freedoms, as supreme values of lawful state. 

In relation to these constitutional provisions, we consider that the principle of 
guarantee and respect for rights and freedoms, especially where their exercise may be 
subjected to some conditions, limitations or restrictions, is essential for the material 
criminal law, and criminal proceedings. For the reasons outlined above, we believe it would 
be helpful if, in a chapter dedicated specifically and exclusively to the general principles of 
criminal law and criminal proceeding of the new Criminal Code, the legislator would have 
expressly regulated the principle according to which the respect and guarantee of the rights 
and freedoms of citizens is an obligation of the judicial authorities in criminal law 
enforcement. It would be useful, with the assumption of such legislation, to stipulate 
sanctions for non-compliance by the judicial authorities of the subjective rights and 

                                                 
11 For developments see Immanuel Kant, Critica raţiunii practice,”Critics of pure reason”, Antet Publishing House, 

Bucharest, 2013, pp.141-144. 
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freedoms and, above all, of the fundamental constitutional rights. Nonobservance in the 
judicial proceedings of the fundamental rights and freedoms would be an abuse of power by 
state authorities, and the applicable sanction in this case can only be but the absolute nullity 
of any procedural act or procedure that would affect unduly these rights. 

The constitutional principle of equal rights and the non-discrimination principle, 
consecrated by the provisions of article 16 paragraph 1 and respectively article 4 paragraph 
2 of the Constitution, have not been taken over and accordingly consecrated normatively as 
principles specific to the criminal law and criminal procedure in the two criminal codes. No 
need to emphasize the importance of the two constitutional principles, particularly for the 
Criminal Proceeding and the need for their normative consecration both in the Criminal 
Code and in the Criminal Procedure Code, making use of the doctrine and jurisprudence on 
the matter. As an example, we have into consideration a private aspect of the principle of 
equality, respectively what in the doctrine and jurisprudence is called "equality of arms", an 
element essential to the proper conduct of the criminal trial. 

The principle of proportionality is explicitly or implicitly consecrated by the 
constitutional norms. In its explicit form, the provisions of article 53 of Romania 
Constitution, consecrates it as a condition if restricting the exercise of certain rights. We 
note, however, that proportionality is a general principle of internal law, but also a 
fundamental principle of EU law. The most important procedural dimension of this 
principle refers to the idea of correspondence, the fair adequacy of a state decision to the 
situation in fact and the legitimate aim pursued. The compliance with this principle confers 
not only the legality of state authorities’ measures, but also legitimacy, materializing in this 
way also the values dimension of State action with specific reference to core values such as: 
justice, fair extent, fairness, and respect for diversity of situation in fact within the 
generality of the legal norm, in other words proportionality is the principle through which 
the general and impersonal normative regulation is materialized12. 

The space dedicated to this study does not allow us to go into details, however we 
consider illustrative the statement of Professor Ion Deleanu on this principle: "Briefly, the 
putting into application of proportionality - contextualized and circumstantial – involves 
shifting from rule to Meta – rule, from normativity to normality, from hypostasis before the 
legal rule to the discovery and appreciation of its meaning and purpose. The reference 
criterions in such reasoning are, above all, the ideals and values of a democratic society, 
considered by convention (European Convention for the Human Rights and Fundamental 
Freedoms’ Protection) and, actually, the only one compatible with it13. 

The purpose of applying this principle into the criminal proceedings is avoiding, and we 
would say, the sanctioning of the excess power coming from the judicial authorities. In the 
criminal institutions where the principle of proportionality must have a common application, 
this will lead to the individualization of criminal sanctions and preventive measures applying. 
This principle is not consecrated as a general principle nor in the Criminal Code or in the 
Criminal Procedure Code, as would have been natural, in our opinion, having in consideration 

                                                 
12 For developments see Dana Apostol Tofan, Puterea discreţionară şi excesul de putere al autorităţilor publice, 

„Discretionary power and power excess of the public authorities”, All Beck Publishing House, Bucharest, 1999; 
Rozalia – Ana Lazăr, Legalitatea actului administrativ. Drept românesc şi drept comparat, „Legality of administrative 
act. Romanian law and compared law”, All Beck Publishing House, Bucharest, 2004, Marius Andreescu, Principiul 
proporţionalităţii în dreptul constituţional,”Principle of proportionality in the constitutional law”, C.H.Beck Publishing 
House, Bucharest, 2007. 

13 Ion Deleanu, Drepturile fundamentale ale părţilor în procesul civil,”Fundamental Law of the parties in civil trial”, 
Juridical Universe Publishing House, Bucharest, 2008, p. 367. 
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the constitutional dimension of proportionality. However, there are regulations that implicitly 
or explicitly evoke proportionality. For example, the provisions of article 202 paragraph 3 of 
Criminal Procedure Code refer to proportionality as the general condition of choice and 
implementation of preventive measures. Instead, the provisions of article 74 of the Criminal 
Code, governing the general criteria of individualization of punishments, do not refer 
explicitly to the requirement of proportionality. However, implementing such a requirement 
would result from the systematic interpretation of the general criteria of individuation to 
which this text of law refers to. 

For the reasons outlined above, we consider as necessary, under the principle of 
supremacy of Constitution, the explicit, normative consecration of the principle of 
proportionality as a general principle, both in the Criminal Code and the Criminal 
Procedure Code. In this way, it would have made a systematic embodiment of the 
procedural aspects of the principle in relation to the two penal institutions to which I 
referred above. 

The provisions of article 53 of the Basic Law, having the marginal name "Restriction 
of certain rights exercising", establish an important guarantee in case of application of 
certain measures to be considered as limitations or restrictions or conditions, and which are 
concerning the subjective rights and particularly, the fundamental constitutional rights. The 
constitutional norm establishes the fundamental guarantee, according to which any 
restrictive measure aiming a subjective right can only apply to its exercising and cannot 

affect the very substance of the right. In our opinion, this constitutional requirement 
implemented in the Criminal Law is an important guarantee for respecting the subjective 
rights and particularly of fundamental human rights, especially where, through coercive 
measures, their exercise may be restricted, conditional or limited. 

Neither of the two Criminal Codes does take this normative constitutional 
requirement. We appreciate that it would be useful, given the reasons outlined above, that 
in a social chapter, devoted to general principles of Criminal Procedure, to be expressly 
stipulated that "any preventive measure should not affect the substance of the subjective 

right, thus it may only aim the exercising of the right." Practically, it is an important 
guarantee of the subjective rights and freedoms, in which case, through prevention 
measures, their exercising is restricted or limited. Specifically, it creates an essential 
criterion for assessing the reasonableness of the preventive measures’ lasting. 

In a few brief considerations we intend also to refer to another aspect regarding the 
constitutionality of the new Criminal Code, namely the possible inconsistencies between 
the norms of the Constitution and provisions of the Criminal Code, aspects that were not 
currently being analyzed by the Constitutional Court or the doctrine of specialty. 

The provisions of article 23 of the Basic Law consecrate the right to individual 
freedom and list the preventive measures that can bring limitation to the exercising of this 
right. Under the provisions of article 23 paragraphs 3 and 4, these preventive measures are: 
detaining and preventing arrest.  

The Criminal Procedure Code, in Title V, Chapter I, regulates other three preventive 
measures not covered by the constitutional text. It is house arrest, judicial control and 
judicial control on bail. The question arises whether there are legal consequences of this 
regulatory difference between the Constitution and the special law, given that, by its 
content, art. 23 of the Basic Law, is an analytic, descriptive one, the purpose of the 
constitutional legislator being to ensure by the legal force itself of the Constitution, the 
fundamental right to personal liberty. In our opinion, there isn’t an unconstitutionality issue 
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by the fact that the three preventive measures covered by the Code of Criminal Procedure 
are not mentioned in the constitutional text. We believe that the enumeration made in art. 
23 of the Constitution, regarding preventive measures has an enumerating character, not 
exhaustive. Therefore, the special law may regulate other preventive measures, the 
condition being to respect the constitutional reasons, as shown in the above-mentioned 
regulations, on guaranteeing the individual freedom. 

Constitutional Court's jurisprudence in this matter confirms such a doctrinal 
interpretation. By Decision no. 740 / 11.03.201514 was admitted the exception of 
unconstitutionality and found that the provisions of art.222 par. 10 of the Criminal 
Procedure Code, according to which "the duration of deprivation of liberty ordered by 
house arrest is not taken into account in calculating the maximum duration of preventive 
arrest of the culprit during criminal investigations", are unconstitutional. For our analysis 
we are interested on the considerations for which the Constitutional Court has ruled to this 
effect: "The Court finds that article 23 paragraph 5 of the Constitution refers only to the 
maximum duration of preventive detention, which is fully justified chronologically, given 
that house arrest was governed by the provisions of Law no.135 / 2010 on a date later to 
constitutional revision and that on the date of the Basic Law revision the only deprivation 
of liberty preventative measure, besides the detaining, was the preventive detention. The 
Court notes, however, that the constitutional norm analyzed should be interpreted broadly, 
as limiting during the prosecution to 180 days the maximum length of detention, 
irrespective it's about the preventive arrest or arrest at home (...). In conclusion, the Court 
finds that the constituent legislator had in mind, on the occasion of regulation of article 23 
paragraph 5 of the Basic Law, the limiting of any deprivation of liberty, except for the 
detaining, that benefits of a separate regulation by paragraph 3 of the same article, 23 to 
180 days. Allowing, by cumulating the periods of the two custodial preventive measures to 
exceed a maximum of 180 days, means to defeat the constitutional norm requirements 
specified in Article 23 paragraph 5". 

Some aspects of unconstitutionality may also address to the current regulation 
regarding the safety measures of special confiscation. The provisions of article 112, 
respectively article 112/1 of the Criminal Code, govern the special confiscation and 
extended confiscation. We consider that these legal provisions could prejudice the 
provisions of article 44 paragraph 8 of the Constitution, which consecrates the presumption 
of the illegal nature of acquisition of the goods and property, because they allow 
confiscation of assets belonging to persons who are not parties to the criminal trial and do 
not participate in legal relations of criminal law. The regulations above-shown in our 
opinion, are unconstitutional also because of the wording of legal norms, meaning that they 
have not the clarity and the precision due for their correct interpretation and application. 

 
 
3. Some conclusions on the effects  

of Constitutional Court decisions in the criminal trial 
 
One last aspect that we want to analyze briefly in this study relates to the effects of 

decisions of the Constitutional Court through which it has been declared the 
unconstitutionality of certain provisions of the Criminal Code or Criminal Procedure Code. 

                                                 
14 Published in the Official Gazette., Part I., no. 927 on December 15th, 2015. 
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In accordance with article 147 paragraph 4 of Constitution, the Constitutional Court 
decisions are binding and effective only for the future. However, under the provisions of 
article 147 paragraph 1 of the Basic Law, the provisions of laws and ordinances in force 
declared as unconstitutional cease their legal effects within 45 days of publication of the 
Constitutional Court decision. During this time, the Parliament or the Government, where 
applicable, is obliged to reconcile the unconstitutional provisions with the Constitution 
provisions. During this period, the provisions declared as unconstitutional are lawfully 
suspended15. 

It has a practical interest especially the situation when the legislator has not intervened 
to reconcile the normative provisions of the Criminal Code declared unconstitutional with 
the Constitutional norms. There are several such situations when norms of the Criminal 
Code and Criminal Procedure Code were declared unconstitutional without the legislator to 
intervene within the meaning of art. 148. 1 of the Basic Law. As an example we consider 
the provisions of article 301 paragraph 1 and article 308 paragraph 1 of the Criminal Code 
whose unconstitutionality has been found by Decision No. 603/6 October 201516; 
provisions of article 335 paragraph 4 of the Criminal Procedure Code17 and the provisions 
of article 347 paragraph 1 of the Code of Criminal Procedure18. We have in consideration 
also the Decision no. 423/9 June 201519 by which was declared the unconstitutionality of 
the provisions of article 488/4 paragraph 5 of the Criminal Procedure Code. 

For the judge called upon the applying of the provisions of Code of Criminal and 
Criminal Procedure Code this situation may have a different solution depending on 
concrete aspects retained by the Constitutional Court for which the text of the law in 
question was found to be contrary to the Basic Law norms. In this sense, we can distinguish 
between the interpretative decisions of the Constitutional Court, clarifying the 
constitutional reasons of the text analyzed, on the other hand the decisions of the 
Constitutional Court through which the legal norm is removed as contrary by its content to 
the relative norms of Constitution. In the first case, the judge applies the criminal norm or 
the criminal proceeding norm in the meaning or reasons given by the Constitutional Court. 
In the second scenario, in the absence of intervention of the legislator, the norm found to be 
unconstitutional cannot be applied. 

The passivity of legislator to reconcile norms held as unconstitutional with the 
correlative provisions of the Basic Law may have serious consequences for the purposes of 
criminal proceedings. In practice, in order to avoid such situations, especially in the 
assumption when for the regulations contained in the Criminal Procedure Code, contrary to 
the principle of publicity of the hearing or participation of the parties and prosecutor, the 
courts have proceeded to application of the general rules, primarily the constitutional ones, 
that consecrate the principle of publicity of the hearing (art. 27 of the Constitution); and the 

                                                 
15 For developments regarding the effects of the constitutional decisions see Ioan Muraru, Elena Simina Tănăsescu. 

Constituţia României - Comentariu pe articole, „Romania Constitution – Comments on article”, C.H.Beck Publishing 
House, Bucharest, 2008, pp.1418-1424; Marius Andreescu, Andra Nicoleta Puran, Drept Constituţional. Instituţii 
constituţionale şi politice, „Constitutiona law. Constitutional and Political Institutions”, edition III, Sitech Publishing 
House, Craiova, 2015, pp.286-289; Gheorghe Iancu,. Drept Constituţional şi instituţii politice,”Constitutional Law and 
political institutions”, C.H.Beck Publishing House, Bucharest, 2008, pp.386-387. 

16 Published in the Official Gazette, Part I, no 845/13 November 2015. 
17 Ascertained as unconstitutional by Decision no. 496/23 June 2015 of the Constitutional Court, Published in the 

Official Gazette, Part I, no. 708/29 November 2015.  
18 Ascertained as unconstitutional by Decision no. 631/8 October 2015 of the Constitutional Court published in the 

Official Gazette, Part I, no. 831/6 November 2015. 
19 Published in the Official Gazette, Part I, no. 538/20 July 2015.  
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principle of equality, including in its particular form of equality of arms, as is clear from the 
provisions of art. 16 in conjunction with article 124 of the Constitution. We appreciate that 
this solution is fair, because in a criminal trial the judge has the possibility and even the 
duty to apply directly the constitutional principles and norms when the legislator failed to 
fulfill its obligation under Art. 147 paragraph 1 of the Constitution, or even under the 
assumption that he applies and interprets a criminal norm or a criminal proceeding norm.  

We consider as necessary the intervention of the legislator to eliminate these 
deficiencies and share a high degree of constitutionality to the Penal Code and Criminal 
Procedure Code. 
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Abstract. Local public services have a central role among the competences of the sub-national 

public administration, representing an essential dimension of the local autonomy. The freedom to 

action traditionally recognized for the local public authorities regarding the insurance of the public 

services has suffered a series of transformations under the communitarian law’s influence, mainly of 

the competition rules established at the European level. This paper aims to identify the mechanisms 

through which the local public services have been subjected, gradually, to the general requirements 

of the European Union’s law and the main coercions on the organization and functioning of the local 

public services which are determined by this law. 

Keywords: local public services, services of general economic interest, local public authorities, 

European Union’s law 

 
 
1. Introduction 
 
By representing, in the national law, activities performed by the local public 

authorities for the fulfilment of certain general interests of those communities1, the local 
public services/of local interest2 have a central role among the competences of the local 
or regional3 public administration, representing an essential dimension of the local 
autonomy, which gives it concreteness and offers real possibilities for development. 
Within the limits of the competences assigned to the sub-national communities, the 
establishment of a local public service and defining its mission are often related to the 
will of the local deliberative authorities4. After its establishment and regardless of its 
object of activity, choosing its organization depends entirely by the local authority in 
charge, which may decide to insure on its own the performance of the service (direct 
management) or to appoint a public or private service provider, the public authority 
maintaining, in this case, the right to establish the policies and strategies in the area of 

                                                 
∗ Associate Professor Ph.D., Faculty of Law and Administrative Sciences “Valahia” University of Târgoviste, Romania. 
1 In Romania, these activities of general interest as the responsibility of the local administration are identified by Law 

No 215/2001 on local public administration (Art 36 Para 6) and by the Law No 51/2006 on community public utility 
services (published in the Official Gazette No 254/21 March 2006), republished with subsequent modifications and 
amendments. 

2 In the Romanian legal framework, there is a large terminological diversity and imprecision in defining the local public 
services. Art 1 Para 1 Let g) of the Law No 215/2001 uses the name “public or of public utility services of local or 
county interest”, without defining them, while Art 1 Para 4 of the Law No 51/2006 states about “public services of 
general interest”, category which would comprise the services for public utilities insuring “the satisfaction of the 
essential needs of general public utility and interest with social feature (n.s.) of local communities”. Also, Art 4 Let c) 
of the Law No 178/1 October 2010 of the public-private partnership (Official Gazette No 676/5 October 2010), 
defines the public service as “the sum of all actions and activities by which it is insured the satisfaction of the needs 
for general or local public interest or utility of the comunities”. 

3 For a detailed analysis, see N. Miulescu, Serviciipublice locale, UniversulJuridic Publ.-house, Bucharest, 2010; D. 
Dincă, Serviciilepubliceşidezvoltarealocală, Lumina Lex Publ.-house, Bucharest, 2008. 

4 See Art 1 Para 2 Let g) and Art 73 of the Law No 215/2001 on local public administration. 
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activity subjected to the management and the competence to control the means in which 
the public service’s tasks are fulfilled5. 

Considering the functions fulfilled, the existence of the local public services is a feature 
for every territorial community. In the same time, they are adapted to the geographic, social 
and economic specificities of every territory, these variables playing an important role in the 
organization and definition of the missions each public service must fulfil.  

Without representing the object of a specific regulation in the European Union, by the 
progressive appearance of a set of rules regarding the public services established in the 
Member States, which have been expanded to the local public services (local authorities 
being assimilated to the national ones), the legal regime of the local public services has 
suffered significant transformations under the influence of the European law6. In the past 
few years, based on the entrance into force of the Treaty of Lisbon (which offers the 
framework for a better consideration of the sub-national communities7), but also in the 
context of the economic and financial crisis, it is observed a focusing of the European 
debates on the local public services, whose provision under quality and range conditions is 
a challenge keeping an enrollment, considering an adaptation of the European rules to the 
specificity of this type of services8. 

 
 
2. Legal framework of the European Union in the area of public services 
 
For the performance of the activities having as purpose the satisfaction of general 

interest requirements, all the European states have established and defined “public services” 
adapted to that certain historical period, traditions, culture, social realities and relations 
between the dominant forces. In relation to these elements, there is a great diversity in 
Europe regarding the terms used, the territorial level of competence, the economic feature 
of each service, the organization and structure of the actors involved9. A common element 
transpires: in order to guarantee each citizen’s access to essential assets and services, to 
build the solidarity among the member of each community and to support their future 
needs, it is necessary for certain activities to ignore the rules of the market, but to be based 
on a special legal regime, derogative from the common law of competition, regarding their 
definition, organization and financing.  

With the aim of completing the internal market, stated by the Single European Act in 
1986, the European institutions have engaged themselves in a progressive process of 
Europeanization of these activities of general interest, developing strategies for a gradual 

                                                 
5 In this meaning, the Romanian Constitutional Court ruled the Decision No 1636/10 December 2009 regarding the 

non-constitutionality of the Law No 335/2007 on the modification and amendment of Law No 26/1990 regarding the 
trade register. Considering the fact that the essential feature of a public service is the satisfaction of the general 
interest, it has stated that the public power (the state) must insure the mechanisms for control of the private activities 
fulfilling attributions in relation to the organization of a public service.  

6 For a detailed study of these transformations, see also H. Wollmann, G. Marcou (dir.), The provision of public 
services in Europe, between State, Local Government and Market, Edward Elgar, Cheltenham, 2010. 

7 See also, C. Mătuşescu, C. Gilia, Puterileregionaleşi locale înUniuneaEuropeană, UniversulJuridic Publ.-House, 
Bucharest, 2011, pp. 5-58. 

8 See also the Communication from the Commission to the European Parliament, the Council, the European Economic 
and Social Committee and the Committee of the Regions of 23 March 2011 – “Reform of the EU State Aid Rules on 
Services of General Economic Interest” (COM(2011) 146 final). 

9 P. Bauby, M. Similie, Mapping of the Public services in the European Union and 27 Member States, Brussels, CEEP 
(European Centre of Employers and Enterprises providing Public Services), 2010. 
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liberalization in different areas of public services10 by inserting the competition and the 
rules of the market. From these two perspectives on the public services existent within the 
European space – the organic one, of French inspiration, according to which the public 
services were subjected to a public law regime in considering their organic dependence 
towards the public power, and the functional one, of British origin, which emphasizes the 
finality of the public services and not the statute of the operator, by favoring the 
competition, has been elected the latter one. By the successive reforms of the European 
treaties, by the adoption of regulations specific to the derivative law and through the 
decisions of the Court of Justice and the European Commission, it is outlined another 
conception of the European Union regarding the public services, emphasizing the quality, 
accessibility, equal treatment, promotion of the universal access and their performance 
under efficiency, in accordance with the users’ rights.  

Choosing a broad definition of the notion of “economic activity”11or of “enterprises”12, 
the right of the European Union uses to name the missions of general interest included in 
the notion of “public services”, which traditionally were considered in many states as 
exceptions from the rules of the market, expressions belonging to the communitarian legal 
order (mainly that of “services of general economic interest”13) and mainly subjects them to 
the economic rules, considering some of their specificities in relation to other activities 
from the economic life14. More specifically, the law of the European Union refers to 
“services of public interest” (SPI), comprising the services with/out an “economic feature”, 
which Member States consider as being of general interest and which, because of these 
reasons, subject to obligations specific for the public service15. This notion comprises both 
the services of general economic interest (SGEI) registered in the area of the European 
regulations, as well as services of general interest without an economic feature16, which, 
though are not the object of the legislation specific to the EU and are not subjected to the 
norms regarding the internal market and the competition stated by the Treaty17, certain 

                                                 
10 Especially in the areas with an European dimension, such as communications, post services, energy or 

transportation, included in the concept of “universal service” and guaranteed for all persons. 
11 The European institutions have considered that any service performance in exchange for remuneration must be 

considered as an economic activity. It is not necessary that these services be paid but their beneficiaries, but their 
performance involves the existence of an economic compensation. Also, the fact that an activity is performed for a 
general interest or the fact that the activity may be called “social” does not necessarily affect the economic nature of 
this activity (see also the Guide to the application of the European Union rules on state aid, public procurement and 
the internal market to services of general economic interest, and in particular to social services of general interest) 
(SEC(2010) 1545 final). 

12 According to the jurisprudence of the Court of Justice (Decision of 23 April 1991, Hoefner and Elser v Macrotron 
Case C-41/90, Rec., p. I-01979). 

13 Art 14 and 104 Para 2 of the TFEU, namely of the Protocol No 26 annexed to the TFEU. In the absence of any 
definition of the services of general economic interest in the primary or derived law, the Court of Justice has 
considered that these include “any activity of general interest performed by a public or private entity which has been 
entrusted with the performance of such activity by an act of public power” (Decision of 21 March 1974, BRT/SABAM, 
Case 127-73, Rec., p. 00313). 

14 Decisions of the CJEC of 10 December 1991, Merci convenzionaliporto di Genova, C-179/90, Rec. 1991, p. I-5889, 
Pct. 27; of 17 July 1997, GT-Link A/S, C-242/95, Pct. 53; of 18 June 1998, C-266/96, Corsica Ferries France SA, 
Rec. 1998, p. I-XXX, Pct. 45. 

15 Communication from the Commission to the European Parliament, the Council, the European Economic and Social 
Committee and the Committee of the Regions of 12 May 2004 entitled “White Paper on services of general interest” 
(COM(2004) 374 final). 

16 These include mainly those services related to the traditional prerogatives of the state, such as the police, justice 
and mandatory social security systems.  

17 Art 2 of the Protocol No 26 on services of general interest states that “the provisions of the Treaties do not affect in 
any way the competence of Member States to provide, to commission and organize non-economic services of 
general interest”. 
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aspects of their organization may be stated by other general norms mentioned by the Treaty, 
such as the principle of non-discrimination18. 

The services of general economic interest refer to “economic activities generating 
results for the general public use which the market would not provide (or would provide in 
other circumstances regarding the quality, safety, accessibility, equal treatment or universal 
access) without public intervention. The obligation of public service is imposed to the 
provider by assigning him with a task and based on a criteria of general interest established 
to insure that the service is provided in conditions which allow him to fulfil his mission”19. 

Very close to the nature of the activities involved the notion of public services, 
services of general economic interest20 beneficiate of a complex legal regime, which 
considers both the economic feature of these activities, so thus the possibility that they 
contravene to the rules of the internal market, as well as the specificity of their mission of 
general interest. 

In a functional approach, the law of the European Union tries to conciliate the general 
interest and the economic freedoms. Thus, on the one hand, the new legal framework 
resulted after the entrance into force of the Treaty of Lisbon (Art 14 of the TFEU, Protocol 
No 26 on the services of general service and Art 36 of the Charter of fundamental rights) 
underline the importance of the services of general interest in the EU and establishes the 
principles guiding the approach of the EU regarding those services. Based on Art 14 of the 
TFEU, “the Union and the Member States, each within their respective powers and within 

the scope of application of the Treaties, shall take care that such services operate on the 

basis of principles and conditions, particularly economic and financial conditions, which 

enable them to fulfil their missions”. Establishing the possibility that the Union to legislate 
in the area of the general economic interest services, the invoked text states that it should be 
done “without harming the competence of the Member States to provide these services, to 

entrust their performance and to finance them, in compliance with the Treaties”, thus 
recognizing that the organization, provision and financing of such services are usually 
incumbent to the Member States which decide at a national, regional or local level. Art 14 
of the TFEU states that its application must be done without harming Art 93, 106 and 107 
of the same Treaty, which refer to competition and state aids. Or, Art 106 Para 2 of the 
TFEU “Undertakings entrusted with the operation of services of general economic interest 
or having the character of a revenue-producing monopoly shall be subject to the rules 
contained in the Treaties, in particular to the rules on competition, (…)”. The activity of 

                                                 
18 Communication from the Commission to the European Parliament, the Council, the European Economic and Social 

Committee and the Committee of the Regions of 20 December 2011 – “A Quality Framework for Services of General 
Interest in Europe” (COM (2011) 900 final). 

19 Ibidem. 
20 This notion may include realities and different names in each of the Member States, and the communitarian law does 

not create an obligation for the public authorities to insert this notion into their domestic legal order. When the content 
of a SGEI (obligations for public service) is clearly identified, it is not necessary for that service to be a “SGEI” 
(European Commission, “Guide to the application of the European Union rules on state aid, public procurementand 
the internal market to services of general economic interest, and in particular tosocial services of general interest” – 
SEC(2010) 1545 final)). In the Romanian legal framework, without being defined like this, it is established a regime of 
services of general economic interest for “the public communitarian services of public utilities” (water supplies, 
sewage and wastewater treatment, collection, sewage and evacuation of pluvial waters, production, transport, 
distribution and provision of thermic energy in a centralized system, sanitation settlements, public lightning, 
administration of the public and private space of the administrative-territorial units and local public transportation – 
under the incidence of the Law No 51/2006 on the communitarian services of public utilities). By using the above 
identified criteria, other important public services under the responsibility of the local public administration (social 
services, health, cultural, environment, housing, territorial improvements services etc.) which are not mentioned by 
the Romanian legislation, could be enlisted in the category of SGEIs.  
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public power is thus placed under a competition regime if by this an undertaking reaches a 
position that determines it to violate the rules of the Treaty, which assumes the incidence of 
the general principles and the European regulations, mainly of those referring to state aids 
and public procurement. Nevertheless, the second part of Art 106 Para 2 of the TFEU 
recognizes the possibility for derogations, the application of the Treaty’s norms and 
especially the rules of competition being made to “the extent to which the application of 
such norms does not obstruct the performance, in law or in fact, of the particular tasks 
assigned to them. The development of trade must not be affected to such an extent as would 
be contrary to the interests of the Union”. Created to achieve a balance between the 
requirements of the free competition and the specificity of the missions of general 
interest21, this provision allows a limitation of the competition in the area of public services 
to not obstruct their good functioning. Thus, the public authorities have the possibility to 
offer exclusive rights of public service (entrusting the activity of public interest to a single 
entity, excluding others, practically creating a monopoly)22. The application of this 
derogation is subjected to the supervision of the Commission and of the Court of Justice, 
the latter one proving to be quite restrictive in certain cases and considering that it is not 
enough that the application of the norms of competition to determine supplementary 
difficulties, but to make impossible the fulfilment of the missions of general interest for 
those services to be excluded from the application of these norms23.  

The rules established in the European Union have a considerable impact over the legal 
regime of public services, determining a reduction of the public authorities’ autonomy. 
Generally, these must insure conciliation between the public interest and competition based 
on the rules stated by Art 106 Para 2 of the TFEU, recognized by the Court of Justice as 
having a direct effect, “being able to be invoked by justice seekers in front of the national 
courts with the purpose to control the compliance of the conditions mentioned by it”24. 
Certain services, namely network services (telecommunications, electricity, gas, 
transportation, post services) and certain audio-visual media services benefit of a European 
framework of regulation, being considered as harmonized services. In these areas, the 
obligations of public service have been established at a European level, the national 
authorities maintaining only a residual competence.  

 
 
3. Subjecting the local public services to the general requirements  

of the European Union’s law 
 

3.1. Local public services – services of general economic interest 
 

Though are not part of a specific European regulation, the EU’s norms not stating the 
phrase “local public services”, by a sectorial approach of the matter and including their 
essential features in the notion of “services of general economic interest”, for which are 

                                                 
21 See also Decision of 19 March 1991, France/Commission, case C-202/88, Rec., p. I-1223, Pct. 12. 
22 Therefore, derogative from Art 34, 35 and 37 of the TFEU, which forbid, as principle, such rights. The Court of 

Justice has considered that such exclusive rights offered to an undertaking entrusted with the performance of a 
general economic service are not incompatible with the competition principles when are necessary to enable the 
undertaking entrusted with such a task of general interest to fulfil it (Decision of 19 May 1993, Corbeau, case C-
320/91, Rec., p. I-02533) and if they do not affect the development of the exchanges to an extent contravening to the 
communitarian interests (Decision of 23 October 1997, Commission/Italy, case C-158/94, Rec., p. I-05789). 

23  Decision of 13 December 1991, RTT/GB-Inno-BM, Case C-18, Rec., p. I-05941. 
24 Decision of 22 January 2002, Cisal, C-218/00, Rec., p. I-00691, Pct. 19, referring to the ex-Art 86 Para 2 of the TEC.  
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applicable the fundamental rules of the single market, the activities of general interest 
managed or delegated by the regional or local authorities are highly influenced by the 
European Union’s law. 

Despite the lack of a specific legal framework and of the uncertainties regarding the 
European rules applicable for the local public services, the European institutions could not 
have left this category of services outside the European internal market. Gradually, through 
the jurisprudence of the Court of Justice and the communications of the European 
Commission regarding the competition law, it has been shaped a set of rules applicable for 
the local public services. Though they determine a limitation for the freedoms of the sub-
national public powers in the organization and insurance of the functioning of these 
services, it can be noticed an increasingly larger concern of the European institutions to 
adjust the rules referring to the specificity of the local public services. At least regarding the 
financing of the local public services, two series of European regulations adopted in 2005 
and 2011, known as the “Altmark Package” or the “Monti-Kroes Package”25, namely the 
“SGEI Package”26 offer for the local communities a certain flexibility in the area of 
administrative formalities.  

Anyway, the European rules are applicable in different degrees and means to this type 
of services, a number of questions raised by the regional and local authorities in a case of 
legal uncertaintyexisting27. Thus, on the one hand, the distinction between the local 
economic public services and those without such nature, in relation to which these 
authorities must or must not comply with the competition rules, and which must be made 
through the interpretation of the criteria regarding the qualification as services of general 
economic interest28, it is not easy to achieve for the sub-national communities often lacking 
the expertise. On the other hand, there are plenty of sources for the European rules 
applicable to public services, especially the regulations referring to state aids, public 

                                                 
25 The package includes three tools: Commission decision (EC) No 842/2005 of 28 November 2005 on the application 

of Article 86(2) of the EC Treaty [currently Art 106 Para 2 of the Treaty on the functioning of the European Union] to 
State aid in the form of public service compensation granted to certain undertakings entrusted with the operation of 
services of general economic interest, OJ L 312 of 29.11.2005, p. 67; Community framework for State aid in the form 
of public service compensation, OJ C 297 of 29.11.2005, p. 4; Commission Directive 2005/81/EC of 28 November 
2005 amending Directive 80/723/EEC on the transparency of financial relations between Member States and public 
undertakings as well as on financial transparency within certain undertakings, currently codified as Commission 
Directive 2006/111/EC of 16 November 2006 on the transparency of financial relations between Member States and 
public undertakings as well as on financial transparency within certain undertakings, OJ L 318 of 17.11.2006, p. 17. 

26 The package on state aids for SGEI includes four applicable tools: Commission Decision 2012/21/EU of 20 
December 2011 on the application of Article 106(2) of the Treaty on the Functioning of the European Union to State 
aid in the form of public service compensation granted to certain undertakings entrusted with the operation of 
services of general economic interest, OJ L 7, 11.1.2012, p. 3; Communication 2012/C8/02 “EU Framework for State 
aid in the form of public service compensation”, OJ C 8, 11.1.2012, p. 15 and the Commission Regulation (EU) No 
360/2012 of 25 April 2012 on the application of Articles 107 and 108 of the Treaty on the Functioning of the 
European Union to de minimis aid granted to undertakings providing services of general economic interest, OJ L 
114, 26.4.2012, p. 8. 

27 The existence of such uncertainties has been recognized by the European Commission, who has tried to 
supplement the clarifications by the adoption, on 7 December 2010 of a “Guide to the application of the European 
Union rules on state aid, public procurement and the internal market to services of general economic interest, and in 
particular to social services of general interest” (SEC(2010) 1545 final). 

28 According to the European Commission (SEC (2010) 1545 final), the “economic” feature of an activity does not 
depend on the statute of the operator, of the nature of the service or of its registration in accordance to the national 
legislation. A service registered, according to the internal law, as “non-commercial” can be analysed as “an economic 
activity” from the perspective of the European law. Also, the fact that an activity is performed for a general interest 
does not necessarily affect its economic nature. Therefore, in order to establish if a certain service must be 
considered as “an economic activity” subjected to the norms regarding the internal market of the Treaty it is 
necessary to initiate an analysis for each case, considering all features of that particular activity, especially the 
means in which it is performed, organized and financed.  
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procurement and concessions, or those resulted from the Directive on services29, which 
must be conjugated interpreted. In addition, those regulations state a series of derogations 
from the general rules, complicating the determination by the regional or local authorities 
of the applicable legal regime.  

 
3.2. Constraints resulting from the application of the European regulations  
 

3.2.1. Framing the freedom to organize the local public services 
First of all, it must be stated that the European rules do not consider a uniformity of 

the local public services throughout Europe, but to allow the performance of their “specific 
missions”. In this meaning, Art 1 of the Protocol No 26 on services of general interest 
guarantees “the essential role and the wide discretion of national, regional and local 
authorities in providing, commissioning and organizing services of general economic 
interest as closely as possible to the needs of the users”. Also, the Court of Justice has 
recognized the significant margin of discretion of which the Member States’ national, 
regional or local public authorities enjoy regarding the definition of the services considered 
to be of general economic interest30, the only limits resulting from the European norms 
adopted in the areas which have been the object of a European harmonization and the 
obvious error of assessment. Directive 2014/23/ECon the award of concession contracts31 
states in its 5th argument that “the Member States or public authorities should remain free to 
define and specify the characteristics of the services to be provided, including any 
conditions regarding the quality or price of the services, in accordance with Union law, in 
order to pursue their public policy objectives”. 

Also, it is recognized for the public persons the freedom to organize the provision of 
services they establish, being able to choose whether to manage themselves, individually or 
in cooperation with other authorities, or to externalize this activity by delegating it to an 
external provider, which can be private or another public person32, without any justification 
for the option33.  

Though the existence of this right is not challenged, other provisions of the Treaty in 
accordance to which its performance must be operated, and the interpretation given to them 
by the European institutions imposes a series of constraints for the organization of the local 
public services. Thus, in relation to another options available for the public powers with an 
economic influence over the internal market, the European legislation in the area of public 
services may be incident. The law of the European Union does not oblige the public 
authorities to externalize the public services, but to insure that, if they decide to involve 

                                                 
29 Directive 2006/123/EC of the European Parliament and the Council of 12 December 2006 on services in the internal 

market (OJEU L 376, 27 December 2006, p.36), transposed in Romania by G.E.O No 49/2009 on the on the freedom 
of establishment of service providers and the freedom of providing services in Romania (Official Gazette, Part I, No 
366/1 June 2009).  

30 See the Decisions of the Court of First Instance (CFI) of 15 June 2005, Fred Olsen, T-17/02, Rec., p. II-2031, Pct. 
216 and of 12 February 2008 BUPA and co./Commission, T-289/03, Rep. 2008, p. II-81, Pct. 166-169. 

31 Directive 2014/23/EU of the European Parliament and of the Council of 26 February 2014 on the award of 
concession contracts, OJ L 94, 28.3.2014, p. 1-64.  

32 This neutrality originates in Art 345 of the TFEU, which states that “The Treaties shall in no way prejudice the rules in 
Member States governing the system of property ownership”. 

33 Nevertheless, the situation may change in the future considering the recent orientations of the European 
Commission in relation to the necessity of insuring public services under conditions of efficiency and effectiveness 
from the perspective of costs (Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions – “A Quality Framework for Services 
of General Interest in Europe – COM(2011) 900 final). 
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another entity – on commercial grounds, they are doing so in a transparent and non-
discriminatory means. 

Hence, if a public authority chooses to entrust a third party with the performance of a 
service, the actual procedure for delegating this activity is subjected to the communitarian 
law to the extent to which that contract is of cross border interest34. The appeal to a third 
party shall be done by public procurement or by a concession for public services. 

The Court of Justice has mentioned numerous times the requirements for transparency 
and publicity aiming any form of allocation of the public services35, simultaneously 
providing criteria for the tie between the concessions for public services and public 
procurements. Establishing that this tie must exclusively be analyzed in the light of the 
Union’s law36, the Court has mentioned as criteria for differentiation the means of 
remuneration (for concessions, it is not insured by the contractual authority, but from the 
fees collected from the users of the service) and the economic risk related to the 
exploitation of those services (the possibility that the investments made and the costs for 
exploiting the services may not be recovered), which for the concessions is taken by the 
concessionaire37. As such, if the public community guarantees the remuneration by 
indemnifying the losses related to the exploitation of the service, though the user is paying 
for the performance, the contract must be considered, in the absence of the risk, as public 
procurement. 

It is important the correct determination of the contract’s nature in relation to these 
criteria, a more restrictive European law regime being applied (if there is a public 
procurement) or leaner (for concessions). Though a public authority could be tempted to 
choose the procedure of concession to waive the strict rules in the area of publicity, 
transparency or criteria for attribution applicable for public procurements, when in fact it 
performs a public procurement, can have its contract re-qualified and can be obliged to 
offer an indemnity for the offerors thus prejudiced38.  

However, the Court39 has accepted that certain areas of activity, especially those 
related to the activities of public utility, are the object of a regulation which can result in the 
limitation of the existing economic risks. In this case, the European court has considered 
that the “contractual authorities acting in good-faith must continue to have the possibility to 
insure the provision of the services through a concession, to the extent to which they 

                                                 
34 It is for the authority in charge to determine this cross-border interest in relation to criteria regarding the value of the 

contract, the features of the service and those of that particular market segment (see Decision of 21 July 2005, 
Coname, case C-231/03, Rec., p.I-7287, Pct. 20 and the Commission interpretative communication of 1 August 2006 
on the Community law applicable to contract awards not or not fully subject to the provisions of the Public 
Procurement Directives – OJ C 179, 1.8.2006 p. 2). The existence of a complaint regarding the procurement contract 
it is not enough to prove that the contract is of cross-border interest (Decision of 13 November 2007, 
Commission/Ireland, case C-507/03, Rep., p.I-9777, Pct. 34). 

35 See, among others, Decision of 11 January 2005, Stadt Halle and RPL Lochau, case C-26/03, Rec., p. I-1; Decision 
of 13 October 2005, Parking Brixen, case C-458/03, Rec., p. I-8585. 

36 Decision of 18 July 007, Commission/Italy, case C-382/05, Rep., p. I-6657, Pct. 31 and Decision of 15 October 2009, 
Acoset, case C-196/08, Rep., p. I-9913, Pct. 38. 

37 The contract for services states a compensation which, without being the single one, is directly paid by the 
contractual authority to the provider of services (Decision of 13 October 2005, Parking Brixen, C-458/03, Rec., p. 
I-8585, Pct. 39, as well as the Decision Commission/Italy, previously quoted, Pct. 33 and 40), while, for a 
concession of services, the compensation for the provided services consists in the right to exploit that service, 
either alone, or accompanied by a price (see Decision of 10 September 2009, Eurawasser, C‑206/08, Rep., p. 
I‑8377, Pct. 59 and 68;Decision of 10 March 2011, PrivaterRettungsdienst und KrankentransportStadler, C-
274/09, Rep., p. I-01335, Pct. 26). 

38  See in this regard Decision of 13 November 2008, Commission/Italy, case C-437/07, Rep., p. I-153. 
39 Decision of 27 October 2005, Conte and co., C-234/03, Rec., p. I-9315; Decision of 10 September 2009, 

Eurawasser, C-206/08, Rep., p. I-8377, Pct. 72 and 74. 
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appreciate that it is the proper mean to insure that particular public service, even in the case 
in which the risk related to exploitation is very limited”40. According to the Court, “the 
contractual authorities have no influence on the conditions of public law applicable for the 
organization of the service and, thus, over the transferred level of risk and would not be 
reasonable to, on the one hand, ask for the grantor authority to create conditions for 
competition and of higher economic risk than those already existent in that sector as effect 
of the regulation applicable for that sector”41. This jurisprudence, considered in the doctrine 
as representing “an orientation favorable to the local autonomy, as rarely been seen”42, 
states the possibility for certain attributions of local public services completely financed by 
a local authority to be applicable the procedure of concession if the recovery of the 
investments and costs supported by the operator for the performance of the work or of the 
service depends on the effective demand or of the availability of the service or asset. 

Despite this partial consideration of the local autonomy, the European jurisprudence 
has extensively applied the fundamental rules of the Treaties for the delegations for local 
public service. Establishing requirements related to the insurance of publicity accessible 
enough and of a competitive framework subsequent to the adoption of the publicity means, 
it is noticed an alignment more and more obvious of the area of public services with the one 
of the public procurements, conclusion confirmed by the adoption of the directive on 
concessions (Directive 2014/23/EU43). The freedom recognized for the public powers in 
choosing the contractor is thus mitigated, and the intuit personae feature of the delegations 
for public services, recognized by certain legal systems, can no longer be maintained. The 
removal of a candidate from the delegation of public service can only be made based on 
objective criteria otherwise he has the open possibility to challenge that particular 
delegation.  

 
3.2.2. Constraints on the functioning of the local public services 
The general principles and the regulations of the European Union represent a series of 

conditionalities not only regarding the procedure for delegation of local public services, but 
also regarding their functioning, especially in relation to the rules for their financing and 
pricing. 

Regarding the financing of the local public services, for guaranteeing their 
performance in conditions that will allow them to fulfil their missions, could prove 
necessary for the authorities to offer a financial support to cover partially or totally the 
specific costs resulted from the obligations of public service. Though Art 14 of the TFEU 
recognizes the competence of the Member States to finance these services, the performance 
of this competence must be made in accordance with the Treaties, without obstructing the 
application of the norms in the area of competition. Based on Art 106-107 of the TFEU, the 
compensation granted by the public authorities for the provision of the service is, mainly, 
the subjected to the control of state aids. The purpose of this control is to insure that the 
aids granted for undertakings performing a service of general economic interest do not 
                                                 
40 “Though this risk can be, of course, from the beginning, very limited, the qualification for concession of public services 

requires that the contractual authority transfer to the concessionaire in total or, at least, in part, the risk to which it is 
subjected” (Decision of 10 September 2009, Eurawasser, C-206/08, Rep., p. I-8377, Pct. 77 and 80 and Decision of 10 
March 2011, PrivaterRettungsdienst und KrankentransportStadler, C-274/09, Rep., p. I-01335, Pct. 29). 

41 See Decision Eurawasser, previously quoted, Pct. 75-76. 
42 P. Y. Monjal, Droit européen des collectivités locales, L.G.D.J., Paris, 2010, p. 170. 
43 Directive 2014/23/EU extends the majority of the obligations previously applicable to the attribution of concessions 

for public works to all concessions of services, as well as to the attribution of the contracts for concession for public 
utilities, which were not subjected to such provisions until now. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

90 

 

affect the commercial trades between Member States and/or does not distorts or are not 
susceptible to distort the competition. 

Such compensation represents a state aid and falls under the incidence of Art 106, 107 
and 108 of the Treaty if the following criteria are being met: the provider of the service 
beneficiating of state aid is an “undertaking”44 conducting an economic activity; the support 
has been directly or indirectly granted from public resources (“state resources”45); the 
compensation for the obligation of public service affects or threatens to affect the 
commercial trades between Member States46. 

If these criteria are fulfilled, Art 108 Para 3 of the TFEU imposes the prior notification 
about the aid of the Commission47, who shall evaluate its compatibility with the internal 
market48. If the Commission ascertains the incompatibility of the aid, the public authority 
cannot grant the aimed financial support for the provider of public services. 

Regarding the pricing of the local public services, the freedom of the local public 
authorities to establish the level of prices paid by the beneficiaries of the services has been 
subjected by the European judge to certain limitations resulted from the fundamental 
principles of the Union’s law, namely the principle of non-discrimination49 and that of the 
freedom to perform services50. Without denying the right for these authorities to establish 
different prices based on certain objectives of general interest (such as the criteria of the 
beneficiaries’ age, for instance), the Court has condemned the advantageous tariffs for the 
access to services granted by authorities with the exclusion of the beneficiaries of services 
who are the citizens of other Member States and of the persons without residence in that 
area51.As an exception, the Court has accepted that, in cases involving social benefits 
granted by a public authority leading to advantageous access to a service, the regional or 
local authorities may be entitle to, under certain conditions, distinguish between the citizens 
who are and those who are not in a relation with the undertaking financing that particular 
advantage52.  
                                                 
44 According to the European jurisprudence, for the inclusion in this notion it is important the nature of the activity 

performed and not the legal statute or the means for financing (Decision of 12 September 2000, Pavlov and co., case 
C-180/98 – C-184/98, Rec. 2000, p. I-6451).  

45 In the terminology of the European institutions, the notion of “state” refers to all public communities susceptible of 
granting a financial aid from public funds. This aid may have the form of a direct grants, tax credits and benefits in 
kind. According to Pct. 32 of the Communication from the Commission (2012/C 8/02) “the fact the State does not 
charge marketprices for certain services constitutes a waiver of State resources”. 

46 According to the jurisprudence of the Court, the local public services equally fulfil this criterion. The effect on the trades 
does not depend on the local or regional feature of the service provided or on the level of that activity. The value 
relatively reduced of the aid or the relatively modest dimension of the beneficiary entity does not exclude the possibility 
that the trades between the Member States might be affected (Decision FIC of 30 April 1998, 
VlaamsGewest/Commission, T-214/95, Rec. 1998, p. II-717, Pct. 48-50; decisions of the CJEU of 24 July 2003, Altmark, 
C-280/00, Rec. 2003, p. I-7747, Pct. 81-82 and of 3 March 2005, Heiser, C-172/03, Rec. 2005, p. I-1627, Pct. 32-33). 
Though it appreciates that “even a small aid may supplement the offer of services of a certain provider, therefore 
hindering the provision of the same services by other European undertakings present on the local market”, the 
Commission has reached, for a few cases, the conclusion that the activities were purely local and did not affected the 
commercial trades between the Member States (see Pct. 40 of the Communication from the Commission 2012/C 8/02). 

47 Based on Art 108 of the TFEU, the decision for notification belongs to the Member State and not to the local or 
regional communities, and the procedure shall be conducted, mainly, between the Commission and the national 
authorities of the concerned Member State. 

48 This compatibility shall be analysed in relation to the rules established by the Communication from the Commission 
entitled “European Union framework for State aid in the form of public service compensation (2011)” – (2012/C 8/03), 
OJ C 8, 11.1.2012, p. 15. 

49 Especially for the general interdiction of discrimination based on citizenship or nationality, as resulted from Art 18 of 
the TFEU and from Art 20 of the Directive on services (which prohibits the discrimination of the beneficiaries of the 
services based on citizenship, nationality or state of residence). 

50 Art 56 of the TFEU. 
51 Decision of 16 January 2003, Commission/Italy, case C-388/01, Rec., p. I-72. 
52 Decision of 1 October 2009, Arthur Gottwald, case C-103/08, Rep., p. I-09117. 
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4. Conclusions 
 

The regulations adopted in the European Union for the past decades have determined 
significant changes in the organization and functioning of the local public services. From an 
institutional perspective, of the role of the local public authorities, the rules adopted at the 
European level can be seen as a threat for the freedom to organize and manage these 
services53. Nevertheless, the communitarian law does not aim the establishment of a total 
liberalization regime, but creates a set of mechanisms allowing the organization of the 
general interest by considering the rules of competition. From a material perspective, the 
European rules may be seen as an opportunity, as instruments contributing to increased 
quality, effectiveness and accessibility of public services, in other words, to their 
democratization, by placing the users of these servicesin a central position.  
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Abstract. The theory of acquired rights has been subject to several approaches, particularly in 

terms of succession of laws. While in private law, both the New Civil Code and the labour legislation 

acknowledge the principle "tempus regit actum" and, therefore, the rights that have been acquired - 

this being confirmed by the jurisprudence of both the courts and the Constitutional Court, in public 

law, specifically in terms of the civil servants’ working relationships, as administrative law relations, 

both the legislator and the Constitutional Court move away from this principle, and that gives rise to 

inequalities between different social groups, with some of the human rights being violated. 

Keywords: acquired rights, working relationships, unequal treatment, contradictory 

jurisprudence of the Constitutional Court. 

 

 
Specialized literature has dealt with the issue in question only when discussing the 

aspect related to the succession of laws in time. 
Regarding the complex issue related to the succession of laws in time, several theories 

have been stated, each of them corresponding to a certain extent to the strict norms of the 
legal technique and to the requirements of legislative technique; however, none of these 
theories manages to provide a complete and coherent answer to the issue under debate. 
From the multitude of the theories mentioned above (for instance the theory of the 
completed deed founded by Spanderberg, the theory of the immediate enforcement of the 
new law elaborated by Paul Roubier and the normative or structural theory, debated in the 
Italian, French and Canadian legal literature), we shall stop only at one, namely at the 
“classical theory or the theory of acquired rights”. 

This theory imposed itself in the French legal literature of the 19th century and it was 
deemed classic for interpreting the French Civil Code from 1804. It prioritized the defence 
of individual rights and freedoms against the legislative measures of the state directed 
against private persons1.  

Founded by Merlin and perfected in France by Aubry and Rau, in Germany by 
Savigny and in Italy by Gabba, and uppheld in Romania by D. Alexandresco, this 
theoretical construction has the following essential features:  

– on the one hand, it asserts the fundamental identity between the principle according 
to which a new law is not retroactive and the principle regarding the observance of the 
acquired rights, meaning that a new law is not retroactive if it does not affect the acquired 
rights, but observes them 

– on the other hand, it admits that the new law can be retroactive when we cannot 
speak of acquired rights. 

Being nonetheless built up on the difference between the acquired rights, which must 
be always observed, even under the governance of a new law, and the simple expectations 

                                                 
∗ Lecturer Dr Valahia” University of Târgovişte, Romania. 
1 For more details, see M. Nicolae, Soluţii la conflictele de legi în timp – în căutarea formulei ideale: de la teoria 

drepturilor câştigate la teoria normativistă(I), in Revista română de drept privat Magazine No. 6/2012, p. 162-206.  
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of the parties, which can be ignored by the new law, the theory above has the significant 
disadvantage2 of lacking precision and being arbitrary, not managing to identify enough 
concrete and precise criteria for making the difference between the acquired rights and 
expectations. Moreover, the theory in question has the shortcoming of not resolving neither 
the issue of the new law enforcement, nor the law conflict regarding non-patrimonial rights. 

If in the field of private law the new Civil Code was acknowledging two basic 
principles, namely the one of the non-retroactive character of a law and the one of the 
immediate enforcement of a new law, when it comes to public law we are left only with the 
principle acknowledged by article 15 paragraph 2 of the Constitution, which clearly states 
that a law “only makes provisions for the future, except for the criminal or sanctions law, 
which is more favourable”. 

The current study does not aim to discuss the non-retroactive character of a law or the 
law which is the most favourable in the field of criminal or sanctions law, but to approach 
an aspect which exclusively regards the job relation. 

Several opinions have been expressed regarding the legal nature of job relations 
related to civil servants, particularly in the specialized literature between the two world 
wars, but also in the present one, containing the following three conceptions:  

– this relation comes from a private law contract, being assimilated to the legal labour 
relation; 

– the legal relation related to a public function comes from a unilateral act of public power;  
– the legal relation related to a public function comes from a public law contract 
Analysing the definitions given by professors Marin Văraru and Paul Negulescu, it can 

be noticed that they were the upholders of the “legal statute theory”, supported mainly by 
the leading personalities3 of the French administrative law between the two World Wars 
(Esmein, Hanrion, Duquit, Jeze)4. The theory of the legal statute considered the state 

function as a legal statute, as the act instituting it was always an authority one, while the 

person exerting the function was exerting a state authority and not the rights in a 

contractual situation. This thesis also imposed itself in the Romanian legal literature from 
the period between the two World Wars, proving that not all the legal realities imposed by 
the modern development of the society could be explained by the ancient categories and 
institutions of civil law. 

The assessments made by professor Marin Văraru are significant in this matter: “we 

must admit that civil servants are neither the mandatories nor the business managers 

<negotiorum gestori> nor the commissioners of those who appointed them. The 

appointment act is neither a contract with a civil nature for the simple reason that the will 

and consent of the appointed civil servant – elements which are essential for civil contracts 

– have no importance either at the appointment date or later, when the function is exerted. 

Between the relations emerging between the state and its servants and the civil relations 

between two private persons, no similarity can be made: in the first case, the relations are 

typical to public law, while in the second case, to civil law. Civil servants have no power 

and no right in regard to the authority appointing them, as their competence, both by the 

ration of place <ratione loci> and by the ration of the matter <ratione materie> comes 

from the organic law of functions.”
5
 

                                                 
2 Ibidem pg.199-206. 
3 See Ivanoff Ivan Vasile, Deontologia functiei publice, Bibliotheca Publ. House, Targoviste, 2013, p. 24 and the following. 
4 Verginia Vedinaş, Statutul functionarului public, Nemira Publ. House, Bucharest,1998, p 18. 
5 Marin Vararu, apud Paul Negulescu, Tratat de drept administrativ roman,vol.I, IV edition, Bucharest, 1934 p. 147-148. 
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Even if the language used in all these definitions seems currently outdate, we consider 
that the service relation of the civil servant belongs to public law and that is based 
exclusively on an administrative act (authority act) issued or adopted by a public authority 
or institution with the prerogatives of a public power, naturally based on an oath; we also 
consider that all the rights and duties of public servants come from law and not from a 
synallagmatic contract, while all the litigations related to public functions go under the 
incidence of administrative courts and not of the labour law ones. 

We have tried to revise all these previous aspects, in order to reach the theme 
proposed, namely the incidence of the acquired rights in the field of the service relation as a 
fundamental element of the public service, which is a component of the administrative law. 

The aspect subject to the current analysis has a practical connotation and application 
which also determined us to approach the topic from a theoretical perspective. 

If the labour law defines it as the “theory of acquired rights” that conception according 
to which the rights gained by employees cannot be diminished, this “theory of acquired 
rights” is of a great relativity. It can be encountered particularly when it comes to the 
negotiation and conclusion of collective labour contracts. According to it, once a salary 
right has been gained by means of a collective negotiation, this right cannot be derogated 
from when future negotiations are carried out. Hence, this right remains a gained one. 

The theory above is also applied when it comes to pensions, there being several legal 
precedents and decisions of the Constitutional Court dedicating it to the right gained.  

Unfortunately, when it comes to the field of the service relation, the Constitutional 
Court no longer upholds the theory of acquired rights, by allowing the lawmaker, when it 
comes to the succession of the adoption of normative acts involving the field of the service 
relation, to “retroactivate”, by modifying “ope legis” service relations concluded under the 
influence of the former normative acts. 

More precisely, we are speaking about the apparition of Laws No. 286/2006 on the 
modification and completion of the Law of public local administration No. 215/2001 and of 
Law No. 251/2006 which modifies the Law No. 188/1999 on the Statute of public servants. 

Thus, starting with 2003, the service relation of county secretaries was modified, as 
this category was considered by the lawmaker to be part of the high civil servants category. 

In this context, there have been two different situations in practice:  
1] County secretaries who were in function in 2003 had all authorization exams for 

their functions by the Romanian Government, while the attested ones swore their oath as 
high civil servants in front of the Government members.  

2] Vacancies for county secretaries, as high civil servants, were adverted by the 
decision of the Prime Minister, while the entire organisation of the competition was done at 
this level. Those who won the competition were afterwards appointed in the public 
functions of county secretaries, as high civil servants, and swore their oath before the 
Government members. 

As an effect of the new normative acts No. 286 and 251 from 2006, the county 
secretaries had their qualification of high civil servant abolished, a fact which damaged a 
right gained under the influence of some laws in our opinion. If in the civil law the 
principle “tempus regit actum” functions and produces effects upon the civil relations 
concluded under the civil laws involved, in the field of administrative law this principle no 
longer operates, this anomaly being upheld by the Decision No. 394/17 April 20076. 

                                                 
6 See Official Gazette No. 305 from 8th May 2007. 
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Thus, through an exception of missing constitutionality raised by a county secretary 
(affected in terms of his gained right) in front of the administrative court7, the Decision 
dismissed the litigation and sent the file to the Constitutional Court, with the following 
motivation: “as an effect of the legal texts criticized, the civil servant, whose right to career 
is guaranteed by the Constitution, together with the other rights, and who has reached the 
statute of high civil servant, can be found in front of a demotion, by the effect of the law, 
when from a high civil servant he becomes a leading civil servant”. 

We consider just the motivation of the Court done when sending the case file to the 
Constitutional Court, as it is part of the legal logics of the general principles of law. 

Taking into account the career concept8, it is obvious that the apparition of the two 
normative acts mentioned above demote “for good” an entire group of employees in terms 
of the service relation, as it is more punitive than a professional demotion, due to a 
disciplinary sanction being enforced [which involves a guilty deed!]. It is known that even 
the disciplinary sanction is applied to a certain civil servant who commits a guilty deed in 
relation to his duties established by his job description, internal regulations or normative 
acts, while the length in time of the sanction is limited. In the context mentioned above, a 
whole professional category is demoted for good, without any guilt, just as an effect of 
some laws. Can a new law have retroactive effects upon an administrative law relation 
correctly concluded under the influence of another law? 

In this context, what value does the principle “tempus regit actum” have anymore? 
How is it possible than in a state of the law based on democratic eternal and universal legal 
principles can we encounter different approaches of a legal principle? 

In our opinion, discriminatory convergence belongs both to the lawmaker and the 
Constitutional Court. The lawmaker, when adopting Laws No. 251/2006 and 286/2006 
retroactively modified an administrative law relation of some civil servants who went 
through a competition for filling the public function of high civil servant and who exerted 
their professional duties with professionalism and good faith for three years but who lost 
this statute through the effect of some new laws. Losing the quality of high civil servant has 
consequences both in terms of the statute and salary. Thus, the county secretary – as high 
civil servant – was appointed by order of the ministry of internal affairs and carried out its 
activity in the county where the president of the county council was also appointed within 
the county council, while by losing this legal qualification was appointed by means of the 
order of the president of the county council. The legal effects are damaging not only for the 
stability of the job [another subjective right questioned!], but also for the legal character of 
the administrative act. It is well known that the orders of the president of the county council 
are approved as legal by the county secretary [art.117 par. 1 letter a) of Law No. 215/2001], 
hence insuring an a piori legal control upon these administrative acts. If he justly refuses to 
acknowledge the legal character of the documents, the county secretary is in a vulnerable 
position in regard to his boss, whose order he “censures” from a legislative point of view. 
In practice, this situation is frequent and the superior has enough means to apply a punitive 
treatment to his … non-conformist subordinate! Even if the function itself remains the same 

                                                 
7 See the conclusion of the act from 7th December 2006, in the Case File No. 8.753/120/2006, Dâmboviţa Court – The Commercial 

and Administrative Department, which appealed the Constitutional Court on the exception of missing constitutionality of the 
provisions of "<> article 120 par. (8) of Law No. 286/2006 on the modification and completion of the <>Law of Public local 
administration No. 215/2001, <>art. 11 point 16 of Law No. 251/2006 on the modification and completion of <>Law No. 188/1999 
on the statute of civil servants and of point I A) from the annex to the <>Law No. 251/2006". 

8 CAREER2, https://dexonline.ro/definitie/carier%C4%83. 
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[the function of county secretary], declassifying it from the category of high civil servants 
to that of leading functions brings the vulnerability of the office stability, as a subjective 
right of the professional category involved, and also the vulnerability of the legality of the 
administrative act in the phase preceding its release. 

The “Court” considers that the notion right to a career evokes the guarantee provided by 

law to the civil servant regarding his right to be promoted and enjoy stability. The fact of 

possessing a certain function, which afterwards, by being kept, is ascribed to another category, 

cannot affect the right to a career in its essence, a right which is not an absolute one.”
9
 

The qualification of the Constitutional Court of the right to a career as not being an 
absolute one is, in our opinion, challengeable.  

Legal literature considers that an absolute right is: “The subjective right producing 
effects in regards to all the persons within the legal relation established between the owner 
or the person determined, as an active subject, and all the other persons, as non-determined 
passive subjects: the civil non-patrimonial rights and real rights.” 

The fact that the service relation of the civil servant is considered by us to be an 
administrative right relation cannot lead to the conclusion that his right to a career would not 
be an absolute one. In this context, it would be created a discriminatory regime in respect to 
the category of employees with a working contract. The labour law presents as the “theory of 
acquired rights” that conception according to which the rights acquired by the employees 
cannot be diminished. It is encountered particularly when collective labour contracts are 
negotiated and concluded. According to this theory, once a salary right has been gained by 
means of a collective negotiation, no derogation can be made from it on the occasion of the 
future negotiations. Hence, this right is a gained one. If in the labour law a right acquired by 
means of a negotiation rests a gained one, then why in the administrative right a right acquired 
by the effect of a law is lost as an effect of other subsequent laws? If the lawmaker does not 
ask himself these questions, then why does the Constitutional Court not notice such legislative 
anomalies in a state of the law? Moreover, the Constitutional Court upholds through its force 
breaches of some legal principles, creating social discriminations and unpredictable practical 
effects. A state of the law involves applying the same principles to all his citizens, by 
upholding the equality of all citizens in front of the law. 

The situation described by us in the current study proves that, even if from a 
constitutional perspective is correct to enforce the law, sometimes this enforcement is 
questioned. 
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SOME ASPECTS OF THE PRELIMINARY CHAMBER  
IN THE CRIMINAL PROCEEDINGS 

 
Denisa BARBU∗∗∗∗ 

 
 
Abstract. The indictment determines the limits and the subject of judgment, so it is necessary to 

include all the essential elements for the settlement of the case. In the CPP regime, the indictment is 

no longer the act of inculpation, but just an act of instituting the Court. Thus, the indictment shall 

contain the description of the offence, the accused retained in the task in a way that allows the 

identification of the prohibited conduct. The description of the situation with which the Court is seized 

must correspond to the offending action by indicating the elements necessary to put the deed in the 

type of the offence. The facts must be exposed by submitting relevant events from the point of view of 

the existence of the offence, with a clear delimitation of the facts which fall within the content of the 

offence with which the Court is seized (case premise, the active subject, the material element, the 

following provided by law, the subjective side) of related circumstances which may have relevance 

for the individualization of the punishment or the civil side of the settlement. 

Keywords: Criminal offence, the indictment, the regularity and legality of activities. 

 
 
Considering that the matter is a criminal offence, it would have been necessary to 

indicate each individualized material act, through the timing and circumstances of the 
alleged offences and the contribution 1of each defendant. In our situation, being an offence 
continued, there was to specify the material acts which are within the content side, and 
targets as set out in the offence of smuggling with several alternative ways of instigating, to 
be indicated the manner of the concrete task of each defendant.  

The compliance with the legal provisions concerning the form and content of the 
indictment/ordinance is particularly important, as they provide proof of the will event (as 
a procedural act) to the judicial organ in charge of the function of the criminal 
prosecution, it guarantees that certain acts have produced effects for which they were 
prepared and certify the compliance with procedural rights. Thus, the indictment / 
ordinance, through their form and content, must demonstrate by themselves the regularity 
and legality of activities. 

At the same time, if it continued to retain the shape of the crime (this case), it is 
necessary to indicate the material act, each individualized by committing time and 
circumstances, and when there are multiple defendants (situation also deduced in 
particular in the incidence of judgment), it is necessary to indicate the contribution of 
each.2 These aspects have been omitted by the Prosecutor on the case, manifesting 
itself, therefore, in the form of irregularities of the Act instituting the Court. These 
irregularities of the indictment found in the section are dedicated to the framing of the 
facts. We mean, mainly, the lack of sort, in concrete terms, the number of documents 

                                                 
∗ Assistant Lecturer, PhD in Law, Faculty of Law and Administrative Sciences, “Valahia” University of Targoviste, 
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1 N. Volonciu (coord.), A. S. Uzlău, R. Moroşanu, V. Văduva, C. Ghigheci, C. Voicu, G. Tudor, T.-V. Gheorghe, C. M. 

Chiriţă, Noul Cod de procedură penală comentat, Ed. Hamangiu, Bucureşti, 2014, p. 878. 
2 Ibidem, p. 234. 
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(forms, through the will of the legislator, a legal unit crime as crime continued) 
attributable to each defendant separately. 

In line with the above, there is the recent practice, as follows3: „In the indictment 

have not been shown to be distinct for each defendant in respect of whom it has 

detained for committing the crime of tax evasion / avoidance and complicity in money 

laundering activities / complicity to money laundering activities in the form of 

continued material documents that enters the contents of the formation of these 

offenses, the appearance of a very high importance, according to which, in case it 

would be the beginning of judgment has, will appreciate about the usefulness and 

relevance of evidence to be analyzed. Precise description of each act material that 

enters the crime is necessary for continued fair resolution of this file, insert the 

contents of the indictment in some formulations with generic character (e.g. several 

times) not complying the requirements of art. 328 of the Code of Criminal Procedure. 

Regarding this aspect, (...) the Prosecutor replied as he describes a number of 105 

such operations with explications, respectively from the date of pick up, delivery date, 

place, circumstances, for each of them (....), aspects that are found in the documents 

that make up the dossier, letter portfolio, would be assumed as stretching the act of 

instituting the reasonable above the limit values. However, such a limit (the length of 

the reasonable Act instituting) besides the fact that it is not stipulated anywhere, is not 

a relevant argument, to justify the lack of a precise description of the documents and 

materials of the contribution of each participant to commit the facts.” We appreciate 
that, regardless of the specific character of the elements of the case, the Court rendered 
the above conclusions are fully interoperable in this case. 

The clear description of facts as signaled4 (with the names of persons who, in the 
opinion of prosecutor, they have committed, the alleged acts which form the material 
element of the alleged crime) is a condition of regularity of the Act instituting the Court, 
even one of the most important. The importance of that description lies in the provisions of 
art. 371 of CCP, which assesses the subject of judgment to the facts shown in the Act of 
bringing cases to Court. Therefore, the judgment of the fund cannot be held unless an 
indictment describes in a clear, exhaustive and understandable manner, the facts alleged to 
be committed by the accused. 

Furthermore, by presenting the generic overviews provide activity, by ignoring the fact 
that criminal liability is individual and not the collective, in the indictment has not been made 
clear in concrete and detailed, with reference to relevant evidence which claims, what is the 
criminal activity that each defendant separately called down. The complexity of the case does 
not constitute a waiver of the Attorney for the compliance with the rules concerning the 
content of the indictment. At the same time, it does not mean just the facts indicating the 
name of the latter with reference to generic and interpretable acts, but means the description 
of each act in the exact criminal manner, that to exclude equivoque. Moreover, the evidence 
on which the prosecution bases may not in any shape be restricted to a list of the evidence 
investigated and neither to an exact reproduction from a generic context to the content of 

                                                 
3 JCP, Prahova Tribunal concluding no. 207 of 2 June 2014. 
4 M. Udroiu (coord.), A. Andone-Bontaş, G. Bodoroncea, M. Bulancea, V. Constantinescu, D. Grădinaru, C. Jderu, I. 

Kuglay, C. Meceanu, L. Postelnicu, I. Tocan, A. R. Trandafir, Codul de procedură penală. Comentariu pe articole, 
Ed. C. H. Beck, Bucureşti, 2015, p. 789. 
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certain evidence, but shall contain an analysis of private and pertaining circumstances 
resulting a specific behavior which is charged to a specific defendant. 

Besides the old code of the criminal procedure, the new regulation no longer allows the 
object of judgment expansion with new acts, new times, and new people (discovered in the 
course of the judgment). In this context, the description of the offence in the act of referral is a 
prerequisite to ensure the possibility to pursue a particularly effective by the defendant, 
considering that only a specific deed can be made, particularly in concrete defense.  

To ascertain the subject of judgment and the imputed deed directly through to its 
merit, after deliberation, is to deprive the defendant from the first real opportunity to defend 
themselves. Moreover, the Court itself (the Judge of Preliminary Chamber) must 
understand from the very beginning, what is the prosecution brought to the defendant to be 
able to explain it to the early phase of the judgment, according to the liability in art. 374 
para. (2) CCP, taking into account that still the Preliminary Chamber Judge, by reaching to 
start the trial, is the one who will judge on the first court’s case. 

In this respect, in the jurisprudence that has been detained, according to art. 328 
paragraph (1) of CCP, the indictment of the Prosecutor, as the act of bringing cases to court, 
must have a certain content to outline the object of judgment, between elements which 
should include being required to register both the deed contained in defendant’s burden, as 
well as its legal framing. 

If reliable sources do not result from clearly the context and manner in which the note 
that had been committed numerous material acts imputed to the defendants, it cannot be 
said that the object of judgment is outlined. 

In order to meet the requirements of art. 371, it is necessary that the deed to be 
presented in the indictment in all the elements which present relevant criminal offences 
under the content of a layout, in order to remove any doubt that it is subject to judgment, 
thus creating the possibility for the accused to defend themselves and the Court to 
pronounce on such facts. This is the recent jurisprudence as follows5: “The legal 

dispositions were the description of the material acts, actions or omissions that the 

Attorney retain them as having more than the material element and the conditions of the 

crime targets. The enunciation of the material element in the content of the provided offense 

does not represent a symbolic vision of the concrete. Interpreting the legal text literally, the 

court also notices that refers to the deed contained in defendant’s burden. Therefore, in 

addition to its description, the deed must be restrained in the defendant’s burden. It 

considers, too, that these provisions imply a manifestation of the will of the Prosecutor 

which must expressly indicate which acts, activities or attitudes to understand to retain as 

result of the deed. This task belongs to the criminal prosecution, and the Court will not be 

able to compose the content of the Act at a later date if the seizing act is judged by the 

referral and does not expressly indicate the content of the charges (...) the judgment shall 

not take place, without its object.” 
In specialized legal literature6 the opinion taken, moreover, from the jurisprudence - it 

has been shown that the indictment not only sends the dispute in a phase, that of the 
judgment, but also sets limits in which the judgment will occur with regard to the fact/facts 
and the person/persons to which it refers. In this context, a clear delineation of the object of 
judgment obliges the public prosecutor, as the prosecution function, and cannot be left to 

                                                 
5 JCP from Harghita Court, the conclusion No. 153/C from 1st of august 2014. 
6 N. Volonciu (coord.), A. S. Uzlău, R. Moroşanu, V. Văduva, C. Ghigheci, C. Voicu, G. Tudor, T.-V. Gheorghe, C. M. 

Chiriţă, op. cit, p. 818. 
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the judge’s account. At the same time, the establishment of the power of judgment shows 
the importance not only in theory, but especially practical: for the instance, who will know 
what limits are for the judgment to take place, for the Prosecutor, who will know the limits 
and the foundation for prosecution, and last but not least, for the parties, who will have 
knowledge of the limits they will build the defense. 

In the same paper mentioned above, there are references (with which we agree) 
regarding the terms of detailed rules for the description of the scene in this 
indictment/ordinance, this must make reference to the data on the deed, and the 
circumstances in which it was committed (where and when it was committed, by what 
means and for what reasons, etc.), every deed and every claim made must be lean on a 
reference to the existing evidence on record, indicating the page in the folder7. 

We believe that both the principle of truth and the principle of legality consecrate a 
demanding standard which requires performing a structural analysis of the fact or not 
fulfilling the pre-existing conditions of the offense and the content of a crime, with a 
natural sequel to ascertain if such deed or not meet the conditions of objective and 
subjective type of infractions. Considering that the subject of the Preliminary Chamber is 
entirely another8, in the present situation we are discussing the content of contesting from 
the perspective of the indictment, from the absence of a thorough legal analysis of the facts 
allegedly committed by defendant. 

Essential is that the fact is to be presented with all elements that have relevant criminal 
offences in terms of content, a fact which removes any doubt regarding the subject of 
judgment and not hinder on the culprit to defend himself.9  

The art. 6 para. 3 (a) from the European Convention recognizes the accused right to be 
informed, in detail, not only regarding the cause for prosecution, that is, with respect to the 
material facts on which it is charged and the charge is founded, but also about the nature of 
the charge, that is the legal framing of the facts with all that this involves. This provision 
must be appreciated in the light of the right to a fair trial in its most general form, 
guaranteed by art. 6 para. 1. In criminal matters, a precise and complete information on the 
charges brought against an individual, as well as on the legal framing which might be 
retained, is a fair prerequisite of the procedure.  

In the case Mattoccia vs. Italy, the European Court found that the information 
contained in the accusation with regard to essential details concerning the place and time of 
the offense were vague and contradictory, being violated the right to a fair trial, which was 
supposed to guarantee the appellant the opportunity and the possibility to defend 
themselves in a concrete and effective way. At the same time, explaining what it is 
understood by “reason” and “the nature of the charges” brought against a person, the Court 
in Strasbourg showed, in the case De Salvador Torres vs. Spain, as they refer to the 
material imputed facts underlying the charges/legal qualifications, as well as the 
aggravating existing circumstances, and informing the detail on the facts charged and their 
legal qualification should not in any case be further to the referral decision in court.  

We appreciate, however, that the description of the facts in the synthetic indictment is 
wrong, considering the fact that a particular case deduced has a complex character, where 
several persons sentenced and the more material acts. In such cases (and not only) is 

                                                 
7 I. Neagu, M. Damaschin, Tratat de procedură penală. Partea generală, Ed. Universul juridic, Bucureşti, 2014, p.380. 
8 N. Volonciu (coord.), A. S. Uzlău, R. Moroşanu, V. Văduva, C. Ghigheci, C. Voicu, G. Tudor, T.-V. Gheorghe, C. M. 

Chiriţă, op. cit, p. 254.  
9 See, C.A. Piteşti, s. pen., dec. nr. 449/R din 2 iulie 2009 (http://portal.just.ro). 
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justification to the summary of the facts allegedly committed, regardless their number and 
the number of persons about whom it is alleged that they have committed, each of them 
imposing themselves being given the necessary attention in the description of the alleged 
infringing conduct committed, the sheer volume of facts, defendants, injured persons, etc. 
being irrelevant to the compliance with obligations by the Prosecutor, given that the 
defendant must defend in connection with each of them, and in turn, the Court has the 
obligation to pronounce separately on every deed and culprit. Failing to observe the 
contents of the notice of referral will be found out, having as a result the refund of the case 
prosecutions for those affected by the Act instituting the Court. 

When the criminal prosecution is regarding more facts or more defendants, the 
indictment/ordinance must include the disclaimer as provided by art. 286 of CCP on all the 
facts and all of the defendants and, if applicable, must change to show for whom the facts 
proposed classing, giving up prosecution or bringing to Court. In this regard, in practice10, 
it was held that the failure to comply with the limits provided by law in the sense of 
comprising other materials and documents (the called Oprişan was included as a defendant 
and in respect of acts allegedly committed on materials during the period of September 
2014-January 2015, although undoubtedly the results in the data presented in the file, said 
that he has not participated in the criminal activity during that time) attract the sanction of 
nullity, in our cause could be incident recalling the cause to the Prosecution in order to 
maintain criminal proceeding. 

Also in analyzing the regularity of the Act instituting the Court it is necessary to 
take into account the separation of judicial functions and, in the sense that the 
Prosecutor is the one who must record all the elements in the indictment related to the 
deed claimed to have been committed and its legal framing and, thus, to express their 
opinion on the limits of the appeal, and not the Court should deduce what complaints 
are brought for the defendant.  

Through such attitude adopted by the Prosecutor, we believe that it was available in 
court the remedy of the referral, minimizing the minor irregularities initially seized, so to 
keep the impossibility to determine clearly the object and the limits of judgment. 

Also, in order to outline the content of the incorporation of a crime continued, it is 

necessary to accurately determine the individual material layer acts which change a simple 

felony in a continued offence. The presentation in the ordinance and in the prosecution of 
the statements of defendants and witnesses, as well as the transcription of certain telephone 
conversations (conversations whose content has criminal tend as a result of subjective 

semantic interpretations of the criminal research bodies and the Prosecutor) is not of the 

nature to describe in concrete terms and in detail the material acts which would form the 
alleged content of the continued offence. 

In the Prosecutor’s indictment is not analyzed, from the point of view of the legal 
material, each act separately. The indictment was bordered in a brief, purely theoretical 
content, the incorporation of the crime of smuggling, and not the material in each tailored 

deed to produce the constitutive elements of the alleged smuggling offences. Further, the 
indictment is consistent in the content presentation method for the formation of crime and 
in terms of the ordinance to maintain the order for reference in the judgment. However, in 
order to use effectively the right to defense, it is necessary for the defendant to know the 
crime that he is charged for, the material on which the deed is supporting the offense, as 

                                                 
10 See, in this regard, Trib. Suprem, s. pen., dec. Nr. 2999/1975, in C.D. 1975, p. 221. 
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well as correspondence between the status quo and the legal coat of it. The presentation of 

the legal object, material object, active subject, as well as the material in a generic form, 

regardless of the individuality of crimes allegedly being committed cannot create a clear 

and complete incorporation of the content thereof.  
Considering that jurisprudence was detained when the injury was caused by a crime 

continued, the damage must be calculated for each criminal act, and when this calculation 
is not possible, the damage will be determined in relation to the last criminal act from its 
committing, and considering that in the present case, by indictment, deviations from 
these latter statements manifesting in the form of irregularities of the Act of instituting 
the Court.  

In relation to form and fund of the telephone calls, the doctrine described as unfettered 
and the free conviction does not mean good please, and it should not be formed more on the 
basis of impressions, but on the examination in detail of the facts. Thus, in terms of the 
evidence with wiretaps, the examination of this issue offers the possibility for a conviction 
to be based on such a test only if it is sufficiently reliable, taking into account the real and 
concrete importance to them, and not to the subjective interpretations of the Prosecutor or 
criminal research bodies. 

Finally, considering that the Ordinance issued by the Prosecutor maintained the 
solution from indictment, pronouncing once again about the cause surveyed, this ordinance 
should be checked in terms of legality and in the determination of the Prime Prosecutor of 
public prosecutor’s office of the case. In judiciary case, it has been noted that verification 

is mandatory and when the indictment is completed as a result of the provision of the 

preliminary chamber, considering that this could influence the charge brought by the 

accused
11 (“given the importance of these clarifications having equal instituted, with all the 

consequences provided for by law, it is necessary that this response meets all conditions of 

the form of the indictment, including those relating to the verification of the legality and the 

determination by the hierarchically superior prosecutor”). 
“The remedy” just minimizing the apparent indictment by the ordinance which issued 

it, makes us think and after a reassessment of complaint can request the refund of the case 
prosecutions, whereas this concerned the impossibility of establishing the object draws or 
the judgment limits. 

In conclusion, we appreciate that it represents an irregularity of the act instituting the 

Court any question of improper preparation according the indictment, even if it cannot be 

superimposed to any particular rules violations. Thus, the presentation in the manner of a 

prosecution brief, of the facts and their legal marker, and attributed to the lack of an 

analysis with respect to that, if the facts claimed to be committed or not are meeting the 

conditions of objective and subjective type of crimes, is likely to breach the suitability of the 

indictment to invest the Court, imposing themselves on a compelling the case to the 

prosecutor. In this context, we appreciate that the solution needed to be disposed by the 

Court is the one regulated by art. 346 paragraph (3), a) of the CCP. Thus, when the 

indictment is done illegally, and the irregularity has not been repaired by the Prosecutor in 

the term stipulated at art. 345 para. (3), a) of the CCP, if it attracts the impossibility of 

determining the object or the limits of judgment, the judge of the preliminary chamber 

returns the cause to the prosecution. 

                                                 
11 Criminal section, HCCJ concluding the preliminary chamber no. 977 of 11 November 2014, file No. 2820/1/2014 (not 

published). 
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THE EFFECTS OF THE INTERNATIONAL JURISDICTIONAL 

ACTS IN THE INTERNAL LEGAL ORDER 
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Mihai GRIGORE∗∗∗∗∗∗∗∗ 

 
 
Abstract. To the extent that an international jurisdictional judgment is set aside for producing 

internal effects, it is subject to the rules governing the relationship between domestic and 

international law, and can serve as an example of the fact that usually there is a tendency to judge as 

being incompatible with the principle of the superiority of the international law towards internal law, 

claiming to make the domestic enforceability of exequatur that is valid in the field of judicial and 

arbitral decisions foreign to the private law. In this regard, as even the European Court of Human 

Rights is expressed, referring to the right to a fair trial, “the right of access to a court would be 

illusory if the internal legal order of a contracting State would allow a final and binding judicial 

decision to remain inoperative to the detriment of one party.” The judgments of the Court put the 

burden of an obligation of result on the States: due to their outwardly tendency, the State has free 

choice of legal procedures for their enforcement: administrative measures, legislative reforms, etc.  

Keywords: enforcement, result obligation, decisions, procedures, steps. 

 
 
This is particularly true with regard to the judgments of the European Court, because 

their proper execution is “an angular fundamental stone and the effectivity mechanism of 

the European human rights protection
1. 

The Court is not a court of revision, neither the Prosecutor General, is unable to quash 
administrative decisions nor to suspend judicial decisions. Only decisions whereby the 
Court granted equitable satisfaction to the injured party (art. 41), can serve as enforceable 
in accordance with the national law of the Member States2. However, it should be 
mentioned that should not be confused by the enforcement of equitable satisfaction given 
the article. 41 of the Convention with the execution of the judgment of the Court, it merely 
one of the elements of enforcement. After the Court’s opinion and the great majority of 
scholars, the terms of the Convention do not impose integrating it into national law. The 
Court cannot prescribe corrective measures to the State directly or refer to order 
disciplinary sanctions and criminal suppressant or to modify its legislation. The Court may, 
however, indicate indirect measures necessary for the character to liquidate the 
consequences of such a breach. 

The process of execution of a judgment in the European Court is a complex one, 
involving sometimes all authorities of the State against which the judgment has been 
pronounced. 

                                                 
∗ Lawyer in Dambovita Bar, Romania. 
∗∗ Senior Lecturer, PhD in Law, Faculty of Law and Administrative Sciences, “Valahia” University of Targoviste, 

Romania. 
1 B. Selejan-Guţa, Protecţia europeană a drepturilor omului, Ed. CH Beck, Bucureşti, 2006, p. 64. 
2 D. Sârcu, Incidenţa mecanismelor internaţionale în ordinea juridică internă a statelor în implementarea normelor 

dreptului internaţional în legislaţia naţională a Republicii Moldova, Chişinău, CEP USM, 2011, pp. 247-250. 
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In the case of Marckx vs. Belgium
3
, the Court pointed out that the binding effect of the 

decision implies, most of the time, in addition to the obligation to adopt measures in favor 
of the plaintiff, in order to restore the violated rights and the obligation to adopt the 
measures of a general nature, going as far as to change the legislation in a particular field. 
In the judgment of the Court Scozarri and Giunta vs. Italy

4
, the Court pointed out that “the 

accused state is called upon not only to shed those concerned the sums allocated by way of 
equitable satisfaction, but also to select, under the supervision of the Committee of 
Ministers of the CoE, the General measures and/or individual, as applicable, which are 
adopted in the internal legal order in order to put an end to the Court breach and delete as 
far as possible the consequences”. In doing so, it acknowledges the European Court of the 
Human Rights, a contentious jurisdiction by injunction, the sentencing judgment containing 
the order addressed to national authorities on the harmonization of the laws and practice of 
internal rules. 

Thus, a number of States have taken steps to amend domestic laws as a result of a 
ruling by the Court’s pronouncement. For example, Austria has amended its articles of the 
code of the criminal procedure, as well as instructions regarding the treatment of 
hospitalized detainees. And the entire system of the legal aid. Belgium has revised laws 
relating to loitering and adopted measures for the purpose of subsidizing the francophone 
schools in the Flemish Area. Also, Belgium has amended the Civil Code in order to provide 
equal rights for the legitimate and illegitimate children. Denmark amended the law on 
childcare. France passed a law concerning the secrecy of telephone communications. 
Greece has changed a law relating to Provisional Detention. Italy has integrated into its new 
Code of the Criminal Procedure, adopted in 1988, the positions which require the presence 
of defense lawyers during the legal proceedings, including those before the Court of 
Cassation. Netherlands has modified the penal code and the law on military internment of 
mentally ill patients. Sweden has amended the law on the mandatory religious instruction. 
Switzerland has modified the integral judicial system organization and the criminal 
procedure applied to the Federal Army and has reviewed the provisions of the Civil Code 
relating to deprivation of liberty in correctional homes. United Kingdom has banned 
corporal punishments in public education.5  

Moldova in fact does not present an exception to this regard. E.g. in the case 
Metropolitan Church of Bessarabia and others vs. Moldova

6
 the Court in Strasbourg 

detected breaching the plaintiffs’ rights to freedom of thought, conscience and religion 
guaranteed by article. 9 of the European Convention by refusing to recognize the national 
authorities and formalize the ecclesiastical cult respectively. The internal legal framework 
regulating the sphere of religious relations at the time of filing the complaint has been the 
law of the Republic of Moldova no. 979-XII of 24 March 1992 about religion, which 
proved to be inadequate to the European provisions on the matter. Thus, subsequent to the 
Parliament, in order to promote and implement European standards, including the matters 
of religion, adopted the new law of the Republic of Moldova no. 125 from 11.05.2007 
concerning the freedom of conscience, thought and religion, which took the name of art. 9 
of the European Convention. 

                                                 
3 CEDO, Case Marckx vs. Belgium, Decision of 13 June 1979 (http://cmiskp.echr.coe.int). 
4 CEDO, Case Scozarri vs. Italy, Decision of 13 July 2000 (http://cmiskp.echr.coe.int). 
5 M. Voican, Curtea internaţională de Justiţie, Ed. All Beck, Bucureşti, 2000, pp. 53-54. 
6 CEDO, Case Metropolitan Church of Bessarabia and others vs. Moldavia, Decision of 13 December 2001, definitive 

of 27 March 2002 (http://cmiskp.echr.coe.int). 
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In this context, we recall the judgment of the Supreme Court of Justice Plenary on the 
application of the jurisprudence of the Court of Human Rights and Fundamental Freedoms, 
no. 17 of 19 June 2000, whereby “it reminds to the Court that for the proper 
implementation of the Convention is necessary prior to studying the jurisprudence of the 
European Court of Human Rights in Strasbourg, which is the unique in law through its 
decisions, to give official interpretations of the application of C.E.D.O. and, therefore, 
mandatory.” Thus, the strength of the European Court rulings goes far beyond the 
framework of the “individual” in the procedure of resolution of a case and its outcome. It 
also concerns the adoption of the measures of a general nature, such as to allay future 
production of some violations like that. And the States are, as a rule, free to choose the 
manner of executing the judgments of the Court, especially with regard to the measures of a 
general nature. 

In the recent Court practice have emerged some pilot ruling where the European Court 
indicates general measures to the State to be taken in order to avoid subsequent similar 
cases7. Thus, in accordance with article 611 of the regulation of the ECHR, there is a 
distinct situation, when the facts and circumstances set out in the application of the 
applicant, reveals the existence of structural problems or system, as well as any other 
similar dysfunctions of the national system, which gave the issue or may give rise to 
requests for homogeneous nature. In such cases, the Court decides, ex officio, the initiation 
of the pilot procedure or at the request of one or both parties in the dispute. The pilot 
procedure is completed with the adoption of a pilot judgment, which includes identifying 
structural or system problem, and prescribe remedial measures to be adopted by the 
respondent State internally, in order to achieve the operational requirements of the 
judgment.8 Depending on the situation, the Court may fix the period of time required and 
the adoption of the remedial measures given the nature of the problems and possibilities of 
its actual resolution at the national level. 

A distinctive trait of the pilot procedure, developed by the Court, is the necessity of 
informing about pronouncing such judgment, and the nature and specifics of the problems 
found within the jurisdiction, the Committee of Ministers, the Parliamentary Assembly, the 
Secretary General and the European Commissioner for the Human Rights of the Council of 
Europe (article 61 of Regulation 9 of the Court). We argue that the briefing in question 
operate in order to ensure the effective guaranteed compliance of fruitful fundamental 
European rights and freedoms, and to the supremacy of the human value out of the borders. 

If we refer to the pilot judgment, then we recall the judgment of the case Poland vs. 

Broniowski
9
 (the first pilot judgment), and that because of Hutten-Czapska vs. Poland. In 

the last of these, for example, was put into question, the Polish law concerning rent control, 
which required some restrictions in respect of owners of termination clauses and a severe 
control over the raising of rent. The Great Chamber of the Court has concluded that, in 
accordance with article 46 of the Convention, the complaining state by appropriate 
legislative, administrative, measures must ensure a reasonable level of rent to the applicant 
and to all affected owners or to provide a mechanism to mitigate their impact on the law 
system. But it is not in the competence of the Court to designate the remedial measures, 
which are to be balanced with the other interests, by virtue of the art. 46 of the Convention, 

                                                 
7 E. Bates, The evolution of the European Convention on Human Rights. New York; Oxford University Press, 2010, p. 489. 
8 D. Barbu, Drept procesual penal. Partea generală, Editura Lumen, Iaşi, 2016, pp.39-42. 
9 CEDO, Case Broniowski vs. Poland, Decision of 22 June 2006 (http://cmiskp.echr.coe.int). 
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the states being free to decide on measures aimed at honoring its obligations, arising from 
the execution of decisions taken by the Court. 

In the second case Olaru and others vs. Moldavia
10

, the Court adopted a pilot 
judgment, which held pursuant to art. 46 of the Convention, that the respondent State is to 
pay adequate and sufficient compensation, definitive rulings are handed down to persons in 
favor of whom on the side of granting social housing remained unexecuted, and who 
complained to the Court in order to establish whether an infringement of his legitimate 
rights, during the period of one year from the final decision remained, in the Court’s view, 
the granting of such compensation can only take place through the implementation of an 
effective system for the grant of remedial measures at the national level.  

In the concrete content of the obligation of execution of judgments of the Court, must 
be taken into account the General principles of international responsibility: the application 
of the rule of restitutio in integrum, when possible (by reinstatement of the complainant in 
the previous situation) and/or the granting of compensation: “If the breach nature allows 
restitutio in integrum, rests with the state concerned the obligation to perform it. If the 
national law does not permit or allow only partial removal of the consequences of the 
infringement, the article 41 of the Court confers the power to give grant to the injured party, 
if there is the case, a satisfaction that it deems appropriate”.11 Sometimes, the Court 
considered that by the very existence of the pronunciation of a breach of the Convention, 
the plaintiff obtained an enough equitable satisfaction. For example, in the matter of 

Amihalachioaie vs. Moldavia, the High Court ruled that establishing an infringement in 
itself is an equitable satisfaction for any non-pecuniary damage suffered by the 
complainant, eventually. 

Other times, it is no longer possible restitutio in integrum, (for example, when it comes 
to violating the requirements concerning the reasonable length of the proceedings or violating 
the ban not to be subjected to torture, etc.) Of course, the application of the principle of 
restitutio in integrum is easier when the violation occurred by an annullable or revocable act. 
When the breach occurred, though, by a final judgment, the question arises to what extent one 
can apply this principle, in 2000 the Committee of Ministers of the Council of Europe adopted 
the recommendation No. R (2000) 2 on the re-examination or reopening some causes 
internally as a result of some judgment of the European Court of Human Rights12, which 
indicated that, in certain situations, the most effective reinstatement of the complainant in the 
event of re-examination or reopening the previous procedure is concerned, the Committee 
“invites” the states parties to ensure the existence internally of some adequate possibilities to 
achieve as far as possible, restitutio in integrum, especially when “the injured continue to 
suffer serious consequences as a result of the internal decision, which cannot be compensated 
by the granting of equitable satisfaction, but only through a review or reopening the 
proceedings”. According to the recommendation, the states are encouraged to examine the 
national legal systems in order to ensure that there are adequate opportunities for re-
examination of a case where the Court found by a judgment of conviction of the respondent 
state, a violation of the Convention by means of a court order.13  

                                                 
10 CEDO, Case Olaru and others vs. Moldavia, Decision of 28 july 2009, definitive of 28 oct. 2009 (http://cmiskp.echr.coe.int). 
11 CEDO, Case Brumăreanu vs. Romania, Decision of 23 January 2001 (http://cmiskp.echr.coe.int). 
12 Recomandation CM of CoE (2000) of 19 january 2000 (http://wcd.coe.int). 
13 D. Bogdan, M. Selegean, C. Roşianu, Drepturi şi libertăţi fundamentale în jurisprudenţa Curţii Europene a Drepturilor 

Omului, Ed. All Beck, 2005, p. 656. 
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In this regard, certain national legislations provide for the possibility of a 
reinvestigation of the national judicial proceedings where the body would found the 
existence of a violation of the Convention, for example: the Norwegian Code of the 
Criminal Procedure, art. 391, para. 2, art. 443, para. 5 of the penal code of Luxembourg 
(modified in 1981); art. 223, para. 4 of the code of criminal procedure of the Swiss Canton 
of Appenzell Rhodes-Exterieures and the new art. 139 (a) of the Swiss Federal law 
concerning the judicial system.14 

It is noteworthy that under the art. 449 lit. (g) and (h) of the code of civil procedure of 
the Republic of Moldova, the revision may be declared if: 

The Government of the Moldavia Republic represented by the Governmental Agent, 
or the European Court of the Human Rights has initiated a procedure of settlement in a case 
pending against the Republic of Moldova, which considers that the decision of the Court 
was seriously a right provided for by the Constitution of the Republic of Moldova or the 
European Convention for the Protection of the Human Rights and the Fundamental 
Freedoms; 

The European Court of the Human Rights found a violation of the fundamental rights 
or freedoms, as well as the fact that the person concerned may obtain, according to the 
national law, compensation, at least partially, by setting aside the judgment handed down 
by a court in the country. 

According to a study done by a Committee of experts in Strasbourg, we can 
distinguish three groups of countries. The first comprises those states that have adopted the 
legislation providing for the possibility of judicial revising. It is the case of Austria, 
Luxembourg, Malta, Norway and Sweden. 

The second group is composed of states which have no express provision on this issue 
but it is estimated that there is a possibility of review, for example, that the findings of the 
Court in Strasbourg will be regarded as “new information” or “new facts” that allow a 
reopening of a case in this group that can be classified into the following States: Belgium, 
Cyprus, Denmark, Finland, France, Greece, Turkey, Hungary. 

Finally, the third group includes States where there is no relevant legislative provision 
at the moment and neither does not seem to be any possibility of review. It comes from 
Germany, Iceland, Ireland, Netherlands, Portugal, Spain, Sweden, The United Kingdom. 

According to Professor R. Chirita, the reserved attitude of the Court toward the 
implementation in practice of the principle restitutio in integrum, by cancelling some 
judgments of administrative acts, available to persons or release other measures of this 
kind, it would be explained by the fact that the sovereignty of the States would have been 
affected by the intervention of a supranational Court.15  

Thus, the judgments of the Court have direct and immediate effects, the European 
Convention for the Protection of the Human Rights and Fundamental Freedoms as a living 
instrument of defense of human rights and the judgments given by the Court, which was a 
source of inspiration for the national courts’ jurisprudence16. Thus, the European 
Convention and the jurisprudence of the ECHR have evolved an increasing influence over 
national laws. 

 
 

                                                 
14 D. Sârcu, op. cit., pp. 247-250. 
15 R. Chiriţă, Convenţia Europeană a Drepturilor Omului. Comentarii şi explicaţii, ediţia 2, Ed. CH Beck, 2008, pp. 742-743. 
16 D. Barbu, Principiile procesului penal, Editura Lumen, Iaşi, 2015, pp.45-48.  
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Motto: "Piracy begins where creativity ends." 

Kalyan C. Kankan 

 
 
Abstract. To fully understand the implications of the criminal acts in intellectual property we 

should start from the basics regarding it. Seeking to explain the negative consequences of one of the 

normative ways of the offense consisting in the unauthorized operations in connection therewith, we 

shall start by examining the legal and material object of the offence provided by art. 140 paragraph 

(1) letter a) of Law no. 8/1996, continuing with aspects that aim subjects of this offence. 

Subsequently, we shall address the material element of this act through the many appearances that it 

can take verbum regens and we will examine the immediate consequence of the mentioned offense 

taking into account all hurtful possible results, pointing the element connecting these, respectively the 

causal report. We will also examine aspects related to the subjective side of this offence and the 

stages it can be found. Not lastly, procedural matters will be presented on the investigation and 

punishment of the mentioned offence. This paper will have a practical character, presenting all the 

above issues through some concrete examples. 

Keywords: copyright, related rights, reproduction works, pirate products. 
 
 
1. Intellectual property right. Concept and content 
 

Intellectual property refers to creations: inventions (patents), literary and artistic 
works, symbols, names, images and designs used in commercial activities1. All these can be 
divided into two categories, namely copyrights and industrial property. 

Rights resulting from intellectual creation are non-patrimonial rights if we take in 
consideration the portion of their content that can not be expressed in money and property 
rights if we consider the patrimonial benefits obtained by the holder thereof2. Thus, for 
example, the author of a work or the holder of a right related to copyright also has a non-
patrimonial right, consisting in the fact that is recognized as the holder of that right, as well as 
a property right, represented by the sums obtained from the sale of the work or performance 
of the activity. In this respect, art. 1 paragraph (1) final thesis of Law no. 8/1996 provides that 
this right is linked to the author person and bears moral and patrimonial attributes. 

Intellectual property right is a real right covering ideas or activities with pecuniary 
value3. Thus, this right erga omnes entails the general and negative obligation that other 
law subjects are required to do nothing likely to affect this right. 

 

                                                 
* Police officer – I.P.J. Dambovita, Romania. 
** Trainee judge – Racari Court, Romania. 
1 European Copyright Office - https://www.eucopyright.com. 
2 Boroi, Gabriel; Anghelescu, Carla Alexandra – Curs de drept civil: Partea generală. Ed. Hamangiu, Bucureşti, 2012, p. 57. 
3 Boroi, Gabriel; op.cit. p. 58. 
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2. Defending the intellectual property rights. 
 

2.1. General notions 
 

Intellectual property right is protected by norms of several branches of law, both 
nationally and at European or international level. Regarding copyright, we mention 
Directive 2001/29/EC on the harmonization of certain aspects of copyright and related 
rights in the information society4, the Convention establishing the World Intellectual 
Property Organization in 1967, Paris Convention of 1883 for the protection of industrial 
property and the Berna Convention of 1886 for copyright protection. 

 

2.2. The criminal protection of intellectual property right 
 

In terms of criminal law, intellectual property right is protected by incriminating 
several acts which affect this social value in different laws depending on its actual subject. 
These include Law no. 64/1991 on patents, Law no. 129/1992 on the protection of designs 
and models, Law no. 16/1995 on the protection of topographies of semiconductor products, 
Law no. 84/1998 on trademarks and geographical indications, Law no. 255/1998 on the 
protection of new plant varieties, Law no. 8/1996 on copyright and related rights. 

Regarding copyright of literary, artistic or scientific works, as well as other works of 
intellectual creation, it is recognized and guaranteed under Law no. 8/1996, according to 
art. 1 paragraph (1) thesis I of this normative act. Under Law no. 8/1996 are incriminated 
several offenses, some of them with more legal alternatives, and this article aims to detail 
provided by art. 140 paragraph (1) letter a) of Law no. 8/1996. 

 

 

3. Offence provided by art. 140 paragraph (1) letter a) of Law no. 8/1996 
 
According to art. 140 paragraph (1) letter a) of Law no. 8/1996, it constitutes an 

offense punishable by imprisonment from one month to one year the reproduction of works 
or products bearing related rights without authorization or consent of the holder of the 
rights recognized by this law. 

 

3.1. Object of the offense 
 

3.1.1. The legal object 
The social value and relationships formed around it and protected by the incrimination 

rule indicate the legal object of any offense5. In the case of the offense mentioned, it is 
represented by the social relations who protect the property rights of the owner of copyright 
or holders of the related rights of copyright6. 

 

                                                 
4 http://eur-lex.europa.eu/legal-content/RO/TXT/?uri=URISERV%3Al26053. 
5 Udroiu, Mihail - Drept penal: Partea generală, Ed. C.H.Beck, Bucureşti, 2014, p. 39. Streteanu, Florin; Niţu, Daniel – 

Drept penal: Partea generală. Vol. I, Ed. Universul Juridic, Bucureşti, 2014, p. 266. 
6 Hotca, Mihai Adrian: coord.; Gorunescu, Mirela; Neagu, Norel; Dobrinoiu, Maxim; Geamănu, Radu Florin – Infracţiuni 

prevăzute în legi speciale: Comentarii şi Explicaţii, Ed. C.H.Beck, Bucureşti, 2014, p. 437. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

112

 

3.1.2. Material object 
The material object is represented by the thing harmed or jeopardized directly by the 

action under the rule of incrimination7. For the offense provided in art. 140 paragraph (1) 
letter a) of Law no. 8/1996, material subject is represented by the original works of 
intellectual creation or products bearing related rights8. 

According to art. 7 of Law no. 8/1996, it constitutes copyright object the original 
works of intellectual creation in the literary, artistic or scientific field, whatever creative 
manner, mode or form of expression and regardless of their value and destination, such as: 
literary and publicist writings, conferences, sermons, pleadings, lectures and any other 
written or oral works, as well as computer programs; scientific works, written or oral, such 
as: communications, studies, university courses, school textbooks, scientific projects and 
documentation; musical compositions with or without text; dramatic, dramatic-musical, 
choreographic and mimed works; cinematographic works and any other audiovisual works; 
photographic works and any other works expressed by a process analogous to photography; 
works of plastic or graphic art, such as works of sculpture, painting, engraving, lithography, 
monumental art, stage design, tapestry, ceramics, glass and metal, drawings, design and 
other works of art applied to products intended for practical uses; architectural works, 
including drawings, layouts and graphic works forming architectural projects; plastic 
works, maps and drawings in the field of topography, geography and science in general. 

Therewith, according to art. 8 of the same law, there are also object of copyright the 
derived works created based on one or more pre-existing works, meaning: translations, 
adaptations, annotations, documentary works, musical arrangements and other 
transformations of a literary, artistic or scientific work which represents an intellectual 
work of creation; collections of literary, artistic or scientific works, such as encyclopedias 
and anthologies, collections or compilations of materials or data, protected or not, including 
databases which, by selection or arrangement of material, constitute intellectual creations. 

The following cannot benefit from the legal protection of copyright: ideas, theories, 
concepts, scientific discoveries, procedures, methods of operation or mathematical concepts 
as such and inventions, contained in a work, whatever the takeover, writing, explanation or 
expression manner; official texts of a political, legislative, administrative, judicial nature 
and official translations thereof; official symbols of the state, of public authorities and 
organizations, such as: coat of arms, seal, flag, symbol, emblem, badge, badge and medal; 
means of payment; news and press information; simple facts and data, as required by art. 9 
of Law no. 8/1996. If they are reproduced without authorization, the offense provided by 
art. 140 paragraph (1) letter a) of Law no. 8/1996 will not be retained. 

The related rights regulated by art. 92 and following of Law no. 8/1996, do not 
prejudice the rights of authors. They are recognized and protected as owners of rights 
related to copyright, the interprets or performers, for their own interpretations or 
executions, producers of sound recordings and producers of audiovisual recordings, for 
their own recordings, and broadcasters and televisions, for their own broadcasts and 
programs services, based on art. 94 of this normative act. 

                                                 
7 Udroiu, Mihail – op.cit. p. 40. Streteanu, Florin – op.cit. p.269. 
8 Bodea, Radu – Infracţiuni prevăzute în legi speciale, Ed. Hamangiu, Bucureşti, 2011, p. 110. Hotca, Mihai Adrian – 

op.cit. p. 437. 
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3.2. Subjects of the offense 
 

3.2.1. Active subject 

The active subject is the person who directly committed the offense or participated in 
the offense9. Regarding the analyzed offense, we note that the active subject may be any 
person, because the retention of this offense does not require a certain quality of the person 
who commits the deed. In other words, the active subject is not qualified. 

Also, the criminal participation is possible in all forms10. In this regard we offer the 
example of a way in which the offense analyzed can be committed by an author, instigator 
and an accomplice: y determines z to provide x CDs without holograms (written in advance 
by z) that x reproduces on the laptop of the company where he is administrator having the 
object of activities bars and other activities of serving drinks, and then the laptop is used to 
communicate ambient music. 

We note that the active subject of these normative choices can be even a coauthor of 
the joint work. According to art. 5 paragraph (3) of Law no. 8/1996, unless otherwise 
agreed, the co-authors may only use the work if commonly agreed. To illustrate this 
hypothesis, we propose the following example: x and y are co-authors of musical 
compositions with words, and x makes copies of this and distributes them without y being 
aware of this fact and without his consent in this sense, by means of other channels than 
those used for distribution when the consent is given by both coauthors. 

 

3.2.2. Passive subject 

From the legal subject exposed above and given that the passive subject is the holder 
of the affected value11, we find that for the offense provided in art. 140 paragraph (1) letter 
a) of Law no. 8/1996, it is the holder of copyright or holder of related rights to copyright. 

The passive subject may be one person or it can be multiple. This situation can be found 
in the case of joint works or collective works. Joint work is the one created by several co-
authors, in collaboration, according to art. 5 paragraph (1) of Law no. 8/1996. And, according 
to art. 5 paragraph (2) of Law no. 8/1996, copyright on joint work belongs to its coauthors. 
Collective work is the work in which the personal contributions of the co-authors form a 
whole, without being possible, given the nature of the work, to be assigned a distinct right to 
any of the coauthors on the ensemble of the work created, according to art. 6 paragraph (1) of 
Law no. 8/1996. According to art. 6 paragraph (2) of Law no. 8/1996, unless agreed 
otherwise, the copyright on collective work belongs to the natural or legal person from the 
initiative, under the responsibility and under whose name it has been created. 

 

3.3. The objective side 
 

3.3.1. Material element 

The action prohibited by the analyzed incrimination rule is represented by the 
reproduction of works or products bearing related rights without authorization or consent of 
the holder of the rights recognized by law. 

Thus, it can be seen that to retain this offense is necessary to have a situation premise 
(factual or legal situation on which is grafted the act provided by the incrimination rule, 

                                                 
9 Udroiu, Mihail – op.cit. p. 41. Streteanu, Florin – op.cit. p. 272. 
10 Bodea, Radu – op.cit. p. 111. Hotca, Mihai Adrianm – op.cit. p. 438. 
11 Udroiu, Mihail – op.cit. p. 39. Streteanu, Florin – op.cit. p. 278. 
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preexisting thereof), namely the existence of a work of intellectual creation or product 
carrier of related rights12. 

By reproduction we understand achieving all or part of one or more copies of a work, 
directly or indirectly, temporarily or permanently, by any means and in any form, including 
making a sound or audiovisual recording of a work, as well as temporary or permanent 
storage by electronic means, as provided art. 14 of Law no. 8/1996. 

For example, in concrete terms, this offense can be committed in the following ways: 
– making copies on CDs, USB sticks, hard disks of musical or audio-visual works and 

broadcasting in clubs/discos without authorization in this sense from the representatives of 
the collective administration organizations of their respective holders of rights or without 
evidence of original media (with holograms) upon which the reproduction was made on 
other types of support; 

– filming audiovisual works (films, theater works) and subsequently re-broadcasting / 
posting on the Internet copies of these (extension.scrn/.cam); 

– making photocopies of the specialty works and distributing them. 
It is considered that this offense relates only to the reproduction of works and products 

bearing related rights. The subsequent action of broadcasting/communicating constitutes the 
offense provided by art. 1392 letter f) of Law no. 8/1996. And the subsequent action consisting 
in distributing, hiring or domestic import of works or products bearing related rights, other than 
pirated goods, without the authorization or consent of the holder of the rights recognized by this 
law, constitutes the offense under art. 140 paragraph (1) letter b) of Law no. 8/1996, the two 
being retained in the contest if all their constituent elements are accomplished. 

The action which constitutes the material element of the offense differs from that 
consisting in making pirated goods. According to art. 1396

 paragraph (6) of Law no. 8/1996, 
by pirated goods we understand all copies, regardless of support, including covers, made 
without the consent of the rights holder or the person duly authorized by him and which are 
made, directly or indirectly, wholly or partly, from a product carrier of copyrights or related 
rights or their packaging or covers. Manufacturing for distribution of pirated merchandise 
constitutes the offense under Art. 1396 paragraph (1) letter a) of Law no. 8/1996. 

It is noted that the material element of the offense is to make copies of a product bearing 
copyrights or related rights or their packaging or covers unlike the element of the offense 
provided in art. 140 paragraph (1) letter a) of Law no. 8/1996 which does not include this 
limitation. Also, in order to be retained the offense provided by art. 1396 paragraph (1) a) of 
Law no. 8/1996, it is necessary that the copies to be made for distribution, this component of 
the subjective side not being found in the constitutive content of the analyzed offense. 

Reproduction is different from making derivative works. By making derivative works, we 
understand the translation, publication in collections, adaptation and any other alteration of a pre-
existing work, if it constitutes intellectual creation, according to art. 16 of Law no. 8/1996. Making 
derivative works without the authorization or consent of the owner of the rights recognized by this 
law constitutes an offense under Art. 140 paragraph (1) letter e) of Law no. 8/1996. 

However, it appears that for the existence of the offense provided by art. 140 
paragraph (1) letter a) of Law no. 8/1996 is necessary also the fulfillment of other 
conditions, namely committing the act without the authorization or consent of the holder of 
the rights recognized by law, which is an essential requirement of the material element. 

                                                 
12 Bodea, Radu – op.cit. p. 111. 
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In practice, is invoked by those investigated for committing the offense provided by art. 
140 paragraph (1) letter a) of Law no. 8/1996 the existence of permits issued by one of the 
Collective Management Companies with right of reproduction of a no. x of phonograms with 
counterpart payment of global remuneration by the trader who broadcasts ambient music. 
This defense is not effective in all cases, since by making an computer search we can identify 
musical works belonging to holders of copyrights or related rights unaffiliated or who are not 
principals of the Collective Management Companies or the existence of files with the 
extension ".net" or "www" which suggests that musical works were downloaded from the 
internet, have been reproduced on the computer system without authorization from the holder 
of copyrights or related rights and broadcasted for ambient purposes in clubs, discotheques. 

We must also specify that there are certain cases where the consent of the holder of the 
rights recognized by law is not required. Thus, Law no. 8/1996 provides for certain 
limitations on the exercise of copyright. 

If certain conditions are met cumulatively, respectively the work has been previously 
disclosed to the public, the use is according to fair practice, it does not conflict with normal 
exploitation of the work and does not prejudice the author or to the holders of usage rights, none 
of the exceptions is incident, are permitted, without the author's consent and without payment of 
any remuneration, certain uses of a work, as it results from art. 33 of Law no. 8/1996. These 
consist of: reproduction of a work in court proceedings, parliamentary or administrative 
purposes or for public safety; use of brief quotations from a work for the purpose of analysis, 
commentary or criticism, or for illustration, to the extent that their use justifies quotation extent; 
use of isolated articles or brief excerpts from works in publications, on radio or television shows 
or in sound and audiovisual recordings, intended exclusively for education, as well as 
reproduction for education in educational institutions or social protection, isolated articles or 
brief excerpts from works, to the extent justified by the purpose; reproduction for information 
and research of short excerpts from works, in libraries, museums, film library, sound archives, 
archives of public cultural or scientific institutions, working non-profit; integral reproduction of 
a work is allowed, for its replacement, in case of destruction, serious damage or loss of the sole 
copy in the permanent collection of the library or archive concerned; specific reproductions 
made by publicly accessible libraries, educational institutions or museums, or by archives, 
which are not made in order to obtain a commercial or economic advantage, either directly or 
indirectly; reproduction, excluding any means that come in direct contact with the work, 
distribution or communication to the public of the image of a work of architecture, plastic arts, 
photography or applied art, permanently located in public places, except in cases where the 
image of the work is the main subject of such reproduction, distribution or communication and if 
used for commercial purposes; representation and execution of works in the activities of 
educational institutions, exclusively for specific purposes provided that such presentation or 
performance, as well as public access is free; use of works during religious celebrations or 
official celebrations organized by a public authority; use in advertising, of images of works 
presented in exhibitions with public access or sale, fairs, public auctions of works of art, as a 
means to promote the event, excluding any commercial use. 

However, in some cases, must be indicated the source and author's name, unless this 
proves impossible; on works of plastic art, photography or architecture must be mentioned 
the location of the original, as required by art. 33 paragraph (4) of Law no. 8/1996. 

An example of this can be the following: in talent shows or concerts (music events) to 
use negatives (copies reproduced on different supports of the melodic line) upon which 
some competitors (singers) sing an opera already known that they do not attribute as being 
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composed/performed by them first. Moreover, it is sometimes displayed a text message 
containing the name of the musical work and who is its author. 

However, according to art. 34 paragraph (1) of Law no. 8/1996, does not constitute 
copyright infringement, under this law, the reproduction of a work without the author's 
consent, for personal use or for the normal circle of a family, provided that the work should 
have been previously disclosed to the public, and the reproduction not to be contrary to 
normal use of the work and not to prejudice the author or holder of rights of use. 

 

3.3.2. Immediate result 

The dangerous result deriving from committing this offense is to create a state of 
danger for the owner of the copyright or related rights holder by making the reproduction13. 

Therefore, note that the offense in question is one of danger, not being necessary to 
observe a change of reality, as it is sufficient to perform the activity described by verbum 

regens to produce a state of danger to the holder of the protected value. 
However, most times, this offense has a hazardous material result, in the sense that the 

protected values holders suffer financial loss consisting in the equivalent of sales that were 
not actually performed or remunerations which they didn't perceive by those who have 
benefited from their works or related products. 

The offense is consumed when the reproduction is executed. The attempt in the case of 
this offense is not punished, not being incriminated the acts of preparation either. 

 

3.3.3. Causal connection 

In order to be in the presence of a typical fact it is necessary to observe that the 
immediate result is the consequence of the action which constitutes the material element, 
namely to note that there is a causal report between action and result14. For the offense 
under analysis, the causal report results from the materiality of the fact15. 

 

3.4. Subjective side 
 

The offense provided by art. 140 paragraph (1) letter a) of Law no. 8/1996 is 
committed intentionally, directly or indirectly16, requiring that the active subject to foresee 
the immediate consequence and pursue its occurrence or just to accept the possibility of 
appearance of the dangerous outcome. 

 

3.5. Penalization 
 

Penalty provided by law for individuals is imprisonment from one month to one year 
or a fine determined according to art. 61 paragraph (4) letter b) Criminal Code, respectively 
from 120 to 240 days of fine, the amount of a fine day being between 10 and 500 lei, 
according to art. 61 paragraph (2) Criminal Code. For legal persons the punishment that can 
be applied is fine determined according to art. 137 paragraph (4) letter b) Criminal Code, 
respectively from 120 to 240 days fine, the amount of a fine day is between 100 and 5.000 
lei, according to art. 137 paragraph (2) Criminal Code. 

                                                 
13 Hotca, Mihai Adrian – op.cit. p. 441. 
14 Streteanu, Florin – op.cit, pp. 298-299. 
15 Bodea, Radu – op.cit. p. 112. 
16 Hotca, Mihai Adrian – op.cit. p. 441. 
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If the offense provided by art. 140 paragraph (1) letter a) of Law no. 9/1996 is 
determined, the court shall order the confiscation of the copies made pursuant to art. 112 
paragraph (1) letter a) Criminal Code. 

Also, if the copyright owner or holder of related rights is constituted civil party in the 
criminal proceedings, the court shall analyze the civil side and will dispose, if appropriate, 
the obligation for those responsible to pay the material damages (counter value of the lack 
of sales of original products) and moral damages (equivalent to the image damages). 

According to art. 1431 paragraph (3) Law no. 8/1996, in the case where people who 
have committed offenses under this law have repaired, until the end of judicial examination 
at first instance, the damage caused to the rights holder, the special limits of the penalty are 
reduced by half. 

Thus, to operate the cause for the reduction of the sentence mentioned, it is necessary 
that the author, instigator or accomplice to repair the damage caused to the rights holder 
(both the material and moral one, in the amount they are proven) until completion of the 
judicial inquiry in the first instance. 

 

 

4. Conclusions 
 

To understand the justification of criminal protection of the intellectual property it 
should be considered that the holder of this right should be rewarded for its use by the other 
subjects of law, this fact being likely to encourage innovation and creativity for the benefit of 
humanity17. Thus, only in the event of effective protection of copyright and related rights, will 
be ensured both the reward for those who created original works and of those who hold 
products bearing related rights, and the encouragement of emergence of new original works. 
However, the criminal nature protection, with consequences that it entails, is able to provide 
such protection while having a punitive and a preventive role at the same time. 
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OLD AND NEW LIMITATIONS OF THE LIEN 
 

Iulia Alexandra BOSNEANU* 
 
 
Abstract. Adopting a new Civil Code has granted the legislator an extraordinary opportunity to 

regulate the lien in general terms considering the fact that a general unwritten principle in the subject 

matter has been admitted for more than a hundred years.Nevertheless, drawing limits in recognising 

such a security right both easily and efficiently as a means of exercising, at least in the concept of the 

doctrine, has always been a concern stemmed from the need to delimitate a legal manifestation of the 

ideas of equity of what is clearly contrary to the spirit of law. Thus, the legal norm of art. 2.496 

broadly brings at the level of positive law aspects which legal literature has pinned as situations 

which, due to circumstances as owing goods by the creditor, doubled by a debitum cum re iunctum, 

do not justify the recognition of the right of retention. Moreover, this legal text implies over codifying 

certain aspects unanimously accepted and ending related controversies through a clear legal text. 

Lastly, this article will refer to other legal dispositions which exceed the general framework whose 

effects are limiting the recognition of the right of retention for the benefit of creditors who find 

themselves in the situation described in art. 2.495. 

Keywords: lien; illegal act; abuse of rights; bad faith; detention. 

 

 

1. The debitum cum re iunctum as a limitation of the right of lien 
 
Throughout history, there have been constant debates on the filed of applying the lien. 

These debates have evolved gradually towards the recognition of such security for the 
benefit of all creditors raising a claim closely related to the owned goods, be it a material or 
merely intellectual connection. Therefore, the gradual crystallization of a general theory on 
the lien has led to the emergence of a general principle of al the right of lien through a 
broad interpretation of the notion of connection.1 

The degree of connection plays a central part in the security mechanism described by 
the right of retention, as it can be interpreted not only as a fundament, but also as a limit in 
the way of an abusing exercise of such a right which first and foremost is a form of private 
justice. Thus, debitum cum re iunctum is seen as an instrument of preventing the creditor 
who fortuitously holds goods of the debtor of constraining him from paying the claim. Only 
such a special connection between the owned goods and the invoked claim does the 
creditor’s denial of returning the goods to be legitimate and respond to the latter’s 
imperative of legal protection through appealing to equity. 

Debitum cum re iunctum has become thus the first limit in the way of the general 
application of the right of retention which in case of applying ex dispari causa would 
prejudice both the debtor who is deprived of using the goods, and the other creditors. 
Disruption of the exercise of the right of the other creditors intervened as long as, according 
to the classical doctrine, the lien was opposable to the latter. This broad opposability meant 
that in the absence of a connection that would justify the refusal of delivering the goods, 

                                                 
*PhD. Student, University of Craiova, Faculty of Law, Romania. 
1 See: CABRILLAC Michel, MOULY Christian; "Droit des sûretés",Publishing House:Litec, Paris, 2002, p. 550. 
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exercising the right of lien would be a blatant infringement of the principle of equality 
between creditors.2 

As a consequence, the doctrine and the jurisprudence3 has constantly seen the degree 
of connection as the sole justification as rendering the retentive creditor the role of holder 
of a fact privilege allowing him to see his claim satisfied even by the other creditors of the 
debtor interested in relieve so as to initiate enforcement procedure of the goods. 

When adopting a new Civil Code, the legislator has clearly brought a legally general 
theory of the right of retention in order to harmonize the letter of the law with what the 
doctrine and jurisprudence have accepted as a need for a very long period of time, namely a 
extensive application of the lien beyond the special applications provided by the old Code. 
Therefore, regulating the lien in general terms, its recognition in all context in which the 
retention claim is a debitum cum re iunctum has a legal ground in art. 2.495 and it is not 
merely a rule of law interpreting, based on equity, such as analogy. 

Article 2.495 paragraph (1) under the marginal denomination of "Notion" implies the 
right of the debtors to remit or return the goods, retain it as long as the creditor does not 
execute his obligation stemmed from the same legal relatiactonship or, if applicable, as long 
as the creditor does not indemnify him for the necessary and useful expenses related to the 
goods or for the prejudice caused by the goods. The legal text clearly emphasises the 
central role of the degree of connection for the recognition of the right of retention for the 
benefit of the creditor, referring to the two types of legal nexus between the retention claim 
and the retention goods. 

The second paragraph of the same article according to which "The law can also settle 
other cases in which a person can exercise the right of retention" must be interpreted in the 
significance that there can also be a debitum cum re iunctum beyond the classical hypotheses 
described in the first part of the article which has the role to define the lien abstractly. 

As far as this legal text is concerned, a part of the doctrine4 argues that it does not refer 
to applications of the right of retention in various subject matters as defined in the first 
paragraph, but to the fact that the legislator can concede the creditor the lien in other 
hypotheses of material or legal connection, having as example the security of the claim 
regarding voluptuous expenses or when the retention claim stems in another legal report 
then that which generated the obligation of remitting or returning the goods. Such special 
situations should be considered by the author as strictly an interpretation, as they can be 
regarded as exceptions. This opinion is not shared by us as long as the voluptuous expenses 
are not refunded and therefore, there cannot be a right of retention for the security of this 
claim. As far as the other example is concerned, this hypothesis has long been accepted in 
the doctrine and jurisprudence as a case of intellectual connection, if the will of the parties 
can be interpretated in the meaning of a global convention. 

According to another point of view5, the quoted text refers to the possibility that the 
law grants a right of lien in a context which does not necessarily fits either of the initial 

                                                 
2 See: AYNÈS Augustin, "Le droit de rétention. Unitè ou pluralitè",Publishing House: Economica, Paris, 2005, p. 107. 
3 See: MESTRE Jacques, PUTMAN Emmanuel, BILLIAU Marc, "Taité de droit civil. Doit commun des sûretés réelles", 

sous la direction de Jacques GHESTIN, Publishing House: L.G.D.J., Paris, 1996, p. 93; CABRILLAC Michel, MOULY 
Christian; op cit., p. 551. 

4 MOISE Alin-Adrian; "The right of lien " in " the new Civil Code. Annotation upon articles. Art. 1-2664 "; Coord. BAIAS 
Flavius Antoniu, CHELARU Eugen, CONSTANTINOVICI Rodica, MACOVEI Ioan; Publishing House: CH. Beck; 
Bucureşti 2012, p. 2496.  

5 DUMITRACHE Bogdan; "A victim of the new Civil Code: the right of lien" in Coord. ALMĂŞAN Adriana, "In Honorem 
Corneliu Bârsan"; Publishing House: Hamangiu; Bucureşti, 2012.; p.p. 420-421. 
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ones, having as an example the right of retention recognised to either of the spouses when 
terminating the matrimonial regime of separation of goods until complete coverage of 
mutual debts (art. 365 N.C.C.) and the right of retention of the good will owner if the lost or 
stolen goods was purchased in a place where such goods are usually sold (art.937 N.C.C.). 

In our opinion, this legal norm implies that the legislator has been concerned with a 
certain flexibility of the right of retention, which must be recognised whenever there is a 
debitum cum re iunctum even if it does not fit either of the typical forms, as it is the case of 
termination of the matrimonial regime of separation or of the real estate claimed. 

In the case provided in art. 365 N.C.C., it is likely that the mutual debt of spouses has 
no connection with their personal goods and there is no legally binding between them 
involving that the retentive spouse be the debtor of a refunding obligation. Thus, this is a 
specific situation as the degree of connection of retained goods and the security claim 
involves a clause inserted in the matrimonial convention by means of which the liquidation 
of the regime can be done so that the spouse whose mass of acquisition is larger owes the 
other one a participation claim similar to his, also having a regression claim for the personal 
debts of the other spouse which he pays with no liberal intention. Therefore, in such cases, 
it is absolutely equitable that the creditor spouse has the lien over the goods of the other 
spouse until paying those claims arising with the termination of the matrimonial regime. 

In the hypothesis provided in art. 937 N.C.C. the owner’s claim has not been caused 
by the goods in the classical manner of the notion of material connection, as described in 
the text of art.2.495 paragraph (1) of the Code, but this does not mean that it is not related 
to the goods so that it can justify the recognition of a lien, as long as it represents the price 
paid in exchange of the goods which is seen evicted. 

Thus, we consider that article 2.495 as a whole must be interpreted in the sense that 
the right of retention stems whenever there is a degree of connection, be it classical or 
particular, but exercising a lien in the absence of any type of connection between the claim 
and the goods holded by the creditor is inconceivable. Therefore, the degree of connection 
becomes a first limit in the way of recognising the lien, which, through its method of 
exercising could brutally and unjustifiably become a means of private justice. 

To begin the paper, we have decided to refer to debitum cum re iunctum as a limit in 
the way of an absolute generalization of the lien, as resulting in the unequivocally from its 
legal definition, as long as the one who is authorized to deny remitting or returning the 
goods is at the same time creditor of a claim deeply connected with the latter. 

In what follows, we shall analyse the contexts in which the legislator excludes, mainly 
due to public order, the recognition of a right of retention despite the sine qua non condition 
of connection. 

 
 
2. Limitions related to the objective element of material ownership 
 
As far as detention of goods as a condition of a legitimate exercising of a right of 

retention, the Civil Code, through dispositions of art. 2.496 paragraph (1) is very firm in 
excluding the recognition of such security if the goods are holded by the creditor by 
committing an illegal act, if exercised abusively or illegally. 
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2.1. Detention as a result of an illegal act 
 

The fact that detention of the goods must not be the result of an illegal has been 
emphasises throughout time by the doctrine in it unanimity. This is because although the 
good faith of the creditor could not be interpreted in the classical way specific of real rights, 
as long as the retention party is merely a precarious holder, and therefore was not retained 
as a condition for the stemming of a right of retention, the notion of the loyalty of the 
creditor has emerged, analysed through the perspective of the way in which the goods 
retained gets in his ownership6. Thus, due to equity, it is recommended to make an analysis 
of the regulation of the entering into ownership of the goods in the meaning that it must not 
be made through violence and it cannot be the consequence of an illegal act or fraud7. 

We consider that the legal doctrine followed by jurisprudence have adopted this 
opinion judiciously, as long as the broad recognition of the lien has always been the result 
of legal protection of the idea of equity and thus, ownership of the goods as a premises of 
the right of the lien could not have stemmed from infringing a positive legal norm.8 

Therefore, it was but natural that with the express regulation of a general theory of the 
right of lien, detention resulting from an illegal act was among the contexts in which the 
legislator decides not to allow the creditor to exercise the right of lien although his right of 
claim is a connection to the goods. The denial to grant such security to the author of an 
illegal act can be interpreted as a sanction for lacking in loyal behaviour. Moreover, 
considering the fact that the right of retention is a form of private justice, the recognition of 
such a right when the goods are owned illegally by the retention party would equal to his 
absolute power to do justice on his own. Thus, it is but natural, as being retained in the 
doctrine as well, that the right of retention operated only under legal limits, being excluded 
whenever the detention the goods stemmed from the infringement of an imperative or 
prohibitive norm.9 

 
2.2. Abusive detention 
 

Including abusive detention in the cases in which recognition of a right of retention is 
being denied for the benefit of a creditor as also the result of synthesising certain majority 
doctrinal views10 in the effect that a right of lien cannot be exercised when the value of the 
goods retained is disproportionally high, as opposed to the quantum of the secured claim. 

Therefore, when analysing the abusive character of detention of the goods, we must 
consider if according to the definition given by the abuse of rights in art. 15 of the Civil 
Code possession of goods does not cause the debtor a disproportional prejudice regarding 
the value of the invoked claim, so that it has a clearly teasing purpose, contrary to good 
faith. As a consequence, as in the classical theory of the abuse of rights, although there is a 
subjective right, it is exercised excessively and unreasonably. Nevertheless, we must point 

                                                 
6 See: BOURASSIN Manuella, BRÉMONT Vincent, JOBARD-BACHELLIER Marie-Noëlle; "Droit des sûrétes", 4-ed., 

Publishing House: Sirey, Paris 2014, p. 411. 
7 VIDU Stelian-Ioan " The right of lien in the legal relationships governed by Civil law", Publishing House: Universul 

Juridic, Bucureşti; 2010, p. 56 and MESTRE Jacques, PUTMAN Emmanuel, BILLIAU Marc, op. cit., p. 67. 
8 In the French doctrine in terms of the importance of the detention of goods in exercising the right of retention: "pour 

retenir, il faut d’abord tenir" (to retain you must first hold); see: SIMLER Phillipe, DELEBECQUE Phillipe, "Les 
sûretés. La publicité fonciére", Publishing House: Dalloz, Paris 2004, p. 384. 

9 PETRESCU Raul, SCHERER Victor, NICHITA Gheorghe; " Theoretical and practical queries of Civil Law"; Publishing 
House: Scrisul Românesc, Craiova 1987, p. 76. 

10 See: BOURASSIN Manuella, BRÉMONT Vincent,JOBARD-BACHELLIER Marie-Noëlle, op. cit., p. 426. 
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out a characteristic of the lien regarding the fact that this hypothesis is not related to the 
abusive exercise of this right, but to its obstruction of stemming validly. 

Moreover, certain authors11 have underlined the aspect that we are not talking about an 
abusive exercise of a right of lien so that it would require extinction as a sanction, 
emphasising the case of the absence ofsuch a right for the benefit of the creditor. 

As far as the abusive character of detention is concerned, as shown in the doctrine12, it 
is a question of fact and therefore a matter of the court, which is enabled to assess this 
aspect sovereignty. 

 
2.3. Illegal detention 
 

This hypothesis is different from the hypothesis in which detention of the goods is the 
result of an illegal act, as it refers to the case in which detention of certain goods itself is 
contrary to law.13 Thus, we can refer to goods whose detention is illegal or is subject to 
certain terms provided by special laws, such as adulterated products, drugs or arms. 

Moreover, we consider that we are dealing with illegal detention and not an abusive 
exercise of the right of retention when the creditor uses the goods in his detention in his own 
interest. This is the case as long as a precarious keeper does not enjoy the prerogative of using 
the good, which makes illegal the ownership exercised, being thus devoid of the right to 
legitimately deny the delivering or return of the goods to the creditor of this obligation. 

 
 
3. Limitations regarding the object of the right of lien 
 
Along with regulating a general legal regime of the lien, the legislator has had a 

tendency to relate this sui generis security mechanism to the other real securities. One of 
the legal provisions enacted in this sense is comprised in the last thesis of art. 2.496 
according to which the recognition of the right of lien is excluded if the goods are not liable 
to legal enforced execution. 

The express provision according to which non-pursuing goods cannot make the object 
of the right of lien concludes certain doctrinal debates on this aspect. The view that such 
goods could be encumbered by a lien stems from the idea that this security has a purely 
passive character, and its exercise does not imply legal execution of the goods, but the 
constraint of the debtor to specific execution of the secured obligation through the 
comminatory effect produced by the lack of using the goods.14 Moreover, we can say that 
denial of an exercise of the lien over non-seizable goods is also a consequence of the fact 
that art. 2.339 paragraph (1) letter b) establishes a privilege in favour of the retention 
creditor which enables him to legally pursue the goods and be satisfied with priority. 

As a rule, immunity from pursuance of goods is closely related to its inalienability, as 
all goods are within the civil circuit. Thus, inalienability is an exception which normally 
has general interest justifications. 

Nevertheless, if the legal text makes no distinction on the nature of the immunity for 
pursuance of the goods, we can infer that we are referring both to a legal and conventional 

                                                 
11 MOISE Alin-Adrian, " The right of lien " in op. cit., p. 2497. 
12 MESTRE Jacques, PUTMAN Emmanuel, BILLIAU Marc, op. cit., p. 67. 
13 See: MOISE, Alin-Adrian "The right of lien"in op. cit., p. 2497. 
14 VIDU Stelian-Ioan in op. cit., p. 58 criticises the majority opinion. 
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immunity for pursuance. In the hypothesis of legal immunity for seizure we are definitely 
dealing with goods which are part of the states or administrative and territorial units public 
domain. Moreover, one of the aspects finally and expressly regulated by the New Civil Code 
is the conventional clause of immunity for pursuance under art. 627 and the following.  

Thus, according to art. 629 paragraph (3) "There can’t be pursued goods which are 
declared inalienable as long as the clause produces effects, unless the law provides 
otherwise". Under these circumstances, the goods which are the object of the inalienability 
clause cannot be encumbered by a lien. Obviously, for the opposability of such a clause 
towards the owner’s creditors, it must be registered in the publicity registers. In such a case, 
where the opposability of the inalienability clause towards the creditor who owns the goods it 
is necessary that the publicity formalities be fulfilled before the goods enter into his detention. 

Moreover, it has been noted that a conventional clause can exclusively cover the 
immunity for pursuance of the goods as long as it is justified by a legitimate interest, is 
temporary and meets the publicity terms regarding opposability towards third parties.15 

Furthermore, it has been constantly shown that the human body, even after death, or 
prostheses destined to determinate people cannot be the object of the right of lien, out of 
respect of the human dignity. At the same time, there are goods whose retention is not 
allowed due to public order terms, such as identity documents.16 

Thus, we can infer that the only express limitation of the recognition of the right of 
retention from the perspective of its object is related to non-seizable goods. We can 
conclude that as long as the legal text of art.2.495 makes no distinction regarding movable 
or immovable, tangible or intangible goods, the lack of such distinction denotes the 
legislator’s will to adapt to new doctrinal opinions according to which the denial of 
submitting the goods is merely a form of manifesting the blocking power enjoyed by the 
creditor under the right of lien.17 Thus, once the idea that only tangible goods can be 
retained and returned is overcome there is no impediment in the way of recognising a right 
of retention on intangible goods.18 A legal provision that would limit the application of the 
right of retention under this aspect would be contrary to contemporary doctrine and 
jurisprudence and would not have been justified by any concrete legitimate interest. 

 
 
4. Limitations regarding the subjective attitude of creditor 
 
One of the questions related to applying a right of retention in general terms referred to 

the fact that if the good or bad faith of creditors is of any relevance to recognising this 
benefit to his profit, or if the presence of a debitum cum re iunctum ensures the existence of 
a right of retention independently of his subjective attitude. 

Classical doctrine and jurisprudence have decided to support a point of view according 
to which the creditor’s good faith must be seen as a condition for stemming the right of 

                                                 
15 DUMITRACHE Bogdan; "A victim of the new Civil Code: the right of lien"” in op. cit., p. 428. 
16 See: CABRILLAC Michel, MOULY Christian, op. cit., p.p. 560-561. 
17 See: AYNÈS Augustin, op. cit., p.p. 51 and the following. 
18 The doctrine mentions that these goods can be the object of the right of retention especially with cases of intellectual 

connection, as long as the retention party’s claim cannot be caused precisely by the ownership of intangible goods; 
see VIDU Stelian-Ioan; "The conditions for the arising of the right of lien in " The reformation of Romanian Private 
Law in the context of legal European federalism", Ed. Coord. POPESCU Dan Andrei, POPA Ionuţ–Florin,Publishing 
House: Universul Juridic; Bucureşti; 2015., p. 963. 
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retention, influenced by exceptio doli mali; being argued also that such a private legal 
instrument cannot be available to bad faith regulators or possessors.19 

This opinion has lost supporters in time and jurisprudence has become flexible from 
this point of view once this aspect the subjective attitude of creditors cannot be interpreted 
as a justified obstacle as long as we are in the presence of debitum cum re iunctum. 

Authors have had different point of view on this matter, and modern jurisprudence has 
decided not to restrict the application of the right of retention based on this subjective 
element, mostly because it is difficult to interpret the notion of good faith regarding the 
recognition of the right of lien. 

On the one hand, it has been argued that the significance of good faith could be the 
same as in the case of the institution of possession, and thus, we could be dealing with the 
erroneous belief of the holder as owner according to which he does not know the vices of 
his property title. Nevertheless, this view on good faith has been denied due to the fact that 
the retentive has the legal position of a mere precarious holder being thus devoid of animus 
sibi habendi, it would be useless and excessive that his subjective attitude would be 
assessed according to the incidental criteria of the possessor.20 In the same way the 
Romanian doctrine21 has insisted very much on the legal character of the right of retention, 
stemming objectively from the mere existence of debitum cum re iunctum and therefore, 
the subjective attitude of creditors cannot be relevant. 

On the other hand, as mentioned before, the subjective attitude of creditors is relevant 
from the perspective of the regularity entering into ownership of the goods as long as the 
goods would enter into the creditor’s possession illegally, violently or arbitrarily, his right 
to deny the return of the goods as security would be far from a manifestation of equity, 
becoming a call to force which would elude any legal control. 

The New Civil Code enabled the legislator to adopt a positive right norm that would 
clarify the subjective attitude of the retentive. Thus, the second paragraph of art. 2.496 
provides that "The right of retention can be invoked by the possessor of bad faith only in 
certain cases provided by law" 

The legal provision mentioned succeeds on the one hand to clarify the fact that the 
good faith of the creditor is not a condition for stemming the right of retention since under 
law the possessor of bad faith can benefit from such security. Nevertheless, at the same 
time, the fact that the recognition of a right of retention for the benefit of a possessor of bad 
faith operates only in special cases that the law regulates expressly, shows the intention of 
the legislator to treat the latter with more severity. In other words, according to legal 
regulations, the possessor of bad faith does not enjoy the same treatment that jurisprudence 
granted him and cannot invoke the right of retention in general terms as an ipso iure effect 
of debitum cum re iunctum. 

We assess that the will of the legislator expressed through the adoption of this legal 
text was to divide the creditors according to their subjective attitude towards material 
possessions of goods in order to create a clearly favourable situation for the good faith one 
as opposed to the one who acted with bad faith and the latter’s sanction for his attitude. 

                                                 
19 See: MAZEAUD Henri, Leon et Jean, CHABAS François; "Leçons de droit civil, t.III Sûretés., Publicité fonciére", 

Vol.1, 7-ed., par PICOD Yvees, Publishing House: Montchrestin, Paris 1999, p. 197 and ALEXANDRESCO Dimitrie, 
"The theoretical and practical explanation of he Romanian Civil Law", t.X, Publishing House: Atelierele grafice Socec 
&Co, Societate Anonimă, Bucureşti 1911,p. 348. 

20 See: VIDU Stelian-Ioan in op. cit., p. 47. 
21 Idem, p.48. 
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Not for the least, the formulation of the text can easily show that the analysed legal 
norm takes into account the interpretation of the notion of good faith in the meanings 
applicable to possession, as it refers expressly to the possessor of bad faith. 

Considering the text of art. 2.496 paragraph (2), we can state that applying the right of 
lien in general terms is severely limited by means of this text legal as long as the 
recognition and exercise of a right of lien is denied to a large category of creditors whose 
jurisprudence constantly grants them this right. The good faith of a creditor is a security of 
the fact that this right can be explained through the idea of equity, and granting a right of 
retention to a possessor of bad faith is merely an exception.  

This norm is reflected particularly regarding real rights. Thus, we shall come to the 
conclusion that under art. 566 paragraph (6) the possessor of bad faith is recognised only a 
right of lien on the products of the goods until reimbursement of the expenses incurred for 
their production and not for the reimbursement of the necessary and useful expenses 
incurred for preserving and administrating the claimed goods. 

The same problem of distinction according to the subjective attitude of the possessor 
can be applied with the constructor on someone else’s property. In this case, a right of 
retention stems only for the benefit of the constructor of good faith. Nevertheless, this 
hypothesis implies once again the opinion according to which we are not dealing with a 
right of retention of the constructor, since real estate possession does not value as a 
property title and thus, this could be the author of an illegal act.22 Yet, we do not share this 
point of view because we think that the notion of illegal act should not be understood to 
such a broad extent, as it results in an excessive limitation of the right of retention. 

Moreover, we can add that the claim of the constructor of good faith is equally secured 
through a legal mortgage under art. 591 paragraph (2). This has led to the question if the 
constructor can benefit from a right of retention at the same time. According to one view, 
the answer is negative since the mortgage, as a perfect security, excludes the incidence of 
all other securities, especially that of a right of retention.23 We share the opposite point of 
view24, since in order to produce effects, both between parties and third parties, the 
mortgage must be registered in the Land Registry, whereas the right of lien operates 
exclusively under law, without any further action of the creditor. 

Including with lease agreements, [art.1823 paragraph (3)], the legislator provides that 
the tenant could not benefit from a right of lien if he has performed additional works on the 
goods, without the prior consent of the lessor, acting thus with bad faith. 

 
 
5. Special norms that exclude the application of the lien 
 
5.1. The right of retention over the products of the claimed goods 
 

Although the Code expressly provides in the action of ejectment to exercise the right 
of retention over the products of the goods in order to secure the reimbursement of 
production expenses, it can only stem under certain circumstances. Thus, paragraph (7) 
imposes certain limitations starting with the application of the general norm provided by art 
2.496 paragraph (1) referring to the entering into ownership of the goods if it is made 

                                                 
22 DUMITRACHE Bogdan; "A victim of the new Civil Code: the right of lien" in op. cit., p. 426. 
23 Idem, p. 425. 
24 MOISE Alin-Adrian; "The right of lien"in op. cit., p. 2499. 
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through violence or fraud. Also, it refers to exceptions related to the object of retention, 
mentioning that the object of this right is represented by the products of the goods, and on 
the other hand, a right of retention cannot be exercised when the products are perishable 
goods or are rapidly exposed to significant value fluctuations. 

Surely, the reason of this legal provision was not to cause an excessive prejudice to the 
owner who would actually be devoid of any interest in recovering the products of the goods 
if these would have no value or it would be inappropriate to use according to their 
destination. Regarding the frugiferous goods, they cannot form the object of retention as 
long as debitum cum re iunctum does not intervene over the latter, but with his products. 

5.2. The denial of the right of retention for the benefit of the bailee. Although with the 
bailment agreement it is obvious the incidence of a debitum cum re iunctum between the 
claim occurred of a bailee on useful and necessary expenses incurred and the goods which 
are the object of the contract and the fact that jurisprudence has constantly approved a right 
of retention to secure this claim, the legislator has decided to adopt a special norm which 
strictly forbids the bailee to invoke such a right. According to our views, the provisions of 
art. 2.153 can be explained in the fact that the loan for use is a gratuitous loan, and the 
bailer has the sole purpose of furnishing free use for the bailee. And under these 
circumstances, exercising a right of retention would be an excessive charge for the owner of 
the goods who gains no material benefit under the contract. 

Moreover, we assess that exercising a right of retention de by the bailee would have no 
practical efficiency with the unilateral denunciation of the bailment agreement when the 
bailer himself urgently and unforeseeably needs the goods, under art. 2.156. 

 
 
6. Conclusions 
 
By regulating within the New Civil Code a general theory applicable to the lien, the theory 

of its extensive application has been legally approved. This extensive application is based and 
limited in the degree of connection between the secured claim and the retained goods. 

Besides the consecration of this general principle, art. 2.496 has provided a 
considerable number of exceptions where the presence of debitum cum re iunctum does not 
imply the stemming of the right of retention be it the material ownership by the creditor, the 
object of detention, or the subjective attitude of the latter. 

On the one hand, part of the opinions expressed in the scientific literature is brought to 
legislation, especially in terms of regulating the entering into ownership of the goods and 
the possibility of an abusive detention. On the other hand, unequivocal legal provisions are 
being introduced so as to end doctrinal debates, as the denial of exercising the right of 
retention on non-pursuing goods and the recognition of such securities for the benefit of the 
possessor of bad faith, only as an exception when the right of retention is specifically 
regulated. Also, other then art. 2.496 there are special norms which have the same limiting 
effect of the right of lien. 

Therefore, despite the legal assertion of the general principle of the right of retention 
the Code brings severe limitations in applying the right of lien compared to what was 
classical in doctrine and constant in courts practice. 
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SOME ASPECTS REGARDING INVESTIGATION  
ON CRIME SCENE IN CASE OF DEADLY WORK  

ACCIDENTS AS A RESULT OF FIRE 
 

Emilian BULEA∗∗∗∗  
 
 
Abstract. The black statistics on work accidents also include deaths occurred at work as a 

consequence of fire. The recrudescence of the phenomenon is all the more so as worldwide millions of 

fires break on annual basis, followed by tens of thousands of deaths and hundreds of thousands of 

people injured. Of these a relatively low number is represented by work accidents; however their 

impact is major, both by the destructive force and the number of casualties occurred most times 

simultaneously, which determines their registration as collective accidents.  Regarded as phenomena 

with major impact on human lives and affecting various sectors of economic activities, fires represent a 

constant concern of each country. Strategies are implemented nationwide so as to prevent such events and 

a special attention is paid to the investigation of their causes.  Therefore, in case of deadly accidents 

occurred as a result of fire, investigation on crime scene is an extremely complex activity, conducted 

in special conditions compared to the rest of the events causing such incidents, if one considers the 

various nature of causes which may determine ignition and the specific action of the fire which, on 

the one hand is a trace leaver, and on the other hand, has a destructive character, at least in part, 

since its support is destroyed.  This study aims to approach some of the problems concerning 

investigation of work accidents as a result of fire, to review the rules and the stages of investigation 

on crime scene and to highlight the collaboration between firemen, specialized personnel present on 

crime scene and criminal investigation bodies in order to discover and understand the initiation 

mechanisms and the fire development and to quantify their effects. 

Keywords: fire, deadly work accidents, criminal investigation. 

 
 
1. Short introductory considerations 
 
An extremely complex and destructive phenomenon, fire involves an analysis of all 

elements which cause it, elements of initiation, development and propagation as well as 
extinguish and consequences.  

As established by the doctrine1, “fire is a combustion started with or without man’s 
will, of which man lost control, which causes material damages and of which interruption 
and annihilation require an intervention in a single action of extinction”. 

On the whole, the definition indicates that the fire is a burning phenomenon which 
keeps itself alive and propagates in time and space until its interruption and annihilation 
through extinction. 

Consequently, this complex phenomenon of physical and chemical nature, deploying 
itself by burning, involves the existence of at least two elements: one which burns and one 
which keeps the burning alive.  

Despite the fact that there is no unitary standpoint on the classification of the fire 
causes, as they are different from one country to another, the statistical analyses of the fire 

                                                 
∗ PhD Assistant Professor, Law and Administrative Sciences Faculty of Valahia University in Târgovişte, Law 

Department, Romania; e-mail: emilianbulea@yahoo.com. 
1 Marin Ruiu, Forensic Methodology, Universul Juridic Publishing House, Bucharest, 2013, p.169.  
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brigades in Romania indicate at least 14 types of combustion sources: electrical short-
circuit, electrical spring or flame, thermic effect of electricity, static electricity, open flame, 
closed flame, thermic effect (contact heat or radiation), friction, mechanical flame, embers 
or sparks (including cigarette), self-ignition, chemical reaction, explosion, flammable 
substances, lightening, other sources (nuclear energy, fall of some bodies from atmosphere, 
solar radiation, etc.). 

Causes of fires are established on the basis of a criminal investigation carried out on 
crime scene which takes into consideration traces and offers information so as to improve 
the prevention work and the fire extinction methods, and the evidence required to enforce 
sanctions for non-compliance with norms regarding fire prevention and extinction.  

 
 
2. Some aspects regarding investigation on crime scene  

in case of deadly work accidents as a result of fire 
 
In case of deadly work accidents generated by fires, the investigation on scene lays 

stress on a whole series of traces of which search, disclosure, fixing and collection involve 
a lot of energy, rigor and professionalism from the people performing this activity.  

Owing to the complexity of the phenomenon to be investigated, the fire investigation 
team is most times made up of specialists within Inspectorates for Emergency Situations, 
Territorial Labor Department inspectors, forensic experts, criminal investigation bodies 
(police), prosecutors. The latter are in charge of coordinating the activity performed at the 
crime scene. 

Fires have to be analyzed as dynamic phenomena, whereas investigators have to 
establish mainly the following aspects2: 

– to establish the initial break, namely to determine the place where the fire was 
initiated; 

– to determine the ignition source which initiated the fire, the means which generated 
it, the combusting material and the circumstances of the combustion, as well as the time 
(the hour) of its occurrence; 

– to determine the conditions in which the fire propagated outside the initial break and 
the factors which favored its progression; 

– to identify victims and potential authors; 
– to determine and state the prevention norms and other regulations breached, potential 

acts of negligence from some people or errors made by them, causes of their occurrence as 
well as the relation between causes, occurrence and development of fire. 

Once the crime scene is reached, the collaboration between the investigation bodies 
and the fire brigade has to be extremely well organized, so that it enables fast recognition of 
the objective on fire, characteristics of the fire, entrances and exits from the area or building 
affected, victims at crime scene, assets affected, as well as possibilities to rescue them.3 To 
this end, the direction and the fire propagation limits will be estimated, the methods and 
procedures to rescue victims and evacuate location will be established, as well as the people 
who may provide information concerning the event and the measures to take in order to 
support the firefighters. 

                                                 
2 Gheorghe Alecu, Forensics, Ex Ponto Publishing House, Constanţa, 2009, pp.156-158. 
3 Sorin Calotă, Gheorghe Popa, George Sorescu, Simion Dolha, Investigating Fire Causes, Universul Juridic 

Publishing House, Bucharest, 2010, p.229. 
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The fire extinction and people rescue operation will be conducted only by firefighters 
and personnel specialized in emergency interventions, who are equipped with all means 
required for the intervention, without allowing others to participate in these operations.4  

In such cases the investigators and the firefighters cooperate under time pressure; the 
time becomes of essence for the victims and the evidence on crime scene which must be 
rescued and preserved and which are in danger of being destroyed by the fire. However, 
“caution has to be the password” 5, in order no to endanger the life of the people who are 
there to rescue the victims and to extinguish the fire. Failure to comply with this rule may 
result in tragic consequences6. 

The investigation team and the firefighters also collaborate in this stage towards 
protection of some areas which may contain clear indications on the nature of the fire, 
material objects and evidence. The action of the fire extinction team and implicitly the 
destruction of the evidence as a result of using the fire extinction agents are therefore limited.  

After the fire has been extinguished, in the static and dynamic stages of the fire-related 
investigation, a specific complex of activities is carried out, detailed as follows:7 

 

A. In the static stage general orientation is made; this offers the possibility to delineate 
the scene, by adapting the general rules to the nature and the peculiarities of the event (fire 
in open space or in closed space). In addition, steps are taken by specialized intervention 
teams to remove and eliminate dangers8, even at the risk of altering the scene or delaying 
the investigation. 

The medical teams’ intervention will be coordinated in the area where the fire broke so 
as to discover the victims and to provide first aid. Search and discovery of the bodies will 
be initiated. 

Special attention shall be paid to delineation of the investigation area, depending on 
the alterations occurred or the areas affected. The manual for good practices regarding the 
procedure on crime scene investigation, elaborated by the National Institute for Forensics, 
recommends in Chapter 13, section 13, to establish the following action perimeters, in 
consideration of the area affected:  

– exterior – where persons present at the time of fire, etc are evacuated, checked and 
identified; 

– median – where mobile crews, command and coordination point, evidence collection 
and inventory point will be placed and the personnel will equip and remove equipment;  

                                                 
4 Unfortunately, due to a reaction of the authorities on the spot, not very well coordinated, in 30/10/2015, in the Collective 

tragedy, also died people who initially escaped the fire and re-entered in the perimeter of the club to save their friends 
and acquaintances captive inside it, according to https://ro.wikipedia.org/wiki/Incendiul_din_clubul_Colectiv. While I 
understand and appreciate the solidarity shown by people in such a situation, I believe that a quick and firm reaction of 
authorities arrived first at the scene, doubled by a fair and effective intervention of firefighters and rescuers should not 
allow unauthorized persons reentering the club to save other people`s lives. 

5 Kenneth L. Carper, Forensic Engineering, Second Edition, CRC Press LLC, New York, 2001, p.56. 
6 In case of a fire which started in a shoe factory in Jilava on June 6 2016, during the intervention performed by the 

Inspectorate for Emergency Situations ISU Dealu Spirii Bucharest Ilfov, a fireman was killed by a piece of concrete 
which collapsed on him, see:http://www.mediafax.ro/social/incendiu-la-un-depozit-de-incaltaminte-din-jilava-un-
pompier-a-murit-in-timpul-interventiei-video-galerie-foto-15437184.  

7 Development was made in accordance with aspects stated in the Manual for Good Practices regarding Procedure on 
the Crime Scene Investigation – Chapter 3, section 13, Investigation on crime scene in case of fires, p.174-175. The 
manual is an annex to the Order of Ministry of Internal Affairs no.182/2009 and no. 1754/C/2009 of the Prosecutor’s 
Office within the High Court of Cassation and Justice regarding procedure on scene investigation. 

8 The firefighters are usually the first to arrive at the crime scene and they start carrying out their specific activities 
involving mainly limiting the fire effects and rescuing the victims who are still alive. This is the timeframe when the 
photo and video fixing occurs; then the elimination of the fire, its appearance, localization, propagation direction, 
flame and smoke extinction as well as the neighboring areas are observed. 
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– interior – where traces and material evidence means are. In this perimeter, access 
will be allowed only for intervention or decontamination teams, teams of scene 
investigation and medical teams, with as few automobiles as possible. 

Additionally, measures to identify and remove potential secondary dangers are 
initiated: danger of collapse or explosion; leak of toxic or flammable gas etc. The personnel 
specialized and present on crime scene (medical staff, firefighters, pyrotechnists, etc.) will 
take action so as to remove and stop the danger also by thorough and continuous 
collaboration with the head of the investigation team who will be instructed with regards to 
the necessity to protect the evidence and to minimize the effects of the intervention. 

In case of large fire incidents, affecting large areas, hovering of the burning area is 
recommended so as to observe the fire breaks, its proportions and limits, the main points 
where one may intervene in order to localize and get orientation in the deployment of the 
investigation on crime scene. Aerial photos and shots will be made so as to understand the 
evolution of the fire as well as other concrete aspects which may disappear during the fire. 

The route to be used by the members of the investigation team to reach the area set 
will be established. If required, several investigation teams will be formed, each with 
responsibilities in a specific sector. No person will penetrate the investigation area without 
the permission of the head of the investigation team.  

The area to investigate in terms of forensics will be divided by sectors and each sector 
will be numbered for individualization.9 

Collection and records will be made of data and information on the building structure, 
the space and the fire initiation place, the technological installation and machinery where 
the fire broke, materials and substances which burned (nature, quantities, location), 
characteristics of the fire (how it started, developed and propagated, destructions caused, 
color of flames and smell caused by combustion, surface affected), how power, heating 
and/or ventilation installations and machinery work, technological processes underway at 
the location affected, atmospheric and weather conditions during fire, etc.10 The exterior 
structure of the building will be evaluated and potential fire propagation from other exterior 
sources will be observed. In addition, collection will be made of data on the activities 
performed by workers in the area where the fire burned and in the neighboring areas, their 
succession and type will be analyzed so as to decide whether they were apt to produce the 
fire or not.  

After the analysis of the building exterior, the interior structure will be analyzed and 
evaluated so as to observe the development of the fire and its propagation as well as the 
areas which must be analyzed in detail. To this end, installations and equipment will not be 
ignored, especially the ones which have no traces of destruction at first sight. The 
destructions made by the fire will be analyzed starting from the areas less affected towards 
the ones with intense burnings.11 

Potential traces and corpora delicti will be found, fixed, collected and kept for 
examination by specialists. Data and equipment which may provide information on the fire 
will be protected, preserved, examined, photographed and recorded (electrical panels, 
control boards, electrical installation actuating boards, automatic extinction systems 

                                                 
9 Petru Tărchilă, Explosions and Fires: Forensic Investigation, “Aurel Vlaicu” University Publishing House, Arad, 2005, p.66. 
10 Sorin Calotă, Gheorghe Popa, George Sorescu, Simion Dolha, op.cit., pp. 190-197. 
11 John Horswell and others, The Practice of Crime Scene Investigation, CRC Press LLC, New York, 2004, p.307. 
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(sprinklers)12, registers, audio-video surveillance equipment, etc.). Technical installations as 
well as machinery equipment used in the technological flow by the victims will be 
highlighted and photographed to see whether they were turned on or not (establishing the 
position of the buttons, switches, automatic fuses, checking their position (on or off), their 
technical condition (mechanical deteriorations, cracks, melting of the electrical conductors 
insulation, smoking etc). 

One will avoid altering the place of fires, each such situation will be recorded, all 
persons who made alterations will be interviewed, so that the investigation of the fire print 
should not be influenced by incidents or accidents.  

Major issues which may occur in practice are determined by the intervention on crime 
scene of the workers, employer, owner, shortly after the fire was annihilated, who want to 
understand the proportions of the event, to help or to destroy potential incriminating evidence. 

Investigations to find out causes and circumstances of the event occurrence start also 
in the static stage.  

In this stage hypotheses and versions on the causes and circumstances of the fire break 
will be outlined. People who may provide information on the event will be identified and 
interviewed. In the production units discussions will be conducted with people who know 
the technological flow, how machinery affected by the fire function and should be used. 
The investigator must know these aspects to be able to efficiently hear the witnesses. 

The hypotheses formulated with regards to causes and circumstances as well as fire 
propagation, will represent only starting points for the systematic approach of the actual 
investigation. Searching only actions to match causes and circumstances is not 
recommendable.13 

 

B. In the dynamic stage of the fire investigation, the efforts of the investigation team 
are focused on searching, disclosing and fixing in detail the characteristics of the traces and 
evidence to be collected.  

Evidence will be analyzed, searched and packed, by removing debris and other 
carbonized materials, moving objects and equipment, as most times buildings and 
workshops are destroyed during fire and this triggers collapse of walls and ceilings. 
Remainders of technical installations, equipment and machinery will be searched in the 
wreckage so as to their characteristics and conditions may be photographed. 

In all cases, the dynamic investigation in case of fire has to consider the necessity to 
identify the fire break. Under the direct supervision of the firefighters, the investigation 
team will start localizing the break, starting from the areas where there are less carbonized 
objects and “heading towards areas and goods where the carbonized layer is thick”14, where 
glass or metals bent or melt due to exposure to heat for a longer period of time.  

Specific effect of the fire will be searched and fixed by photographing and video shooting: 
carbonizations, smoke, wall calcinations, deformations of metals, vitrifications of glass, glassy 
appearance of bricks/stones, all these modifications are visible in the fire break area. 

                                                 
12 In case of the fire which broke in the Colectiv Club on October 30 2015, the investigation conducted by the 

authorities indicated that the location was equipped with three small fire extinguishers of which only one was used in 
the attempt to put out the fire in initial stage; there were no sprinklers which go on automatically in case of fire, 
according to https://ro.wikipedia.org/wiki/Incendiul_din_clubul_Colectiv.  

13 Sorin Calotă, Gheorghe Popa, George Sorescu, Simion Dolha, op.cit, p.197. 
14 John Horswell and others, op.cit., p.308. 
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As shown by the doctrine15, when break is established, consideration will be given to 
aspects regarding nature of goods exposed to fire, temperatures under which combustion effect 
occurred, air currents which influenced the burning in different places, burning time, etc. 

It is important to separate the area affected by heat from the unaffected area, so as to 
thoroughly set the break.  

The low area representing the fire break will be analyzed, taking into consideration 
that the affecting elements are: 

– scorching 
– melting 
– carbonizing  
– surface burning or combusting  
– melting 
– material enlarging and corroding  
– building materials deforming and degrading 
These delimitations of the areas may indicate direction of heat, how the heat was 

propagated and type of materials inside the building.  
Traces made by causal factors of the fire will be searched, fixed and packed. Account 

will be taken of: matches, burners, lint ends, cloths, petrol stains, electrical devices, short-
circuited electrical conductors.  

All points which may represent potential fire initiation places will be examined, 
especially the ones which may provide indications on the cause which started the fire: 
electrical panels and circuits, fuel pipes, access areas, windows. 

In order to discover the causes of the fire specialists and chemical engineers may be 
used (in case of fire caused by combinations of chemical substances), electrical engineers 
(in case of fire started by short-circuits, electrical springs), mechanical engineers (to 
investigate components of machinery, devices which generate high frictional forces and 
heat dispersion) or specialists within the State Inspectorate for Control of Tanks, Recipients 
under Pressure and Lifting Installations (ISCIR) (to analyze boilers). 

Electrical and mechanical systems of machinery and equipment will be analyzed to 
check their condition and to determine the destructions they suffered. Gas installations will 
also be analyzed to determine whether there was a potential contribution of the system to 
the fire propagation.16 

Depending on the elements found at the crime scene, on the basis of the versions 
supported or invalidated by them and the traces of the fire, one may enlarge the 
investigations towards discovering the hypotheses of arson caused deliberately17 or 
accidentally. 

In case of arson, analysis will be made of all and any indications which may 
contribute to forming a hypothesis of a premeditated action of destruction by fire. 

                                                 
15 Sorin Calotă, Gheorghe Popa, George Sorescu, Simion Dolha, op.cit., pp. 167-170. 
16 According to the indictment prepared after investigation of the fire started in Beirut Restaurant in Constanţa (April 

2014), defendant KG, supported defendant JD who failed to comply with his tasks, namely locksmith in charge of 
checking the gas installations within the company, failed to take legal steps, maintained and allowed subscriber MEP 
Ltd to illegally use the gas installation and therefore caused the fire on April 5 2014, fire which killed there people, 
injured two people and caused collapse of the building as a result of the fire burning Beirut Restaurant – part of the 
building no. 122 in Tomis Boulevard was modified and therefore rendered the neighboring building unusable, 
according to, http://adevarul.ro/news/eveniment/noua-persoane-judecate-cazul-incendiului-localul-constanta-murit-
trei-tinere1_55c23c88f5eaafab2c483503/index.html.  

17 The term of deliberate, caused fire which exists in the Romanian legal terminology finds its international equivalent of 
ARSON, according to professor Marin Ruiu, op.cit., p.184.  
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Consideration will be given to “the absence of valuable objects on fire scene, lack of 
registers, bookkeeping documents, blockage of the fire protection systems, smoke 
detectors, sprinklers” 18. Check will be carried out to see whether they were functional, why 
they did not function or whether they were turned off prior to fire.  

In arson fire investigation, computer simulation and modeling techniques are used, 
such as comparison of the real fire evolution to the anticipated fire evolution. In addition, 
on the basis of some complex laboratory analyses (gas chromatography, mass 
spectrometry), small traces of accelerants and flammable liquids may be detected.19 

Should there be evidence that flammable substances (accelerants) were used, one will 
search and collect all recipients or pots, especially the ones lying around the fire break. One 
will take into account that if discovery is made of flammable liquids which had been 
thrown and burnt, they are usually soaked in absorbing materials; they drain on the floor, 
under thresholds, under linoleum etc. and leave specific traces which may be visually 
observed by the firefighters. For laboratory examinations, the materials in which 
accelerants had been soaked are collected and packed in compliance with specific rules.  

Carbonized remainders of wood, metal, textile, electrical conductors, ash samples 
from the fire break, soil and dust samples will be collected. 

All aspects discovered will be marked in letters/numbers, will be fixed by 
photographing and video shooting. Their positions will be described and written down. 

Traces of footwear and transportation means, appearing usually on the access ways, 
will be searched, fixed and collected  

Equipment and machinery in the area will be examined in detail so as to check the 
possibility for a fire to start due to their use. The position of the victims in the area at the 
time of the fire and/or the prior deflagration will be highlighted.  

Should there massive destructions of the victims be found on crime scene, they will be 
photographed and video shot, will be indicated on the sketch and recorded in the report, 
prior to their collection. The body of the victim will have burning traces of different 
degrees (I-IV), which may even end up carbonized if large parts of the body are affected. In 
this situation the limbs have contracted muscles in pugilistic position20 

In order to establish the time of the fire break, of paramount importance may turn out 
to be “discovery of watches deteriorated due to high temperatures”21 which measure the 
functioning parameters of the industrial installations and equipment. They will be analyzed 
and photographed. 

Starting from the working hypotheses, checked and demonstrated by the series of 
evidence collected from the scene, one will try to re-establish the potential objects which 
existed at the crime scene at the time of the fire, including goods and values and positions 
of the victims. 

Packing and transporting of traces may generate problems if fragile, volatile or 
perishable, such as: biological secretions, body tissues, petrol products etc.  

Biological traces are collected and packed only after they have dried so as to avoid 
putrefaction. They will be collected either with their base or by scraping when the base may 
not be collected. 

                                                 
18Fire Arson Investigation Manual, pp.106-107 which may be found at https://sin.thecthulhu.com/library/investigation/ 

forensic/Fire_Arson_Investigation_Manual.pdf. 
19 Petru Tărchilă, op.cit., p.70. 
20 Ion Mircea, Forensics, Lumina Lex Publishing House, Bucharest, 1999, p.160. 
21 Sorin Calotă, Gheorghe Popa, George Sorescu, Simion Dolha, op.cit., p.205. 
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Soft biological tissues, bone tissues, body fragments or other biological materials have 
to be packed separately, in sealed recipients, using test tubes, boxes, bottles etc made of 
glass or plastic materials. The recipient will be labeled individually, will be immediately 
frozen and kept under these conditions until analyzed. No formol (formaldehyde) will not 
be used for preservation, as it degrades the DNA.  

Empty recipients, broken glass jars, glass chips, plastic recipients etc., found on crime 
scene will be collected in plastic bags/sacks or in sealed metal recipients which will be 
labeled.22  

Clothing and footwear, cardboard, paper which smell like petrol will be packed in 
sealed plastic bags and will be labeled.  

Recipients with liquid inside them (canisters, metal boxes, glasses etc.) will be sealed 
using their own sealing system or a sample of liquid will be taken in metal, glass or PET 
plastic sealed recipients, appropriate to the sample taken in terms of volume.  

In all situations, the investigator shall mentally reproduce how the fire developed, 
analyzing elements in the field and corroborating the samples taken with the ones observed, 
fixed and detailed, in accordance with the statements recorded and the documents analyzed. 
All these will enable him to determine the cause of the fire. 

Therefore, after general re-evaluation of the fire print, correlated with the fire break 
proposed, the source of combustion established, the material initially combusted and the 
favorable (determining) circumstance, he may formulate conclusions, helped by the 
firefighters who prepare the technical report, which will highlight (according to art.11 letter r 
and art.20 letter s of Government Edict no. 1492/200423) the probable cause of the fire. 
According to the regulation cited, the firefighters also search causes of the fire and participate 
along with judiciary bodies to establishing conditions and circumstances which determined or 
favored the occurrence of the fire, without having however the competence of fixing, 
collecting, examining evidence, interviewing witnesses and setting the causes of fire. The 
latter attribute falls completely under the prerogatives of the criminal investigation body. 

 
 
3. Conclusions 
 
Recent cases such as the tragedy in the Colectiv Club (October 30 2015), the fire in the 

Beirut Restaurant (April 2014) prove the precarity of the control system and of the state 
reaction to the non-compliances with the law and the unconsciousness of some 
unscrupulous people who want to make a profit in these conditions. The absence of the 
Inspectorate for Emergency Situations approval for safety against fire and for organization 
of pyrotechnical shows, failure to comply with measures regarding fire prevention and 
extinction, lack of equipment in the spaces where concerts are organized, as well as 
unauthorized works on the gas installations or expansion works without a construction 
permit, represent only some discoveries made in these situations by the criminal 
investigators. 

In such situations, the risks to produce deadly work accidents go up exponentially, 
favored by some employers’ disrespect to elementary work safety and security norms and 
regulations, which lead in practice to serious consequences for the employees. If one also 

                                                 
22 John Horswell and other, op.cit., p.309. 
23 Government Edict no.1492/09.09.2004 regarding principles of organization, functioning and tasks of the professional 

emergency services tasks, published in the Official Gazette Part I, no. 885/28.09.2004. 
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thinks of some gaps in the activities carried out by the authorities on crime scene (see 
Colectiv on 30.10.2015), or negligence and failure to comply with norms regarding safety 
of the intervention team (see the fire in the shoe factory in Jilava on 06.06.2016), one may 
conclude that a better collaboration between personnel specialized in emergency 
interventions, criminal investigation bodies and Territorial Labor Department inspectors is 
required, towards elaboration of common investigation procedures to be used in case of 
such incidents, as well as a tougher legislation regarding work safety and security which 
should set forth more drastic sanctions for actions indicated above.  
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GLOBAL DIMENSION OF LAW PRINCIPLES  

IN ENVIRONMENT 
 

Angelica COBZARU∗∗∗∗ 
 
 
Abstract. The principles of law are the leading ideas of the content of all legal norms. They 

have the strength and significance of the above rules, which may be made general in the texts of 

normative acts, usually in the Constitution, or unless expressly formulated, are deducted based on 

social values promoted. The principles of environmental law can be grouped into two categories: 

fundamentals and general principles (subsidiary first category). The fundamental principles of 

environmental law have great merit to be found in all three legal systems: national, European and 

international, with the same theoretical content and differing only at the level of their implementation 

thereby acquiring a global dimension and transdisciplinary. 

Keywords: principles of law, environmental law, globality 

 

 

Preamble 
 
Given that humanity faces a challenge of major proportions - globalization - as a 

process of creation of globality, that the state in which the whole world can talk about 
globalization subsystems of the whole such as the economy, technology, culture and 
environment. 

The transboundary nature and "chain" of pollution and other adverse environmental 
impact, leading up to and recognition of environmental problems of global called 
metaphorically "wounds of the Earth"1, such as acid rain, climate change, effect emissions, 
lowering the ozone layer depletion of biodiversity, desertification, irrational, pollution, soil 
degradation, etc. 

In the three legal systems: national, community, international, have won joint steps to 
resolve the crisis environment starting from the premise that all peoples of the world have 
contributed and contribute to a lesser extent or sea, the emergence and assertion of global 
environmental problems. 

Leaving behind the border demarcation made between countries, environmental 
problems (such as air, water, soil, waste), defies any rule of geo-political division, shorting 
the world. What force could "stop" pollution spreading from one country to another?... 
None! The only effective environmental policies and strategies are shared based on 
international cooperation, interstate reciprocity and exchange information to prevent even if 
not stopping the propagation and spreading harmful effects of pollution of any kind. 

The effort countries of the world to have a comprehensive environment policy is the 
primary argument integrated approach to general principles, fundamental environmental 
strategy which is based on universal domain analyzed. It's about dedication and guarantee 
of fundamental principles on the protection, preservation and enhancement of the 
environment, existing national, european and international level, we will present the 
integrated approach in this paper. 

                                                 
∗ Lecturer, Ecological University of Bucharest, Romania. 
1 Duţu M., Ecology: natural psilosophy of life, Bucharest, Ed. Economică, 1999, p. 15. 
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1. The concept of "principle" at doctrine 
 
"The principles of law are the leading ideas of the content of all legal norms. They 

have both a constructive role and a role capitalizing one system of law in that they comprise 
the objective requirements of society, with specific manifestations requirements in 
establishing law and the process of achieving it. "2 

The concept of principle in science, be it economic, legal or technical a widely 
accepted statement, used as basis of judgments in this area. The principle is an elementary 
rule of conduct landmark research in a field of research. 

Although the principle is the concept of diverse forms of expression and realization, 
the doctrine is considered as an element of stability around which other building science 
concepts and categories concerned. In the legal sciences, especially in Roman law, these 
principles were enshrined in the most general rules of conduct, equal for all subjects of law, 
termed the maximum and Latin phrases. 

The principles of environmental law in their unity systemic express recognition of 
environmental emergencies, the need to ensure ecological balance and sustainable 
development both now and for future generations. 

Initially principles were formulated either legal doctrine, either in the International 
Conventions, which led to the finding of certainty that national legislations almost all 
environmental principles were taken (embedded). 

The constructive role of law principles outlined in the specific relationship creating the 
right moment. This moment is marked by the influence of both tradition and innovation. 

From this perspective, the general principles of a system is "all propositions directories 
to which they are subordinate to both the structure and development of the system." 

Principles of those ideas are general guiding postulates or guiding precepts guiding the 
development and implementation of legal norms in a branch of law or the entire legal 
system. They have the strength and significance of the above rules, which may be made 
general in the texts of normative acts, usually in the Constitution, or unless expressly 
formulated, are deducted based on social values promoted.3 

The word comes from the Latin principle “principium” which has the meaning of 
“beginning”, “Fatherland” and “fundamental”. So a principle is a start in ideal plan or a source 
of action. In philosophy, the concept of “principle” has two meanings: one metaphysics - the 
origins of which came first and things have developed and one epistemological and ethical - that 
the fundamental assumptions of thought, knowledge and action. 

 
 
2. Characteristics of the concept of "principle" in environmental law 
 
The global nature of environmental problems has led to the rapid growth of the role of 

regulations in environmental law at the national and especially at EU and international 
level. Incidentally, the first legal environmental regulations have emerged internationally 
and were then taken at national level. 

                                                 
2 Nicolae Popa General Theory of Law,, Bucureşti, Editura C.H. Beck, 2005, p. 112. 
3 H. Buche, La nature des principes generaux du droit, Revue de Droit International et de Droit Comparé, nr. 2, 1962, 

p. 56. 
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It is remarkable quantum leap achieved in terms of environmental issues. If two 
decades ago is considered absurd thesis the existence of environmental law as a discipline 
of its own, it is recognized today as a branch affirmation of law and a novel research area 
with broad prospects for development. 

The principles of environmental law are the essential rules, the maximum 
applicability, the underlying areas of law. 

Depending on the scale and influence the content assembly environmental legal 
regulations, principles of this branch of law can be grouped into two categories: 
fundamentals and general principles (subsidiary first category).4 

The criterion of this classification was done is on the scale and influence the content of 
the principles of environmental legal regulations assembly. 

The fundamental principles enshrined are found at all levels of environmental law, 
national, regional (EU), international and view its entire content constituting the backbone 
that gives unity, coherence, stability and uniqueness. 

Category includes the principles of fundamental principles: prevention, precaution, 
environmental protection, environmental conservation, improving the environment, the 
"polluter pays" principles of environmental liability and human participation (everyone's 
right to a healthy environment).5 

The general principles enshrined in the environmental law and traditional materials 
dominate its domestic law, Community law and international law, and express their 
specific. The general principles are: 

– The general principles of Community law are: the principle of priority be rectified at 
source of environmental damage; the principle of integrating environmental considerations 
into all Community policies; the principle of subsidiarity; 

– The general principles of international law (specific): cooperation principle requires 
states to resolve peacefully their differences in principle of shared responsibility but 
differentiated states, the responsibility of States for environmental damage, ecological duty 
assistance, etc. 

 
 
3. Global Perspective universal and fundamental principles of environmental law 
 
According to the doctrine, it is considered as fundamental principles of environmental 

law a set of six general ideas, which crosses the entire contents of environmental law, both 
nationally and at EU and international level. It's about:6 

a. principle of preventing environmental degradation - is one of the fundamental 
principles whose content expresses the idea that the most appropriate and most effective 
strategy is to prevent environmental pollution and environmental harm of any kind, instead 
of repairing their effects. 

b. precautionary principle - is the continuation and completion of environmental 
damage prevention principle, the contents of which refers to precautions taken, even if no 
damage is not looming in the near future so as to eliminate the risks of environmental 
degradation. 

                                                 
4 Mircea Duţu, Environmental law: undergraduate course, Bucureşti, Editura Economică, 2003, p. 206. 
5 Mircea Duţu, Environmental law, Editura C.H. Beck, Bucureşti, 2007, p. 117. 
6 Mircea Duţu, Op. cit., p. 206-215. 
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c. principle of environmental conservation aims at maintaining a sustainable level of 
ecological resources, through an adequate management of renewable and non-renewable 
resources to good use. 

d. principle of environmental protection include the meanings of several fundamental 
principles: prevention, precaution and conservation, and something more, namely the 
avoidance of harmful actions for environmental quality and positive measures to deter and 
prevent its deterioration. 

e. principle that environmental improvement is a fundamental principle of 
environmental law that includes in its content the idea that improving quality is to improve 
the condition and environment of its component factors, socio-human actions. 

f. the 'polluter pays' is inspired by economic theory that external social costs 
accompanying production must be internalized, to be taken into account by all economic 
agents in their production costs. 

Principles are of special importance in the field of environmental law because: 
– norms of environmental law are generally in very diverse sources, being those 

principles which ensure internal cohesion of the branch of law; 
– environmental law as a new branch, dynamic and evolutionary, have to quickly 

respond to the problems of degradation, and for this, when they have not yet taken legal 
norms in a particular matter, the principles; 

– environmental law principles have an important role in the interpretation of 
technical rules, which sometimes raises difficulties for practitioners of justice; 

– environmental law principles are for complex legal, economic and decision-
making, character perfectly suited to the complex nature of the branch of law; 

– specific principles of environmental law, representing arguments for autonomy 
areas of law. 

The fundamental principles of environmental law have great merit to be found in all 
three legal systems: national, European and international theoretically with the same 
content and differing only at the level of their implementation. 

They are truly a binder for the entire field of environmental law, since, by virtue of their 
guiding ideas and the guiding of the field managed to create an ecological universal language. 

The issue of environmental law has become a real source of research which gave the 
opportunity to those who wanted, to penetrate, to understand better and to discover 
strengths, but also potential risks. 

Environmental problems solving approach are full and running, only now is the time 
for concrete actions for the purposes of repairing and improving environmental components 
captured by the environmental crisis. There is a trend, not a fashion, it is a reality. 

The Lisbon Treaty, which entered into force on 1 December 2009, is a clear example 
of dynamism and increasing concerns related to the environment. Treaty amends some of 
the provisions of the Treaties which established the European Union, precisely because of 
environmental issues and their valences involve new approaches to new times. 

 
 
Conclusions 
 
The ecological crisis that was triggered virulent due to continual use, sometimes 

uncontrolled natural resources, numerous and increasingly serious consequences of 
environmental pollution and degradation, imposed transition to acceptance of common 
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measures for environmental protection and conservation action. From the early stage of 
interstate cooperation, the field has evolved to the higher form of collaboration - 
globalization. More than ever solving environmental problems requires solutions universal, 
global. In the spotlight is the future of man, the human species. Even if man has contributed 
most - directly or indirectly - to create the current situation of environment, he was the one 
who must find viable solutions to prevent and even stop the deepening degradation of 
nature. Through joint efforts with the vocation of globalization, owners of the right to a 
healthy environment - that present and future generations – have a responsibility to protect 
and preserve the gifts that nature makes them free – resources. A more balanced human 
action, perhaps even more restrictive in nature a exploitation will lead to achieving the goal 
of having a cleaner environment, greener, healthier and sustainable. In this context, the 
fundamental principles of environmental law have managed to create a common language 
understandable to all countries globally. It is obvious that the new world order will have to 
be in line with contemporary trends, that times will be ecological or it will not be at all! 
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CONSIDERATIONS REGARDING  

THE LIABILITY OF MANAGEMENT BODIES  
IN THE INSOLVENCY PROCEEDINGS 

 
Dragoş-Mihail DAGHIE∗∗∗∗ 

 
 
Abstract. Law No. 85/2014 summarizes the regulations applicable to enterprises facing a difficult 

situation. In addition, the legislative act largely maintains the previous legislative solutions, and introduces 

some necessary changes related to certain insolvency elements. Regarding the liability of management 

bodies, the new legislative act, starting from the prerequisites that have already been set forth by Law No. 

85/2006 and Law No. 64/1995, also introduces new elements, finishing certain aspects concerning this type 

of liabilities, which needed to be updated. By its legal provisions, the new legislative act proposes 

modifications of the previous conditions required to trigger the liability of management bodies, which, 

nevertheless, could have been improved even more, considering their current form. 

Keywords: insolvency, management bodies, liability, fraudulent acts. 

 
 
1. Introductory considerations 
 
Law No. 85/2014 summarizes the regulations applicable to enterprises facing a difficult 

situation. In addition, the legislative act largely maintains the previous legislative solutions, and 
introduces some necessary changes related to certain insolvency elements. Regarding the liability 
of management bodies, the new legislative act, starting from the prerequisites, which have already 
been set forth by Law No. 85/2006 and Law No. 64/1995, also introduces new elements, finishing 
certain aspects concerning this type of liabilities, which needed to be updated. 

By its legal provisions, the new legislative act proposes modifications of the previous 
conditions required to trigger the liability of management bodies, which, nevertheless, could 
have been improved even more, considering their current form. The insolvency proceedings 
have always meant, irrespective of their name, not only giving the debtor the possibility to 
redress its activity, but also a method for holding liable the person or persons who is/are guilty, 
under any form, for the occurrence, for causing or for any form of inducing this situation. 

The company’s management bodies are liable for the actions taken by the company 
through its participation in the commercial circuit. 

 
 
2. Liability of management bodies 
 
As already stated1, pursuant to section 73 of Law No. 31/1990, the director shall not be 

liable before third parties, the Companies Law limiting the actions taken by company’s 

                                                 
∗ Assistant Professor, PhD, at the Faculty of Legal, Social and Political Sciences in the “Dunărea de Jos” University of 

Galaţi, Romania, dragos.daghie@ugal.ro. 
1 St.D. Cărpenaru, Tratat de drept comercial român, Ed. Universul Juridic, Bucharest, 2009, p. 268 (cited hereinafter as Tratat 

2009); St.D. Cărpenaru, S. David, C. Predoiu, Gh. Piperea, St.D. Cărpenaru, S. David, C. Predoiu, Gh. Piperea, Legea 
societăţilor comerciale. Comentariu pe articole, 4th ed., Ed. C.H. Beck, Bucharest, 2009, p. 596 (cited hereinafter as LSC4); 
Gh. Piperea, Drept comercial, vol. I, Ed. C.H. Beck, Bucharest, 2008, p. 237 (cited hereinafter as Cursul); Gh. Piperea, 
Societăţi comerciale, piaţă de capital. Acquis comunitar, Ed. All Beck, Bucharest, 2005, p. 163 (cited hereinafter as Societăţi). 
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creditors against the directors to the situation when the insolvency proceedings are 
commenced. In case of any prejudice caused by the company to third parties, through its 
directors, the persons who suffer the prejudice may take action against the company, for 
compensations. 

Law No. 31/1990, under section 73, provides for only one situation when the 
company’s creditors may take direct action against the directors, namely when the 
insolvency proceedings are initiated. Thus, there is only one method available for the 
creditors, to take action directly against the directors, in other situations than within the 
insolvency, the only action available to them being against the company. 

Pursuant to section 731 of Law No. 31/1990, the scope of the management bodies is 
enlarged, including the directors, managers, members of the supervisory council and of the 
management board, censors or financial auditors. 

The possibility to trigger the liability of management bodies is currently regulated by 
section 169 of Law No. 85/2014, according to which, at the request of the receiver or 
liquidator, the syndic judge may order that part or all of the liabilities of the legal entity 
debtor, which is subject to the insolvency proceedings, without exceeding the prejudice 
caused by the act, be borne by the members of the management and/or supervisory bodies 
of the company, and by any other persons who triggered the debtor’s insolvency, by one of 
the following acts: a) use of the legal entity’s assets or credits in own interest or in another 
person’s interest; b) production activities, trade or services supply carried out in personal 
interest, under the coverage of the legal entity; c) ordering, in personal interest, the 
continuation of an activity which obviously led the legal entity to the suspension of 
payments; d) keeping fictitious accounting records, hiding of certain accounting documents, 
or failure to keep the accounting records according to the law. In case of failure to provide 
the accounting documents to the receiver or liquidator, both the fault, and the causality 
relationship between the act and the prejudice shall be presumed. Presumption is relative; e) 
embezzlement or hiding part of the legal entity’s assets or fictitious increase of its 
liabilities; f) use of subversive means to procure funds for the legal entity, for the purpose 
of deferring the suspension of payments; g) during the month preceding the suspension of 
payments, preferential payments have been made or ordered to be made to one creditor, to 
the detriment of the other creditors; h) any wilful act which triggered the debtor’s 
insolvency, established pursuant to the provisions of this title. 

If the receiver or, as the case may be, the liquidator failed to point to the persons who 
are guilty for the debtor’s insolvency and/or decided not to initiate the action provided 
under section 169(1) of Law No. 85/2014, such action may be initiated by the president of 
the creditors’ committee, based on the creditors’ assembly decision or, in the absence of the 
creditors’ committee, by a creditor appointed by the creditors’ assembly. In addition, this 
action may be initiated, under the same terms and conditions, by the creditor holding more 
than 50% of the value of the debts entered on the list of debts. 

The syndic judge may be vested with the settlement of the action for liability of the 
members of the management bodies by the receiver, the liquidator, the president of the 
creditors’ committee based on the creditors’ assembly decision or, in the absence of the 
creditors’ committee, by a creditor appointed by the creditors’ assembly. 

According to the previous legal provisions of the insolvency law, before the 
amendment of Law No. 85/2006 by Law No. 169/2010, the creditors, in order to hold liable 
the director causing their prejudice, needed the syndic judge’s prior approval. The law on 
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the insolvency proceedings conditioned the syndic judge’s approval on the satisfaction of 
certain conditions:  

– the receiver or the liquidator failed to point, in their report on the causes for 
insolvency, to the persons who are guilty for the insolvency of the legal entity debtor’s 
assets; 

– the receiver or the liquidator failed to lodge the action provided under paragraph (1), 
and the liability of the persons mentioned under paragraph (1) is subject to a limitation 
period. 

In the case of the first condition, the report mentioned was that provided under section 
59(1) of Law No. 85/2006, a report which is required to be prepared, under the simplified 
proceedings, within the term set out by the syndic judge, which may not exceed 60 days 
from the appointment of the insolvency practitioner, analysing the reasons and 
circumstances leading to the debtor’s insolvency, stating the persons to whom the 
insolvency may be ascribable. 

Further to the amendments introduced by Law No. 169/2010, syndic judge’s 
authorization was no longer required, as it prevented free access to justice.  

According to the doctrine2, the legal nature of the directors’ liability when the 
insolvency proceedings are initiated is considered, as a rule, to be of a civil tort nature or, 
more rarely, of a civil contractual nature. According to one opinion3, the liability 
established by section 138 of Law No. 85/2006, currently section 169 of Law No. 85/2014, 
has a civil tort nature, because its triggering is conditional upon the satisfaction of the 
conditions provided by section 1357 et seq. of the Civil Code. 

Certain conditions are required to be satisfied, in order for the management bodies’ 
liability to be triggered. First of all, an illegal act has to be committed. 

Illegal acts, which may be sanctioned by liability under the insolvency law, are listed 
under section 169(1)(a)-(h): 

a) use of the legal entity’s assets or credits in own interest or in another person’s 
interest;  

b) production activities, trade or services supply carried out in personal interest, under 
the coverage of the legal entity;  

c) ordering, in personal interest, the continuation of an activity which obviously led 
the legal entity to the suspension of payments;  

d) keeping fictitious accounting records, hiding of certain accounting documents, or 
failure to keep the accounting records according to the law. In case of failure to provide the 
accounting documents to the receiver or liquidator, both the fault, and the causality 
relationship between the act and the prejudice shall be presumed. The presumption is relative;  

e) embezzlement or hiding part of the legal entity’s assets or fictitious increase of its 
liabilities;  

f) use of subversive means to procure funds for the legal entity, for the purpose of 
deferring the suspension of payments;  

                                                 
2 St.D. Cărpenaru, V. Nemeş. M. Hotcă, Legea nr. 85/2006 privind procedura insolvenţei. Comentarii pe articole, 2nd 

ed., Ed. Hamangiu, Bucharest, 2008, p. 424. 
3 Gh. Piperea, Insolvenţa: legea, regulile, realitatea, Ed. Wolters Kluwer, Bucharest, 2008, p. 737 (cited hereinafter as 

Insolvenţa). Also see I. Turcu, Tratat de insolvenţă, Ed. C.H. Beck, Bucharest, 2006, p. 523 (cited hereinafter as 
Insolvenţa); I. Adam, N. Savu, Legea procedurii insolvenţei. Comentarii şi explicaţii, Ed. C.H. Beck, Bucharest, 2006, 
p. 773 et seq. (cited hereinafter as Insolvenţa); A. Avram, Procedura insolvenţei. Răspunderea membrilor organelor 
de conducere, Ed. Hamangiu, Bucharest, 2007, p. 29 et.seq.  
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g) during the month preceding the suspension of payments, preferential payments 
have been made or ordered to be made to one creditor, to the detriment of the other 
creditors;  

h) any wilful act which triggered the debtor’s insolvency, established pursuant to the 
provisions of this title. 

Another condition for triggering the liability of management bodies is the prejudice. 
The insolvency law provisions refer to the possibility that part or even all of the company’s 
liabilities may be borne by the company’s management and/or supervisory bodies, and by 
any other persons who triggered the debtor’s insolvency, by their actions. 

There has to be a causal relationship between the illegal act and the prejudice caused, 
pursuant to the civil liability rules, i.e. the resulting prejudice has to be the result of the 
illegal act committed by the company’s management and/or supervisory bodies, or by any 
other persons who triggered the debtor’s insolvency. 

The guilt requirement, although the law does not expressly provide it, results from the 
wording of section 169(2) of Law No. 85/2006, which uses the phrase persons guilty for the 
insolvency. 

Furthermore, please note that the liability of the company’s management bodies is not 
unlimited, rather, it is subject to the common law rules, therefore the liabilities required to 
be covered must not exceed the prejudice caused by the illegal act. 

Thus, the causality relationship determines the value of the liabilities to be covered, 
which is the measure for the extent of the prejudice. 

The new regulation takes over the amended legal provisions of the previous law, 
which covered the legislative void where the initiation of the action for liability was 
conditional upon the syndic judge’s approval, which, in its turn, was conditional upon the 
satisfaction of certain conditions. 

Currently, if the receiver or, as the case may be, the liquidator failed to point to the 
persons who are guilty for the debtor’s insolvency and/or decided not to initiate the action 
provided under section 169(1) of Law No. 85/2014, such action may be initiated by the 
president of the creditors’ committee, based on the creditors’ assembly decision or, in the 
absence of the creditors’ committee, by a creditor appointed by the creditors’ assembly. 
Moreover, this action may be initiated, under the same terms and conditions, by the creditor 
holding more than 50% of the value of the debts entered on the list of debts. 

The previous regulation emphasized the rather unclear wording of section 138 of Law 
No. 85/2006, which referred exclusively to the situation when the report prepared pursuant 
to the provisions of section 59(1) pointed to the persons to whom the debtor’s insolvency 
was ascribable, at the request of the receiver or liquidator, the syndic judge may order that 
part of the liabilities of the legal entity debtor who is subject to the insolvency proceedings 
be borne by the members of the company’s management and/or supervisory bodies, and by 
any other person who triggered the debtor’s insolvency, by one of the following acts:  

a) use of the legal entity’s assets or credits in own interest or in another person’s 
interest; 

b) trade carried out in personal interest, under the coverage of the legal entity; 
c) ordering, in personal interest, the continuation of an activity which obviously led the 

legal entity to the suspension of payments; 
d) keeping fictitious accounting records, hiding of certain accounting documents, or 

failure to keep the accounting records according to the law; 
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e) embezzlement or hiding part of the legal entity’s assets or fictitious increase of its 
liabilities; 

f) use of subversive means to procure funds for the legal entity, for the purpose of 
deferring the suspension of payments; 

g) during the month preceding the suspension of payments, preferential payments have 
been made or ordered to be made to one creditor, to the detriment of the other creditors. 

One may notice that, pursuant to the former regulation, this type of liability could only 
be triggered if the second report of the insolvency practitioner established that the 
insolvency would have been ascribable to the members of the management bodies, only at 
the request of the receiver or liquidator and, if the syndic judge approved such request, they 
could order that only part of the debtor’s liabilities be borne by the guilty persons, provided 
that such liabilities were the consequence of any of the acts listed under letters a) - g) of 
section 138 of Law No. 85/2006. 

Currently, the law expressly provides that all of the liabilities may be ordered to be 
borne, provided that there is a causality relationship between the acts and the entire prejudice. 

Also pursuant to the former regulation, as an exception, the creditors’ committee or the 
creditor holding more than half of the value of all liabilities could request the syndic judge 
to be authorized to initiate the action provided under paragraph (1), if the receiver or the 
liquidator failed to point, in its report on the causes for insolvency, to the persons who were 
guilty for the insolvency of the legal entity debtor’s assets; if the receiver or liquidator 
failed to lodge the action set out under paragraph (1), the liability of the persons mentioned 
under paragraph (1) is subject to a limitation period4. 

Nevertheless, this exception was also very limited in terms of its applicability. Thus, 
only the creditors’ committee or the creditor holding more than half of the value of all the 
liabilities could request the syndic judge’s authorization to initiate the action for liability, 
and only if the receiver or liquidator failed to point, in their second report, to the persons 
who were guilty for the insolvency, or if the receiver or liquidator failed to lodge the action, 
which was subject to a limitation period.  

Pursuant to these legal provisions, in the absence of a creditors’ committee or if none 
of the creditors held more than half of the value of the liabilities, the guilty persons are 
exempt of liability, by legislative omission. Moreover, if the receiver or the liquidator 
established, in their second report, the absence of any persons guilty for the insolvency, 
neither the creditors, nor even the syndic judge, could reverse this presumption, strictly 
from the perspective of the examined legal provisions. Again, this equalled an amnesty for 
these guilty persons. Neither the limitation of the acts that could trigger the liability 
contributed to increased liability of the economic agents, but rather encouraged a fraudulent 
behaviour, with the complicity of the law. 

Unfortunately, the current regulation maintains the condition regarding the exclusive 
initiation of the action by the creditor holding more than 50% of the value of the liabilities 
entered on the list of debts. One solution open to the idea of recovering any possible 
prejudice would have been to acknowledge the legitimate locus standi for any creditor 
whose receivables are entered on the list of debts 

 
 

                                                 
4 Paragraph (3) of section 138 was amended by point 15 of section I of Law No. 277 of July 7, 2009, published in the 

Official Gazette No. 486 of July 14, 2009, supplementing section I of Emergency Government Ordinance No. 173 of 
November 19, 2008, published in the Official Gazette No. 792 of November 26, 2008, with point 201. 
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3. Conclusions 
 
In the spirit of fair, dignified trade and within the limits of fair competition, more rigor 

is required when regulating certain sensitive legal provisions, with a high impact on the 
commercial circuit, and on the State. 

We may infer, without drawing any final and irrevocable conclusions, that the current 
economic situation, affecting mainly the economic agents, presents a risk which is higher 
than usual, regarding suspect operations, questionable activities of the management bodies, 
carried out by these for various hidden or culpable purposes, aimed at causing prejudice for 
the company’s creditors. 

This intensification of the potential for fraudulent situations leads to an increased 
attention required to be paid by the participants in the insolvency proceedings, and not only, 
without, however, generalizing and extending the presumption of fraud to other operations, 
as well, since this may potentially unbalance and compromise the civil circuit, in the 
presence of a constant pressure and fear that the act performed by an entity of law is subject 
to cancellation, at any moment. 
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LIABILITY INDICATORS FOR DAMAGE CAUSED  

BY THE RUIN OF BUILDINGS IN THE NEW CIVIL CODE 
 

Nora Andreea DAGHIE* 
 

 
Abstract. Although part of the overall liability for things, liability for damage caused by the 

ruin of buildings retains some particularities that make the specialia generalibus derogant rule 

applicable. Unlike the liability for damage caused by things and animals, which is incurred by the 

person who has them under legal custody, art. 1378 of the Civil Code states that liability for ruin of 

buildings shall be incurred only by the owner thereof. This form of liability is based on the idea of a 

legal obligation of guarantee, which is independent of any fault of the owner. The obligation of 

guarantee encumbers the building with a real lien arising from the law, thus being a legal propter 

rem obligation. For the owner of the building to be liable under the terms of art. 1378 of the Civil 

Code, the victim must prove the existence of the damage, the ruin of the building following the lack of 

maintenance or a building defect and the causality relation between the destruction of the building 

and the damage. If the victim is able to prove that the above mentioned conditions are met, while the 

owner of the building is not able to prove the occurrence of any of the exonerating causes provided by 

the law, the latter shall be liable for compensation, having the right to recourse, when necessary, 

against the guilty party, under the terms of liability for own action. 

Keywords: liability, building, ruin, owner, recourse 

 

 

Regulation 
 
According to art. 1378 of the Civil Code, the owner of a building or any type of 

construction is required to repair the damage caused by ruin thereof or by detachment of parts 
therefrom, if this is the consequence of the lack of maintenance or a construction defect. 

This article establishes a special civil liability, in relation to the provisions of art. 1376 
para. (1) of the Civil Code regulating the overall civil liability, as principle, for damages 
caused by things1. The text keeps the same classical terminology, as a sign of respect for 
the tradition of this special liability (ever since the Roman law, the Praetor compelled the 
owner of a building that was in a poor condition to guarantee the neighbour threatened by a 
possible collapse of his building with a guarantee called cautio damni infecti meant to 

                                                 
* Associate Professor, PhD, at the Faculty of Legal, Social and Political Sciences in the “Dunărea de Jos” University of 

Galaţi, Romania, nora.daghie@ugal.ro. 
1 In the French law, the Catala Project incorporates liability for the ruin of buildings into the liability for things. The 

Romanian doctrine, as well, has expressed the opinion that it is useless to maintain special provisions, considering 
that this assumption is, in fact, a liability for things. “We consider that regulation of a distinct liability for the ruin of the 
building is an unfair solution if we consider that it is not an assumption that is really autonomous in relation to the 
liability for things, since damage is caused in both situations by inanimate things” - Boilă Lacrima Rodica, Comment 
on art. 1378 of the Civil Code, in Baias Flavius-Antoniu, Chelaru Eugen, Constantinovici Rodica, Macovei Ioan 
(coordinators), The New Civil Code. Comment on articles, C.H. Beck Publishing House, Bucharest, 2014, pp. 1540-
1541. “(...) overlapping liability for the ruin of buildings over liability for things is not beneficial for a better 
systematization of the matter, on the contrary, it complicates it unnecessarily” - Neculaescu Sache, Sources of 
Obligations in the Civil Code art. 1164-1395 (Izvoarele obligaţiilor în Codul civil art. 1164-1395), C.H. Beck 
Publishing House, Bucharest, 2013, pp. 717. By opposition, see Veress Emöd, Civil Law. General Theory of 
Obligations (Teoria generală a obligaţiilor), C.H. Beck Publishing House, Bucharest, 2015, pp. 118: “A separate 
regulation was necessary due to the fact that, in case of buildings, the law imposes an additional condition as 
compared to the conditions of overall liability for things: the natural fact that causes the damage must be the result of 
the lack of maintenance or a construction defect”. 
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insure any damage caused by its ruin; in case of refusal, the neighbour in danger could be 
justified by the procedure missio in possessionem to make the repairs himself on account of 
the owner2). 

 

 

Scope 
 

Building
3 means any man-made construction4 achieved by a solid assembly of 

materials, which by its incorporation in or on the ground or to another construction, durably 
becomes real property by its nature5. Movable assets that have become immovable by 
destination are not accepted in this category. In case of demolition of assets incorporated in 
a construction, permanently, becoming a part thereof, such as a decorative board inserted in 
the exterior wall of a building, an escalator, gravestones of a funeral tomb, the provisions of 
art. 1378 of the Civil Code shall apply.6.  

It does not matter whether the construction is or not above the ground (dwelling house, 
underground channel, dam, bridge over a running water, pier, basement, ground or 
underground pipes etc.) and if it is intended as a dwelling or otherwise. Therefore, man-
made incorporation or direct or indirect fixing to or into the ground is the essence of 
building. Improvised or demountable works are not considered buildings, and neither are 
works that did not involve any human activity, such as cliffs, plantations or trees falling, 
rocks falling or a landslide7.  

The deterioration of a building means either the total collapse of the building, or a 
disintegration of the material it was built from8, which causes, by falling, a damage to a 
third party (for instance, the collapse of a building balcony or wall over the cars in the 
parking space or the falling off of plaster from the building façade and injuring of a passer-
by). However, this notion does not include the voluntary demolition of the building, the 
defective operation of an equipment (for instance, the falling of an elevator), the absence of 
a protective device (for instance, the absence of handrail on stairs), but only the involuntary 
destruction or disintegration of the building9. The possibility of demolishing a building and 
damaging other people entitles them to claim from the owner only to take preventive 
measures to eliminate the risk of future occurrence of damage10. 

                                                 
2 Neculaescu Sache, op. cit., p. 724. 
3 Etymologically, the word building comes from the Latin aedificium, meaning construction or building. See Guţu 

Gheorghe, Latin-Romanian Dictionary, Scientific Publishing House, Bucharest, 1973, p. 81. 
4 The phrase “of a construction of any type” in the text of art. 1378 of the Civil Code, next to the word “building”, is 

superfluous, having the same meaning. In this respect, see Pop Liviu, Liability for Damage Caused by the 
Destruction of Buildings (“Răspunderea pentru prejudiciile cauzate de ruina edificiului”), in Pop Liviu, Popa Ionuţ-
Florin, Vidu Stelian Ioan, Civil Law Course. Obligations (Obligaţii), Universul Juridic Publishing House, Bucharest, 
2015, p. 387. 

5 Ibidem. 
6 Boilă Lacrima Rodica, loc. cit., p. 1538. 
7 Ibidem. 
8 The case law has seen a large variety of options as regards the detachment of parts of building. For instance, it was 

considered that the breaking of a pipeline or the poor condition of stairs is not a fall of material, but it was admitted 
that a simple detachment, followed by the collapse of that part is sufficient to apply the text, subject to compliance 
with the requirement that it was not caused intentionally. In this regard, see Turcu Ion, The New Civil Code. Law no. 
278/2009. Book V. About Obligations. Art. 1164-1649. Comments and Explanations, C.H. Beck Publishing House, 
Bucharest, 2011, pp. 498. 

9 Boroi Gabriel, Stănciulescu Liviu, Civil Law Institutions in the New Civil Code (Instituţii de drept civil în reglementarea 
noului Cod civil), Hamangiu Publishing House, Bucharest, 2012, p. 275.  

10 Boilă Lacrima Rodica, loc. cit., p. 1538. 
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The building should be erected and maintained in such way as to remove the danger of 
its destruction or collapse. In this respect, the owner, by virtue of its status, is required to 
guarantee the other members of society against any damage that could be caused by the ruin 
of its building11. 

We note that, unlike the liability for damage caused by things and animals, which is 
incurred by the person who has them under legal custody, art. 1378 of the Civil Code states 
that liability for ruin of buildings shall be incurred only by the owner thereof, excluding any 
extension to other categories of persons who, by virtue of certain activities, use or supervise 
the building (tenant, beneficial owner, administrator). Damage caused by the ruin of the 
building shall be incurred by the owner, no matter in whose hands the building is as a result 
of a real right or a right of claim. It is also irrelevant that the property was usurped and 
liability shall also be incurred by the owner in case even when he was dispossessed by 
violence12. 

In this respect, the operation to appoint the debtor of the obligation to repair the 
damage is simplified, as the owner is the one who is liable for such damage, without being 
necessary to identify the person who carries out legal custody of the thing involved in 
causing the damage. The building may be the property of a natural person, a legal person, a 
collectivity or the State. The fact that the building, as a result of its importance, is declared 
historical monument may not lead to exonerating the owner, namely the State, from liability 
in case of occurrence of damage by ruin thereof, for negligent maintenance13. 

“Construction defects”, for the purpose of art. 1378 of the Civil Code, means that 
defect or deficiency in terms of quality, resulting from construction which, existing at the 
time when the owner took over the building, has led to the ruin of the building14. We note 
that the law makes no distinction as to whether the defect is apparent or hidden, firmly 
stating that the owner shall be liable for the damage caused15. 

According to doctrine16, if the right of ownership to the building was divided, liability 
for the ruin of the building shall be incurred by the bare owner in case of usufruct, the 
owner of the dominant fund in case of easement and the superficiary, in case of superficies. 

If the destroyed building had previously been alienated by a contract subject to a 
termination condition, the question is which of the owners (in this situation, there are two 
owners: one under termination condition and one under condition precedent) will be liable 
under the provisions of art. 1378 of the Civil Code. It is considered that liability will be 
incurred as follows: the owner under condition precedent shall become liable upon 
fulfilment of the condition, but since the effects of the condition fulfilment go retroactively 
to the contract conclusion date, it results that his liability arises at that time as well, together 
with acquiring the ownership; the owner under termination condition is the current owner 
and shall be liable up to the condition fulfilment date since, subject to the condition 
fulfilment, he is the owner at the building ruin date17.  

                                                 
11 Ibidem, p. 1537. 
12 Dogaru Ion, Drăghici Pompil, Civil Law. General Theory of Obligations (Teoria generală a obligaţiilor), C.H. Beck 

Publishing House, Bucharest, 2014, pp. 452. 
13 Boilă Lacrima Rodica, loc. cit., p. 1539. 
14 Dogaru Ion, Drăghici Pompil, op. cit., p. 452. 
15 Ioan Mara, Dumitrescu Aida-Diana, Iorga Ion, Civil Law. General Theory of Obligations (Teoria generală a 

obligaţiilor), C.H. Beck Publishing House, Bucharest, 2011, p. 243. 
16 Boilă Lacrima Rodica, loc. cit., p. 1540. 
17 Dogaru Ion, Drăghici Pompil, op. cit., p. 452. 
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For the case in which the destroyed building is under joint ownership by shares or 
common ownership, the specialised literature chose between two options: joint liability of 
co-owners or liability proportional to the share of each owner in the destroyed building.  

Thus, according to the first opinion expressed in the doctrine18, the liability of co-
owners is joint, without any arguments from the authors.  

The second opinion, supported by Mihail Eliescu19, promotes the thesis of conjunctive 
and several liability of the co-owners of the building which, by its ruin, caused damage to 
third persons, showing that such liability is an objective liability, without fault and, 
consequently, may not be included in the scope of the provisions of art. 1002 of the Civil 
Code 1864 (art. 1378 of the Civil Code), which relies on the idea of presumed error. 
Therefore, the liability of co-owners is several because it relies exclusively on the idea of 
objective guarantee, being very natural that each co-owner guarantees to those around the 
repair of damages caused by the ruin of the building only proportionally to his share in the 
right of ownership to the building.  

Also, under the provisions of the Family Code, in supporting this thesis, an argument 
was brought that, in case of liability for ruin of a building under joint ownership of spouses, 
the damaged persons should pursue, according to art. 34 of the Family Code, firstly the 
joint assets of the spouses and only afterwards their own goods. If it were joint liability, any 
co-debtor spouse could be pursued for the total damage on any assets, without any order of 
preference, whether they are common or own goods20. 

Recently, the thesis of joint liability of co-owners of the destroyed building has been 
supported with arguments21. In the opinion of these authors, solidarity arises from the 
uniqueness of the object, which requires each debtor to pay the entire debt to the victim, 
subject to the declaratory effect of a subsequent division, by an action to recourse22. The 
fact that the right of ownership is not located in a particular part of the building materiality 
leads to the thesis of legal guarantee for the entire building, especially since the principles 
governing joint ownership do not oppose to the subsequent discharge of mutual debts 
between the owner23. 

We share the minority opinion24, according to which solidarity between co-debtors is 
not presumed. It only exists when it is expressly stipulated by the parties or provided by the 
law (art. 1445 of the Civil Code). However, as regards liability incurred by several persons, 
the indemnification obligation is joint only when they are liable “for a harmful act” (art. 
1382 of the Civil Code). Therefore, the liability of co-owners for damages caused by the 
ruin of the building shall be severable, given the nature of objective liability based on the 
idea of guarantee, as we will show below. 

 

                                                 
18 Anghel Ion, Deak Francisc, Popa Marin, Civil Liability, Scientific Publishing House, Bucharest, 1970, p. 239. 
19 Eliescu Mihail, Tort Liability, Academiei Publishing House, Bucharest, 1972, p. 411. 
20 Bodoaşcă Teodor, Nour Sorin Ovidiu, Puie Ioan, General Theory of Obligations (Teoria generală a obligaţiilor), 

Universul Juridic Publishing House, Bucharest, 2010, p. 256. 
21 Lulă Ion, “Observations on Tort Liability for the Ruin of Buildings” („Observaţii asupra răspunderii civil-delictuale 

pentru ruina edificiului”), in The Law, issue no. 3, Bucharest, 2000, p. 49; Dogaru Ion, Drăghici Pompil, op. cit., p. 
453; Mangu Florin Ion, Objective Tort Liability (Răspunderea civilă delictuală obiectivă), Universul Juridic Publishing 
House, Bucharest, 2015, p. 290; Pop Liviu, loc. cit., p. 388; Vasilescu Paul, Civil Law. Obligations (Obligaţii), 
Hamangiu Publishing House, Bucharest, 2012, p. 664. 

22 The plurality of owners generates their solidarity to the damaged party and the right of recourse of payers to the 
other co-owners. In this regard, see Turcu Ion, op. cit., p. 498; Urs Iosif Robi, Ispas Petruţa-Elena, Civil Law. Theory 
of obligations (Teoria obligaţiilor), Hamangiu Publishing House, Bucharest, 2015, p. 290.  

23 Lulă Ion, op. cit., p. 49. 
24 Ioan Mara, Dumitrescu Aida-Diana, Iorga Ion, op. cit., p. 244. 
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The basis of tort liability for the ruin of buildings 
 
As regards the basis of this form of liability, the traditional doctrine mentions an 

objective liability of the owner or a liability based on the idea of a legal obligation of 
guarantee, a veritable “lien of the built property”, so that the owner is not liable for others, 
but propter rem, for things, as he enjoys the benefits of the building25. The owner’s or 
another person’s guilt is not a condition of existence and incurring of such liability. 

Based on these indicators, the guarantee theory was reinforced with the idea of the 
owner’s liability for the ruin of his building as a property lien and this is due to the fact that 
the owner is the one who normally knows best the building and can get involved to prevent 
the occurrence of damage or insure against such occurrence26. 

In conclusion, at present, just like in the previous regulation, it is considered that the 
liability based on the provisions of art. 1378 of the Civil Code is objective, independently 
of any fault of the owner. 

 

 

Special conditions of liability for the ruin of buildings 
 
The liability of the building’s owner is extra-contractual, being incurred for damage 

caused to other persons whenever ruin is due to a construction defect or lack of 
maintenance of a building. But if there is a contractual legal relationship between the owner 
and the victim, under which obligations have been set regarding the use of the building, his 
liability shall be incurred contractually. 

To force the owner to incur liability under art. 1378 of the Civil Code, the following 
requirements must be met27:  

a) existence of the damage; 
b) ruin of the building or detachment of parts of the building as a consequence of the 

lack of maintenance (age may be assimilated to the lack of maintenance) or a construction 
defect; 

c) causality between the given damage and the ruin of the building or the detachment 
of parts of the building. 

As we have showed above, the victim will not be required to also prove that the lack 
of maintenance or the construction defect would be attributable to the owner. 

If it is established that the damage is the result of the ruin of the building, but without 
being possible to prove the existence of a lack of maintenance or a construction defect, the 
victim will not be able to request application of the provisions of art. 1378 of the Civil 
Code, but of the provisions of art. 1376 para. (1) of the Civil Code.28 

                                                 
25 Eliescu Mihail, op. cit., p. 417. 
26 Boilă Lacrima Rodica, loc. cit., p. 1540. 
27 Tort liability, according to which the owner of a building is responsible for the damage caused by the ruin of the 

building, when the ruin is the consequence of the lack of maintenance or a construction defect, is an objective 
liability; for liability, the existence of the owner’s fault is not necessary, but it is sufficient to prove the damage and the 
causality relation between the damage and the lack of maintenance or the construction defect. In this respect, see 
the High Court of Cassation and Justice, Civil and Intellectual Property Disputes Division, decision no. 
5636/27.06.2005, on www.legalis.ro.  

28 Dogaru Ion, Drăghici Pompil, op. cit., p. 452. 
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If the damage is caused to the very person who was using that building free of charge, 
the owner will be liable only if his intent or gross misconduct is proved, according to the 
provisions of art. 1354 of the Civil Code: “the victim may not obtain compensation for the 
damage caused by the person who offered him/her assistance disinterestedly or by the 
thing, animal or building he/she has used free of charge unless he/she proves that intent or 
gross misconduct of the one who, under the law, would have been held liable”29. 

 

 

Exoneration from Liability 
 
To be exonerated from liability, according to art. 1380 of the Civil Code, the owner 

must prove the existence of one of the following causes: a deed exclusively attributable to 
the victim itself (e.g. the victim entered a building in ruin despite the warnings regarding 
the risk of demolition of parts and its injury); a deed exclusively attributable to a third 
person for which the owner is not held liable30; force majeure (for example, force majeure 
exists when the owner cannot repair the building due to invasion of territory in case of 
armed conflict or in case of progressive deterioration of the building foundation by the 
action of seawater31). The doctrine considers that, in these situations, the building is only 
the passive instrument through which the intervention of the external cause is manifested 
and, consequently, the owner is not held liable32. 

If the action of the victim itself or of the third party had no force majeure features, it 
may not exonerate the owner from liability but, to the extent that it is committed with guilt 
and had a causal participation in the occurrence of the damage, it is just and fair that the 
owner’s liability be proportionally reduced to the amount of compensation due to 
indemnify the part of the damage that represents the direct and necessary consequence of 
the ruin of the building caused by the lack of maintenance or a construction defect33. 

However, the French legal literature shows that, if the damage is the consequence of 
the ruin caused by a force majeure event and aggravated by a construction defect or a 

                                                 
29 To examine the conditions that need to be fulfilled in order to be subject to the provision of art. 1354 of the Civil 

Code, see Mangu Florin Ion, “Applicability of art. 1354 of the Civil Code in the matter of liability for things, for animals 
and for the ruin of buildings” („Incidenţa art. 1354 Cod civil în materia răspunderii pentru lucruri, pentru animale şi 
pentru ruina edificiului”), in Revista de ştiinţe juridice, issue no. 2, Craiova, 2015, pp. 140-145.  

30 For tort liability, not only the existence of the damage and of the causal relationship between the ruin of the building 
and the damage must be proved, but also the fact that the ruin of the building was caused by the lack of 
maintenance or by a construction defect and that the burden of proof belongs to the plaintiff, but the latter submitted 
no evidence of the existence of the above mentioned civil liability elements. On the other hand, it has been 
established that the defendants proved that the ruin of the bridge occurred due to the exclusive fault of the car driver 
through the statement of the witness heard in the case, namely that the bridge was not designed for heavy traffic, 
and that there were two signs prohibiting the access of vehicles with a weight more than 5 tons, and higher tonnage 
vehicles were using a bypass route, through the riverbed. The court also noted that the utility vehicle had a kerb 
weight of 4,930 kg and, since the evidence submitted in the case shows that, at the time when the accident occurred, 
the utility vehicle was loaded with gravel, it is obvious that its weight exceeded the 5 tons limit by far, concluding that 
the bridge collapse occurred because of the car driver who drove on the bridge by ignoring the weight limit signs. In 
this respect, see the High Court of Cassation and Justice, Civil Disputes Division II, decision no. 188/25.01.2012, on 
www.legalis.ro. Also see the Cluj Court of Appeal, civil decision no. 1827/2000, in Case Law Bulletin (Buletinul 
Jurisprudenţei). Collection of Judicial Practice of the Cluj Court of Appeal in 2000 (Culegere de practică judiciară a 
Curţii de Apel Cluj pe anul 2000), Lumina Lex Publishing House, Bucharest, 2001, pp. 226-228. 

31 Force majeure may be invoked when external, objective, unpredictable events prevent the owner to carry out proper 
maintenance of the building or to identify possible defects to prevent damages. In this respect, see Boilă Lacrima 
Rodica, Objective Tort Liability (Răspunderea civilă delictuală obiectivă), issue no. 2, C.H. Beck Publishing House, 
Bucharest, 2014, pp. 321. 

32 Dogaru Ion, Drăghici Pompil, op. cit., p. 454. 
33Mangu Florin Ion, Objective Tort Liability (Răspunderea civilă delictuală obiectivă), op. cit., p. 293. 
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lack of maintenance, the owner remains responsible, but his responsibility will be 
reduced under common law. Therefore, in these cases, ruin only has a causal value, and 
the collapse or landslide are determined by elements extrinsic to the building, such as an 
earthquake or a flood34.  

Similarly, the older Romanian case law noted that the owner shall be partially 
exonerated from liability if he proves that the damage suffered by the victim had multiple 
causes, within which the ruin of the building, as a consequence of the lack of maintenance 
or a construction defect, was only a concurrent cause35. 

 

 

Effects of Liability 
 
Once the above mentioned conditions are met, the building owner will be required to 

make compensation for the damage caused to the victim. In the event that the ruin of the 
building occurred due to the lack of maintenance or a construction defect attributable to 
another person, after compensating for the damage caused to the victim, the owner may file 
for recourse against such person or, to the extent that it was not aware of the construction 
defect, the owner will be able to file a claim for guarantee against it, in the same trial in 
which he is the defendant. 

The recourse may be filed, as the case may be, against: 
– the seller, based on his obligation to guarantee for hidden defects of the good sold; 
– the usufructuary, the holder of another real right, the tenant or the trustee who 

failed to make the repairs in their responsibility, under the law or the contract concluded 
with the owner; 

– the builder or the designer, under the works or design contract, if the ruin was 
caused by hidden defects; 

– the agent who was required, in carrying out his duties, to take care of the building 
maintenance; 

– the administrative authority with competence to issue the authorization for repairs, 
according to Law no. 50/1991 on authorizing the execution of construction works, 
republished36, if the given authority has not issued the authorization or issued it late, which 
caused the ruin of the building. 

The basis of the owner’s action will be the contract, if such deed existed between him 
and the defendant or, in the absence of a contract, the offence as source of obligations may 
be invoked, according to the provisions of art. 1357-1371 of the Civil Code. 
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TENDENCIES AND EVOLUTIONS IN THE COMPENSATING 

PRACTICE FOR MORAL DAMAGE FOR THE CASE OF A 
PERSON’S BODILY INJURED OR DEATH. PARTICULAR 

ASPECTS OF THIS ISSUE IN THE SPANISH AND SWISS LAW 
 

Maria-Lorena DINCĂ∗∗∗∗ 
Răzvan ROCŞOREANU∗∗∗∗∗∗∗∗ 

 
 
Abstract. The full repair of a damage is aimed at the removal of all damaging consequences 

derived from an illicit and culpable act, either patrimonial or non-patrimonial, with the purpose of 

reconstructing the previous situations of the victim as much as possible (restitutio in integrum). The 

New Civil Code is consecrated according to art. 1391 on the possibility to compensate for the non-

patrimonial damages, and the objective of this action in justice aims to repair the moral damage 

which is constituted by the debtor’s obligation to compensations, by circumstances, sometimes 

together with non-patrimonial measures. The Romanian courts use these criteria subjectively in the 

determination of the amount of compensations for the moral damages, with fluctuant practices, but 

the solutions, as the ones given, considering the table system, are already implemented in countries as 

Spain and Switzerland, facilitating the identification of some objective criteria which enable the 

assessment of some equitable compensations for such damages. 

Keywords: damage, repair, indemnity, table system. 

 

 

1. Moral damage repair- reflecting the principle of integral repair of the damage 
 

1.1. Considerations regarding the integral repair of the damage 
 

The integral repair of the damage implies the removal of all damaging consequences 
derived from an illicit and culpable act, either patrimonial or non-patrimonial, with the purpose 
of restoring as much as possible the previous situation of the victim (restitutio in integrum)1. 

This basic principle of civil responsibility has its legal settlement in the art. 1385 Civil 

Code, law text which institutes the general obligation to repair the damage caused by an 
illicit act, with the author therefore being obligated to cover not only the effective damage 
(damnum emergens), but also the victim’s unrealised gain (lucurum cessans)

2
. 

Starting from the certain character of the future damage, compensations can be granted 
for the damages resulted from the loss of drop in person’s work capacity, allowing to cover 
not only the actual damage – consisting, for example, in the performance of some 
healthcare expenses –, but also for the future damage, consisting, for example, the 
diminishing of incomes, consequently for the loss or decrease of the work capacity 3. 

The repair needs to have two qualities: to be compensatory and to be integral. The 
compensatory quality aims to re-establish the victim’s previous situation, but it is not 

                                                 
∗ Collaborating lawyer within the Dolj Bar, Romania. 
∗∗ Collaborating lawyer within the Dolj Bar, Romania. 
1 I. Albu, V. Ursa, Răspunderea civilă pentru daunele morale, Dacia Press, Cluj-Napoca, 1979, p. 37. 
2 C. Stătescu, C Bîrsan, Drept civil. Teoria generală a obligaţiilor, Hamangiu Press, Bucharest, 2008, p. 159; L.R. 

Boilâ, Răspunderea civilă delictuală obiectivă, C.H. Beck Press; Bucharest, 2008, p. 513. 
3 C. Stătescu, C. Bîrsan, op. cit., p. 155. 
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achievable in the case of the victim’s death. That is why the repair is not always achievable 
through the reconstruction of the previous state, but, in lots of cases, by compensating the 
damage, which can be either in kind or by equivalence. Therefore, whenever the victim is 
offered a repair in kind and the court considers it appropriate, the victim cannot refuse it 4. 

If the primary finality of the civil liability is the full repair of the damage and 
restoration of the victim in statu quo ante, on the subject matter referring to the loss of 
chances, such expressions become inappropriate, under the conditions in which all hopes of 
the victim whose chance was wasted, is just a partial compensation of the final damage 
caused by the non-performance of the favourable event, which can be nothing else than a 
partial compensation5, in this case; in other words, no longer being the case aimed to repair 
the suffered damage due to non-performance, but just a compensation for the victim in a 
proportional amount with the probability of achieving the excluded advantage and 
considering the circumstances and the concrete situation in which the victim was situated6. 

 
1.2. About the contents of the notion referring to the notion of non-patrimonial damage 
 

In our civil law, the non-patrimonial damage is also specified by extra-patrimonial 
damage, personal non-patrimonial damage, non-patrimonial loss.  

Combining with a consecrated point of view7, we appreciate that for the designation of 
the notion consisting in the moral damage, the use of the term non-patrimonial damage is 
preferable, with all its versions (extra-patrimonial, non-material, non-pecuniary), usually 
considered as being synonyms. 

Likewise, it was also stated, regarding the contents of the considered notion, that the 
non-patrimonial damage is that damage which cannot be expressed in money, as in, for 
example, the one which consists in person’s disrespect of one’s honour or reputation, but 
through which no patrimonial damage was caused8. 

Nevertheless, under the conditions in which there’s already a traditional denomination 
in our law, and for the fact that it is frequently used both in the legal terminology and the 
current language, we also appreciate that the moral damage is properly alike and indicated, 
when we wish to designate the notion of moral, non-patrimonial damage.9 

 
 
2. The action in justice, the legal path to achieve the right  

of repair in case of moral damages. 
 

The action in justice represents the legal pathway to achieve the right to repair, 
available to the morally damaged person by an illicit act or by the improper performance or 
non-performance of a contractual obligation. 

                                                 
4 I. Turcu, Noul Cod civil. Cartea V. Despre obligaţii. Art. 1.164-1.649. Comentarii şi explicaţii, C.H. Beck Press, 

Bucharest, 2011, p. 508. 
5 C. S. Ricu, G. C Frenţiu, D. Zeca, D.M. Cigan, T. V. Rădulescu, C.T. Ungureanu, G. Răducan, Gh. Durac, D. Călin, I. 

Ninu, A. Bleoancă, Noul Cod civil. Comentarii, doctrină si jurisprudenţă, Hamangiu Press, Bucharest, 2012, p. 721-722. 
6 S. Neculaescu, Reflecţii privind soluţiile noului Cod civil în materia răspunderii civile delictuale, în M. Uliescu (coord.), Noul 

Cod civil. Comentarii, Universul Juridic Press, Bucharest, 2011; p. 188; in the same meaning, I. Turcu, op. cit., p. 509. 
7 See, I. Albu, V. Ursa, op. cit, p. 48 and the following; See N. D. Ghimpa, Responsabilitatea civilă delictuală si 

contractuală. Studiu de doctrină si jurisprudenţă, Bucharest, 1946, p. 191. 
8 See, I. M. Anghel, Fr. Deak, M.F. Popa, Răspunderea civilă, Ştiinţifică Press, Bucharest, 1970, p. 82. 
9 Gh. Vintilă, C. Furtună, Daunele morale. Studiu de doctrină si jurisprudenţă, AllBeck Press, Bucharest, 2002, p. 16. 
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The New Civil Code consecrates by art. 1391 the possibility of compensating for the 
non-patrimonial damages, and the objective of this action in justice referring to the moral 
damage repair is constituted by the obligation of the debtor to compensate, by 
circumstances, sometimes together with non-patrimonial measures. 

As judicial action, the action considering the damages is in essence a civil right 
institution, but it can become a criminal processual right institution when it is practiced within 
a criminal trial10; case which has the same spring, namely the performed offence, and from its 
perspective, has a private character, in the sense in which it is performed by a person which 
suffered a damage by the performance of the criminal act, also being practiced both against 
the participants to the offence and also to the civilly responsible person or their rightful 
inheritors or successors – situation which emphasize the patrimonial character of this action11 

Therewith, it is characterized by that of being facultative and available. 
In what regards to the holder of the action, the person who suffered a moral damage 

has the ability to promote this action, personally or by a legal representative or 
conventionally, and referring to the notion of person who suffered a damage, it knew the 
meanings of ”direct and immediate victim12, names derived from the jurisprudence of The 
European Court for Human Rights. 

If the name of direct or immediate victim does not raise special problems under the 
aspect of its significance, designating the person which directly bears the damaging 
consequences of the harmful performer, the name of ”immediate and direct victim” (”by 
ricochet”) is indissoluble linked to the legal category of the indirect damage, respectively 
the one borne by a third person due to the initial bodily injury borne by a direct victim.  

The creditor is available with the action in the tort liability by which one can request 
the court to obligate the debtor to one’s compensation, which presumes „the establishment 
of the method and extension of the repair to which the person or persons designated by law 
are obliged to be responsible for the infliction of the damage” 13 

From the ability perspective referring to the right to action regarding damages successional 
transmitted, the provisions of the civil code from 1864 made a such transmission impossible, 
considering the personal character of the offended right14, and, more recently, in the doctrine, the 
arbitrary character of the damages was evoked, resulting from the impossibility of paying for the 
psychic pain and the danger of unfair enrichment of the victim.15  

Regarding to the abovementioned aspect, The New Civil Code, under the provisions 
foreseen by art. 1391, consecrates the possibility of the civil action being continued by the 
inheritors for the cases in which it was started by the deceased person, and, moreover, with 
the possibility of waiving this right to damages, only with the establishment of the 
conditions consisting in a transaction or a definitive court decision. 

Regarding the moment of delivering the right to action, by p. 2 of art. 1381 from the 

new civil code, a rule was established according to which the performance of a tort 
damaging act represents the delivering moment of the binding judicial report in which the 
creditor is entitled to claim from its debtor the repair of the damage by promoting a civil 
action for compensation. 

                                                 
10 Ion Neagu, Tratat de procedură criminală, Pro Press, Bucharest, 1997, p. 187 and the following. 
11 See, M. Udroiu, Fise de drept procesual criminal, Universul Juridic Press, Bucharest, 2014, p. 69. 
12 Iulia Albu, Repararea prejudiciului cauzat prin vătămări corporale, Lumina Lex Press, Bucharest, 1997, p. 27, 53-67; 
13 M. Eliescu, Răspunderea civilă delictuală, Ştiinţifică Press, Bucharest, 1970, p. 418. 
14 See, N.D. Ghimpa, op. cit., p. 86-87. 
15 See, Fl. A. Baias, E. Chelaru, R. Constantinovici, I. Macovei, Noul Cod Civil. Comentariu pe articole, C.H. Beck 

Press, Bucharest, 2012, p. 1476. 
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3. Tendencies and evolutions in the compensating practice  

of moral damages in the case of bodily injury or death 
 
After prohibiting the pecuniary compensation for the moral damages through the 

adoption of the guiding decision no. VII from December 29th, 1952 of the Plenum of the 
former Supreme Court, after the year 1989, the practice of pecuniary repair of moral 
damages returned and was agreed by the doctrine and jurisprudence. 

The possibility of pecuniary repair for the moral damages was foreseen not only in the 
provisions of the civil code, but also by some legal provisions found in organic laws or with 
particular applications, as in, for example, the ones consisted in: Law no. 554/2004 of the 
administrative contentious, Law no. 11/1991 on the control of unfair competition, Law no. 

504/2002 of broadcasting, Law no. 8/1996 on the copyrights and related rights. 
Therefore, the return of this practice gave rise to diverse jurisprudence settlements, 

justified by the plurality of actual situations with which the courts were notified.  
Exempli gratia, money compensations for the moral damages were granted in 

situations as severe injuries at work for the victim who suffered an impairment for the rest 
of her life16, but also when the spouse victim of an offense suffered a life loss, received 
moral damages in the amount appreciated in report with the psychic injuries caused by the 
offence to the civil part17, or when the parents sufferings were compensated and whose 
child was a victim of a road accident, and for which sufferings, moral damages of 750.000 
lei were granted18. 

Particularly, the judicial practice emphasized that in the case of manslaughter due to a 
road accident, the relatives are awarded with the possibility of claiming moral damages for 
the suffering, either by criminal process, either separately by triggering a civil action. In 
both situations moral damages may be requested both from the offender and from the 
insurer, according to art. 54 and the following from Law no. 136/1995 on the Romanian 

insurances and reinsurances. 19 
The same jurisprudence stated that, due to the lawmaker failing to establish objective 

criteria of quantifying the damage, the courts have the sovereign power to appreciate the 
damages, by reporting to the concrete circumstances of the cause. Therefore, the moral 

damages are established by appreciation, due to the court’s application of the criteria 
regarding the negative suffered consequences by the ones in case physically and 
psychically, to the importance of the injured values and under the circumstance in which 
these values were injured, to the intensity of perceiving the injuring consequences, as well 
as to the extent in which the family, professional and social situation was affected. 20 

Additionally, it was considered that the family relationships or of other kind, which 
give the right to request and achieve moral damages due to the suffered loss of a close 
person, allows ranking by the family degree or by type of legally protected link.21 

                                                 
16 Brasov Court, Criminal section, Decision no. 762/1992 in the law no. 5-6/1994, p. 173. 
17 Supreme court of justice, Criminal section, Decision no. 459/1993 in the Jurisprudence bulletin. Collection of 

decisions for the year 1993, Continent XXI and Universul Press Bucharest, 1994, p. 194-196. 
18 Covasna Court, Criminal section, Decision no. 44/1995 in the law no. 12/1995, p. 93; Ibidem, Decision no. 55/1996 

in the law no. 12/1996, p. 110; Dolj Court, Criminal section, Decision no. 857/1998 (unpublished). 
19 C.A Bucharest, Civil decision no. 34 from 20.01.2011, Unpublished; See, Dorina Zeca, Daunele morale în litigii civile 

si criminale. Practică judiciară recentă. Volumul II, Hamangiu Press, Bucharest, 2016, p. 2. 
20 C.A. Bucharest, civil decision no. 299/23.10.2013, unpublished. 
21 C.A Bucharest, civil decision no. 34 din 20.01.2011, unpublished; C.A. Bucharest, civil decision no. 299/23.10.2013, 

unpublished. 
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In another circumstance the court appreciated, regarding the determination of the 
amount of damages, the fact that on the date of bodily injury the plaintiff was 17 years old, 
and the breach of tangible integrity of a person potentiates the existence of a damage which 
needs to be repaired even if it cannot be always assessed, so that a full protection of the 
subjective rights of the injured one can be provided. The amputation of the right arm 
determined not only a physical pain for one’s recovery but also a physical pain, with the 
plaintiff being at an age when she is under a professional training, with her hopes for the 
future and including the establishment of a family, therefore being reduced22 

From the analysis of the above stated solutions, very easily, it shows that the 
Romanian courts use subjective criteria in the determination of the indemnity amount for 
the moral damages, with the practice being fluctuant and heavily being foreseen in a certain 
date, what satisfaction might the plaintiff receive. 

No matter if we are referring to the age criteria of an injured person, the family 
relation with the victim, the importance criterion of the injured values or the impact of the 
life quality, these are criteria which usually guides the court of justice in its sovereign 
appreciation with the damage never being in other way quantified objectively. 

We therefore consider that this absence of some objective criteria generated the 
development of a non-unified judicial practice, thus making the compensation process for 
the morally suffered damage difficult to be foreseen in what regards to the effective amount 
of money compensation, fact which has often led to substantial discrepancies between the 
granted compensation for values by the courts to the victims in similar situations, in some 
case even ten times greater. 

Therefore, we can state that the existence of some significant approaching differences 
by the Romanian courts are able to affect the predictability of granted compensations, with 
the implementation of an objective and transparent compensation system being in need for 
the bodily injuries and deaths, as in the table system, applied in some European countries. 

 

 

4. Particularities regarding the practice of repairing the moral  
damages in the Spanish and Swiss Law 

 
The table system, already implemented in countries as Czech Republic, Denmark, France, 

Italy, Slovakia, Spain and Switzerland, facilitates the identification of some objective criteria 
which can allow the assessment of some equitable compensations for such damages and which 
ensures the predictability of the estimation and compensation process of this type of damage. 
Additionally, it ensures the undiscriminating treatment of persons who suffered damages and 
reduces the duration of achieving those compensations; aspects which we consider extremely 
useful and which are not found in the Romanian legal system, as shown in the previous section.  

 

4.1. Aspects and regulations in the Spanish Law 
 

In Spain, starting with 1995, a legal system for the bodily injury caused by road 
accidents was established and had a set of rules considered to be mandatory for the judges 
to apply and consider no matter what.23 

                                                 
22 I.C.C.J, civil decision no. 1827 din 11.06.2014, unpublished, in D. Zeca, op. cit., p. 35. 
23 See, Sorin Greceanu, Mihai Necrelescu, Ghid pentru soluţionarea daunelor morale, Unsicar Press, Bucharest, 2012, p. 64. 
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The establishment of this set of rules represented a true revolution on the subject 
matter, because the assessment of the personal damage was never to be done subjectively, 
therewith fully integrated in the civil right. 

Thus, considering these rules, the quantification of the indemnity for the damage 
suffered by the victims of road accidents is done based on a document called ”The 
appreciation system for damages and injuries caused to persons in road accidents”, also 
called „Baremo”, and which is included in the appendix of the Law no. 30/1995 on the civil 
liability and insurance for vehicles and afterwards modified by the Law no. 34/2003 on the 
modification and adapting of the legislation on private insurances to European regulations. 

Therefore, the precise instructions and the rules of establishment/indemnity for the 
personally non-patrimonial damage compensation are foreseen by law, and not established 
by the judge, with the law also foreseeing the economic value of the damage, and the judge 
being under the obligation to respect it.  

It is remarkable that, in the Spanish Law, never a consensus existed at court level 
regarding the application of this judicial system, some of them considering that this legal 
framework needs to be mandatory applied, and others refusing to accept it on grounds of 
having a purely indicative character. 

The Constitutional Court of Spain settled this problem by the sentence from June 29
th

, 

2000, unifying the practice and establishing the absolutely mandatory character of the 

abovementioned judicial system. 
Once established, the mandatory character, the influence of this system over the 

assessment of the damages become notorious and under development. Different sections of 
the Supreme Court of Spain tend nowadays to use the judicial system for the assessment of 
the bodily injury even if the injury was not caused by a road accident. 

In the case of body injuries, the basic structure of the table regulation corresponds to 
the standard compensation in case of death and temporary injury or permanently underlined 
by the principle of equality. 

The table foresees a basic amount for the compensation in case of death, always equal 
for each affected person, according to the diverse groups established in this way.  

It establishes at the same time, an equitable compensation in case of permanent injury, 
considering the degree of physical and mental impairment together with the age of the 
victim (when the victim is a young person, the permanent injury will last longer). The 
established compensation for the temporary injury will be done according to the number of 
days referring to that period, distinguishing between the hospitalization days from the ones 
without, together with or without invalidity. 

In what regards to the death of close relatives, a compensation for the spouse and the 
surviving relatives is granted and must include both the material and moral damages for the 
suffered mental loss, according to tables I and II from the appendixes to the Law on the 
civil liability for car owners and the mandatory insurance for road vehicles.24 

It should be noted that, in the Spanish Law, only close relatives are considered to be 
secondary victims accepted to claim damages. The suffered loss by the primary victim is not 
compensable, due to the damage which will be compensated is not death as a supreme physical 
damage of the person who died, but the personal injury which causes pain to the close relatives 
of the deceased one. Therefore, within this system, the suffered loss by the deceased person is 
not taken into consideration but it is the one suffered by the surviving family members. 

                                                 
24 S. Greceanu, M. Necrelescu, op. cit., p. 67. 
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4.2. Aspects and regulations in the Swiss Law 
 

In The Swiss Law, close enough to the French one, the damage by which any 
involuntary diminishment of a good or value of economic or moral order is considered to be 
subdivided in ”le dommage” by which we understand ”the damage which pecuniary 
expresses an economic or material loss” and ”le tort” by which it is only understood as ”the 
damage which affects the personality of the victim”25. 

Granting pecuniary compensation is foreseen by the law, consisting in a rule of 
practice by the Swiss courts regarding the repair of moral damages26, with the regulation 
being offered by art. 47 and art. 49 from the Civil Swiss Code of Obligations.  

Thus, art. 47 establishes the possibility of moral repair in case of a person’s death or in 
case of body injury, and also for the fact that in report with the circumstances of the case, the 
judge may assign the victim with bodily injuries, or in case of death, the family with an 
equitable indemnity of moral repair title, and the art. 49 from the same code aims the injuries 
and breaches brought to a personality, stating that one who bears an illicit injury of one’s 
personality, has the right to an amount in money of moral repair title, with the condition to 
justify the severity of the injury, and the author never giving such a satisfaction.27 

Besides these provisions from the code of obligations and regulations which is devoted 
to the right to repair in case of moral damages are also found in art. 2 from The Federal 

Law on assistance granted to victims of offences. 
Regarding the establishment of the repair extent, the Swiss law pretends just an 

”equitable” indemnity, and the judge being awarded with a vast enforceability, a beneficial 
aspect even indispensable under the aspect of equity in the particular case under trial, but 
problematic regarding the treatment equality. In the absence of a mathematical basis, the 
comparison of cases is the actual used method, fact for which a greater transparency in 
jurisprudence is imposed and touched by the careful motivation of settlements. Due to a such 
decision of the cantonal court from Lucerna, the Swiss jurisprudence, on matters of 
establishing the damages, brought into the discussion the method of ”two steps” which allows 
a more objective appreciation in order to establish the moral damage in case of body injuries. 

Within this method, the judge calculates, firstly the ”basic repair” resulting from 
certain pre-existing panels, accomplished in the Swiss practice by autonomous public right 
institutions. Then, for a second step, the basic calculated amount is increased or decreased 
after the concrete case circumstances. 

The amount of moral damages in the case of bodily injuries depends among others 
from the type, severity and extent of injury, existence of some permanent damages, 
duration of work incapacity and stationary treatment, intensity of pain, number of 
hospitalizations, necessity of bandages or crutches, age, sex (especially in the case of 
disfigurements, esthetical damages), affecting the capacity to practice sports or participate 
to other recreational activities.28 

In case of one’s death, the repair right, in accordance with the art. 47 from the Swiss 
Code of Obligations, is awarded to ”the family” of the victim, in the meaning of „close 

                                                 
25 Pierre Tercier, Contribution a l’étude de tort moral et de sa réparation en droit suisse, Editions Univeristaires, 

Fribourg, Suisse, p. 14 and the following; See also Pierre Engel, Traité des obligations en droit suisse, Editions Ides 
et Calendes, Neuchatel, Suisse, 1973, p. 353. 

26 For details, See, Gh. Vintilă, C. Furtună, op. cit., p. 156. 
27 See, Ibidem, p. 156. 
28 S. Greceanu, M. Necrelescu, op. cit., p. 42-43. 
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individuals”, also including the concubines. The establishment of the repair is the same as 
in the body injuries case, but it is self-understood, being the case of claims from the close 
ones, degree of relativity, intensity and quality of the relation between the applicant and the 
deceased one, all being high importance criteria. 

Apart from the body injuries situation, in case of death, the ”two steps” method is not 
applicable, due to the legislation failing to foresee the damages designated to the close ones 
regarding the integrity breach for the case of one’s death. 

In conclusion, we appreciate that the resolution to the table system applied in some 
European law systems might constitute an avoidance of the non-unity practice met at 
internal court level on the subject of repairing the non-patrimonial damage. 
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Abstract. Currently, the diversifying and multiplying sources of atmospheric pollution and the 

increased degree of harm they cause require the development of increasingly complex legal ways and 

means to combat it. In this context, the fight against pollution must be continuous, and requires 

sustained cooperation at regional and international levels. Based on these considerations, the present 

study will analyze European and international legal norms which aim to preserve the quality of 

ambient air, and reduce and prevent air pollution. 
Keywords: air pollution, European Union law in air quality law, international legislative 

regime, air quality protection. 
 
 
1. Introduction 
 
Air pollution, a rather old environmental issue throughout industrialized countries, has 

captured the attention of the public and the authorities since the late 1960s. 
At the time, scientific studies demonstrated that the acidification of Scandinavian lakes 

and the degradation of German forest were linked to sulfur fumes produced by fossil fuels 
(oil, gas, coal). These wilderness areas were affected by emissions of sulfur dioxide 
generated in the most remote environments before accumulating in the soil. The frequency 
of highpoints of pollution in large urban areas caused by the development of industry and 
transport was also on the rise1. 

From Bucharest to Paris, from Beijing to Los Angeles, air pollution constitutes a 
serious problem today. Sulfur dioxide converts into acid rain, nitrogen pollutants released 
from manure and from burning fossil fuels cause the phenomenon of “green tide”. The 
quantities of CO2 and CO resulting from industrial activity sharply increase, while huge 
swathes of forests are being cut down, forests which usually consume CO2 and expel 
oxygen. All this can prove catastrophic for humanity. Nature reserves, rivers, lakes, seas are 
in danger due to eutrophication and acidification. In addition, emissions of greenhouse 
gases bring about changes in climatic conditions, with irreversible impact on our 
environment. 

Given that air pollution is characterized by the fact that it is generated by a variety of 
pollutants both fixed and mobile2, which spread rapidly and travel large distances, 
identifying the polluting factor whose effects may be felt at local, regional or international 
level is difficult. However, dispersion infinite sources of pollution in a three dimensional 
space and the impossibility of cutting the territory into regions explains that existing legal 

                                                 
∗ Lecturer PhD, Faculty of Law and Administrative Sciences, University of Pitesti, Romania; e-mail: duminica.ramona@gmail.com;  
1 Raphaël Romi, Droit international et européen de l'environnement, 2e édition, LGDJ, Paris, 2013, p. 195. 
2 Please refer to the following document for details on sources of atmospheric pollution: A. I. Duşcă, Dreptul mediului, 

ed. a II-a, Ed. Universul Juridic, Bucureşti, 2014, pp. 78-82; D. Marinescu, Tratat de dreptul mediului, ed. 4, Ed. 
Universul Juridic, Bucureşti, 2010, p. 116; M. Duţu, A. Duţu, Dreptul mediului, ed. 4, Ed. C.H. Beck, Bucureşti, 2014, 
pp. 357-358. 
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provisions are still imperfect, although both within Europe and internationally there have 
been some success in addressing these issues3. 

 
 
2. Air Quality Protection in European Union Law 
 
Air quality has increased considerably in Europe since the 1970s, with reductions by 

80% in emissions of sulfur dioxide and 18% in GHG emissions from 1990 to the present 
day, but still more than 400 000 people die prematurely each year due to the effects of air 
pollution. This improvement was possible, at least partly because standards developed at 
EU level: National Emission Ceilings Directive, which sets the maximum total emissions of 
different pollutants for each EU country; local air quality standards set by the Directive on 
ambient air quality; sectoral regulations covering emissions and pollution from a single 
industry or a single type of source, such as transport4. 

This real legal arsenal developed by the European Union to use in the fight against air 
pollution includes the measures to preserve ambient air quality and reduce emissions from 
industrial and transport sectors. Of all Union regulations, we must remember Directive 
2008/50/EC on ambient air quality and cleaner air for Europe5, Directive 2004/107/EC 
relating to arsenic, cadmium, mercury, nickel and polycyclic aromatic hydrocarbons in 
ambient air6 and Directive 2010/75/EU of the European Parliament and of the Council from 
24 November 2010 on industrial emissions (integrated pollution prevention and control)7. 

Directive 2008/50/EC lays down measures aimed at: defining and establishing 
objectives for ambient air quality designed to avoid, prevent or reduce harmful effects on 
human health and the environment as a whole; assess ambient air quality in Member States 
on the basis of common methods and criteria; obtain information on ambient air quality to 
help combat air pollution and the nuisances produced by it, and to monitor long-term trends 
and improvements resulting from measures taken at national and EU level; ensuring that 
such information on ambient air quality is made available to the public; maintaining air 
quality where it is good and improving it in other cases; promoting increased cooperation 
between Member States in reducing air pollution (Article 1).  

The objectives of Directive 2004/107/EC are: “to establish a target value for the 
concentration of arsenic, cadmium, nickel and benzo(a)pyrene in ambient air to avoid, 
prevent or reduce harmful effects of arsenic, cadmium, nickel and polycyclic aromatic 
hydrocarbons on human health and the environment as a whole; to ensure that, in respect to 
arsenic, cadmium, nickel and polycyclic aromatic hydrocarbons, maintain ambient air 
quality and improved in other cases; establish common methods and criteria for assessment 
of concentrations of arsenic, cadmium, mercury, nickel and polycyclic aromatic 
hydrocarbons in ambient air and the accumulation of arsenic, cadmium, mercury, nickel 

                                                 
3 R. Duminică, Introducere în dreptul mediului, Ed. Universitară, Bucureşti, 2015, pp. 140-141. 
4 Revista Mediul pentru europeni, nr. 52/2014. Revistă a Direcţiei Generale Mediu, p. 3. 
5 JOUE no. L 152 from 11 June 2008. 
6 JOCE no. L 23 from 25 January 2005. 
7 JOUE no. L. 334 from 17.12.2010. Directive 2010/75/UE permanently replaces, beginning with 7 January 2014: 

Directive 78/176/CEE concerning the residues in the titanium dioxide industry; Directive 82/883/CEE concerning the 
observation and control of titanium dioxide emissions; Directive 92/112/CEE concerning the reduction of waste 
produced by the titanium dioxide industry; Directive 1999/13/CE concerning the reduction of volatile organic 
compounds (COV); Directive 2000/76/CE concerning the burning of waste; Directive 2008/1/CE concerning the 
prevention and integrated control of pollution starting from 1 January 2016: Directive 2001/80/CE concerning the 
limitation of emissions in the atmosphere of certain pollutant originating from large-scale burning installations. 
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and polycyclic aromatic hydrocarbons; to ensure that adequate information on 
concentrations of arsenic, cadmium, mercury, nickel and polycyclic aromatic hydrocarbons 
in ambient air as well as on the accumulation of arsenic, cadmium, mercury, nickel and 
polycyclic aromatic hydrocarbons and to ensure availability of such information to the 
public”(Article 1). 

To summarize, Directives 2008/50/EC and 2004/107/EC define the obligations of 
Member States relating to the assessment and management of ambient air quality in zones 
and agglomerations of more than 250 000 inhabitants. The evaluation concerns each one of 
the pollutants mentioned by the two directives, depending on measurement methods and 
common criteria. Management measures of which Member States must take account vary 
depending on limit and target values set out in Annex two directives. A plan relative to air 
quality should be developed in case of exceeding a limit or target values within a zone or 
agglomeration, or in case of extension of the deadlines set for nitrogen dioxide and benzene 
(until 2015 at most instead of 2010). 

States can jointly develop their plans regarding air quality rules if the excess is 
attributed to a significant transboundary transport of air pollutants. In the risk that one or 
more maximum limits may be surpassed, action plans must be established by Member 
States. These plans indicate short term measures to reduce the risk or limit its duration. 
These may include suspension control and polluting activities if necessary (use of vehicles, 
domestic heating, etc.). Also, public information measures should be taken when the 
information or alert threshold is exceeded8. 

Despite improvements in air quality in the European Union: its pollution continues to 
have serious consequences on human health and the environment. Therefore, the Thematic 
Strategy on air pollution is provided and the Seventh General Program of Action on the 
environment adopted by the European Parliament and Council in November 2013.  

The actions proposed by the EU include a package of measures to combat air pollution 
in Europe that includes a new program, called “clean air for Europe”, which contains both 
measures designed to achieve existing short-term goals, and a number of new targets for air 
quality for 2030.  

The package includes also support measures designed to help reduce air pollution, 
focusing on improving air quality in cities on supporting research and innovation and to 
promote international cooperation; a revision of the directive on national emission ceilings, 
which lays down national emission ceilings in more rigorous terms for the six main 
pollutants and a proposal for a new directive on reducing pollution from medium-sized 
combustion installations such as power energy for residential areas or for large buildings 
and small industrial facilities9. 

 
 
3. The International Legal Regime in Combating Air Pollution 
 
Internationally10, the Geneva Convention on Long-range Transboundary Air 

Pollution11 is the oldest convention in this field, signed on 13 November 1979 and enacted 
in March 1983. This convention is an instrument of cooperation between signatory states to 

                                                 
8 Raphaël Romi, op. cit., p. 203. 
9 Please refer to http://europa.eu/rapid/press-release. 
10 Please refer also to A. I. Duşcă, Dreptul mediului, ed. a II-a, Ed. Universul Juridic, Bucureşti, 2014, pp. 88-91. 
11 Ratified by Romania through Law no. 8 from 25.01.1991. 
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reduce and prevent long-range transboundary air pollution, protect man and the 
environment by preventing, limit and gradually reducing air pollution including long-range 
transboundary pollution and develop policies and strategies to ensure combating emissions 
of air pollutants, while taking into account the efforts already undertaken at national and 
international level. 

The Convention defines air pollution as “the introduction by man, directly or 
indirectly, of substances or energy which have a nefarious nature likely to endanger human 
health, do harm to living resources and ecosystems, damage material property and prejudice 
or harm any recreational values and other legitimate uses of the environment and long-
distance transboundary air pollution as “pollution whose physical source that is wholly or 
partially in an area subject to the jurisdiction of a State which produces harmful effects in 
its area subject to national jurisdiction of any state at a distance which generally does not 
make it possible to distinguish the source or sources of emissions and the contribution of 
each part” (Article 1). 

This international legal regime to combat air pollution is complemented by a series of 
protocols that establish clear objectives for reducing emissions of sulfur dioxide and other 
pollutants: 

– The Protocol Adopted at Geneva on 28 November 1984 concerning long-term 
financing of the Cooperative Programme for Monitoring and Evaluation of Long-range Air 
Pollutants in Europe; 

– The Protocol signed in Helsinki on 8 July 1985 on the Reduction of Sulfur 
Emissions or their Transmission by at least 30 percent; 

– The Protocol signed on 31 October 1988 in Sofia to Combat Emissions of Nitrogen 
Oxides or their Spread on a Large Scale; 

– The Geneva Protocol adopted on 19 November 1991 to combat emissions of volatile 
organic compounds or their transboundary spread, the parties have decided to adopt 
effective measures to combat and reduce annual emissions of volatile organic compounds 
and their transboundary spread by using national and international limit values for these 
emissions from new sources, mobile and fixed and limiting substances that emit volatile 
organic compounds etc.12 

– The Oslo Protocol signed on 15 July 1994 reducing sulfur emissions; 
– The Aarhus Protocols on Combating Emissions of Heavy Metals and Persistent 

Organic Pollutants;13 
– The Gothenburg Protocol signed on 1 December 1999 aimed to reduce the acid 

concentration, eutrophication and ozone atmospheric (by setting emission ceilings), limiting 
new fine pollutants such as ammonia and two ozone precursors (VOCs and sulfur dioxide).14 

Also other treaties that concern the protection of the atmosphere are: 
– The Vienna Conference on ozone layer protection from 198515 that aimed to protect 

human health and the environment against adverse effects resulting from human activities 
which modify or alter the ozone layer. The Convention was followed by the Montreal 
Protocol on Substances that Deplete the Ozone Layer signed on 16 September 1987 and 
enacted on 1 January 1989, which were made several amendments: an amendment to the 
second meeting of the Parties held in London from 27 to 29 June 1990; the second 

                                                 
12 Ratified by Romania through Law no. 652 from 07.12.2002. 
13 Ratified by Romania through Law no. 271 din 23.06.2003. 
14 Ratified by Romania through Law no. 271 from 23.06.2003. 
15 Ratified by Romania through Law no. 84 from 03.12.1993. 
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amendment was made in Copenhagen in 1992, the third amendment was made in Montreal 
also in 1995 and two amendments were made in Beijing in 1993. 

The United Nations Framework Convention on Climate Change in Rio de Janeiro in 
199216, aims to stabilize greenhouse gas emissions in the atmosphere at a level that would 
prevent dangerous anthropogenic interference with the climate system. Through this 
convention, the signatory states agreed to achieve this goal in a timeframe sufficient to 
allow ecosystems to adapt naturally to climate change, so that food production will not be 
threatened and economic development can be conducted sustainably.  

Article 3 of the Convention explicitly deals with the following principles:  
a) the duty of the parties to protect the climatic system for the benefit of current and 

future generations, on the basis of equity and according to their responsibilities common 
but differentiated and their capacities, thersefore, the developed countries parties must be in 
the vanguard of the fight against climate change and the adverse effects thereof;  

b) the duty to take into account the specific needs and special situation of developing 
countries parties, especially those on which the Convention would impose disproportionate 
or abnormal obligations; 

c) caution must accompany precaution, prevention, mitigation of the causes of climate 
change and limiting the adverse effects thereof; lack of full scientific certainty should not 
serve as pretext to postpone the adoption of such measures; 

d) the parties have both a right and an obligation to act for sustainable development, 
sense measures to protect the climate system must both be taken at each party's position, 
and be integrated into national development programs;  

e) the parties have the responsibility to work together in an open international 
economic system that would lead both to economic growth and sustainable development of 
all parties. 

Subsequently, the Convention was complemented by the Kyoto Protocol of the UN 
Framework Convention on Climate Change17. Major goals pursued by the parties which 
signed the protocol were to increase energy efficiency in relevant sectors of the national 
economy, protection and means of absorbing greenhouse gas emissions not covered by the 
Montreal Protocol, promotion practices of sustainable forest management, afforestation and 
reforestation, promoting sustainable forms of agriculture in light of climate change 
considerations, cooperation with other similar parties to enhance the individual and 
combined effectiveness of policies and measures. 

 
 
4. Conclusion 
 
Through dedicated air protection rules aimed at establishing the legal framework for 

preventing pollution and improving air quality and to avoid the negative effects of pollution 
already produced, given that the existence of ecosystems, human life and health depend on the 
quality of the gaseous envelope of the Earth. Although, as we have demonstrated in the paper, 
both within Europe and internationally, there have been some successes in addressing these 
issues, the spread of sources of pollution in a three dimensional space and the impossibility of 
cutting the territory into regions explain why the existing legal provisions are still imperfect. 
 

                                                 
16 Ratified by Romania through Law no. 24 from 06.05.1994. 
17 Ratified by Romania through Law no.3 from 02.02.2001. 
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THE RIGHT OF WORKERS TO BE INFORMED  

AND CONSULTED IN THE EU  
 

Nicoleta ENACHE∗∗∗∗  
Miryam de la Concepción GONZÁLEZ RABANAL∗∗∗∗∗∗∗∗ 

 
 
Abstract. The right to information, consultation and participation has been a key theme in 

European debate since the first social action program adopted by the Council in 1974. The 

Community Charter of Fundamental Social Rights of Workers (Social Charter) of 1989 highlights the 

benefits of promoting employee participation. However, the Commission's proposals in this area have 

often encountered resistance. There was no proper legal basis for Community legislation on workers' 

rights to information and consultation to the Amsterdam Treaty, including the Agreement on Social 

Policy in the EC Treaty. Legislation adopted above is based on articles of the Treaty establishing 

special Community measures to materialize the freedom of establishment or the approximation of the 

laws of the common market or the internal market. 

Keywords: right to information, consultation and participation. 

 
 
The right to information, consultation and participation has been a key theme in 

European debate since the first social action program adopted by the Council in 1974. The 
Community Charter of Fundamental Social Rights of Workers (Social Charter) of 1989 
highlights the benefits of promoting employee participation. 

Although there are some systems for informing and consulting the government at 
national level, so far none of the directives concerning workers' rights to information and 
consultation does not apply to government (see the reasons of the Court C-583 / Nolan 10 
and C-108/10 Scattolon), excluding public enterprises that fall under these directives when 
economic activities are carried out with or without benefits, supporting activities of the EU 
states on workers' rights to information and consultation through measures designed to 
encourage cooperation between Member States or adopt minimum requirements by means 
of directives States. 

 

Rights to information, consultation and participation of workers 
Complement the activities of the European Union Member States relating to rights to 

information and consultation of workers through measures to promote cooperation between 
Member States or by adopting minimum requirements by means of directives. 

 

Legal basis 

Articles 5,114,115,151 and 153 of the Treaty on the Functioning of the European 
Union (TFEU). 
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**Ph.D. in Law/full-time Research professor Departamento de la Economia Aplicada y Gestion Publica, Facultad de 
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Objectives 

The EU supports and complements the activities of the Member States Relating to 
Employee Participation in order to Contribute to Achieving the key objectives techniques 
of European social policy set out in Article 151 TFEU, Including Improving living 
Conditions and Adequate social protection and a level high employment and Sustainable 
employment combat exclusion. 

 

Obtained results 

Antecedentes 

Workers' right to information, consultation and participation has been a central theme 
in European debate, because in 1974, the Council adopted the first program of social action. 
The Community Charter of Fundamental Social Rights of Workers of 1989 (so-called 
"Social Charter"), it emphasizes that it is desirable to encourage employee participation. 
However, the Commission's proposals in this area have often faced opposition. 

By the Treaty of Amsterdam has not integrated the Agreement on social policy within 
the Treaty establishing the European Community (TEC), was not available an adequate 
legal basis for Community legislation on informing and consulting employees. 

The legislation previously approved was based primarily on articles of the Treaty 
which provides for Community measures to ensure the freedom of establishment or the 
approximation of the laws of the common market or interior. 

The first relevant directive in this area, the European Works Council (Directive 94/45 / 
EC) was adopted in accordance with the Agreement on social policy and was later 
expanded to the UK in 1997. Regarding participation of workers Article 153 TFEU gives 
the European Parliament and the Council powers to adopt: 

Measures to promote cooperation between Member States; 
Directives that establish minimum requirements for gradual implementation will be 

established. 
Ordinary legislative procedure applies in this field, after consulting the Economic and 

Social Committee and the Committee of the Regions. 
 

Legislation in force 

Although some national public administrations have systems of information and 
consultation, all the directives on the right of workers to be informed and consulted taken 
so far does not apply to public administration1 but public companies apply when 
performing a economic activity, with or without profit. 

When negotiating a framework directive on informing and consulting employees in the 
European Union in 2001, Parliament sought to expand the scope of the directive in the 
public sector, but the Council rejected this possibility. 

However, in December in December 2015, the European sectoral social dialogue for 
governments signed an agreement between the social partners on common minimum 
standards on information and consultation of employees in central government on 
restructuring the balance between life and professional life private, working time and health 
and safety at work. 

                                                 
1 See judgments of the Court of Justice of the European Union in Nolan (C-583/10) and Scattolon (C-108/10). 
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To be binding on all Member States, the agreement must be implemented by a Council 
decision on a proposal from the Commission. 

A first group of directives concerns the right of workers to be informed and consulted 
at national level on a number of important aspects of economic performance, financial 
strength and future development plans of companies that can affect employment. 

Directive 75/129 / EEC of 17 February 1975 on collective redundancies, as amended 
by Directives 92/56 / EEC and 98/59 / EC: under this directive, in the event of mass layoffs 
employer must enter negotiating with workers in order to determine how the collective and 
how to avoid or reduce the number of workers affected and mitigating layoffs. This 
Directive also provides for a notification procedure for public authorities. 

Directive 2001/23 / EC of 12 March 2001 on safeguarding employees' rights in the 
event of transfers of undertakings, businesses or parts of undertakings or businesses 
(consolidating Directives 77/187 / EEC and 98/50 / EC), whereby workers must be 
informed of the reasons for the transfer and its consequences. It also contains provisions on 
employment insurance and workers' rights in case of transfer. 

Directive 2002/14 / EC of the European Parliament and of the Council of 11 March 
2002 establishing a general framework for informing and consulting employees in the 
European Community, which sets out minimum procedural standards regarding the 
protection of the rights of information and consultation on the situation economic and 
employment at their job. 

The Commission carried out a "health check" of these three directives, which, in July 
2013 concluded that global fulfill its purpose and that its benefits outweigh the costs, but 
remain some shortcomings, particularly apply public sector workers, seafarers and SMEs, 
and that certain definitions should be subject to further review and discussion2. 

The possibility of merging the directives on information and consultation have been 
considered, but this reform seems far removed as it is no longer mentioned in the 
Commission's work program for 2016. 

As regards seafarers in July 2015, Parliament adopted the full report on the directive 
on seafarers, who was the subject of negotiations between the social partners in the sectoral 
social dialogue committee on shipping. With this directive maritime professionals will no 
longer be excluded from the existing directives on informing and consulting employees in 
the European Union. 

A second group of directives relating to workers' rights to be informed and consulted 
in situations presenting a transnational component: 

Directive 94/45 / EC of 22 September 1994, as amended by Directive 2009/38 / EC of 
the European Parliament and of the Council establishing a European works: This Directive 
lays down general insurance multinationals informing and consulting employees large and 
merging companies. EWCS meet with central management of a company and workers' 
representatives from across Europe to discuss issues such as the results, prospects or 
working practices of the company or its policies restructuring and human resources. She 
also granted certain rights to information and consultation of workers regarding their 
working environment. In April 2011, 18 000 members of European works councils 
representing the interests of 18 million workers. 

                                                 
2 SWD (2013) 293. 
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Directive 2004/25 / EC of the European Parliament and of the Council of 21 April 
2004 on takeover bids, according to which it should be possible for workers in the 
companies concerned or their representatives to rule on the possible impact of the offer on 
employment workforce. Also apply general rules on informing and consulting employees. 

Directive 2011/35 / EU of the European Parliament and of the Council of 5 April 2011 
concerning mergers of public limited companies, where workers directive merging 
companies are protected to the extent provided in the Directive on transfers of 
undertakings3. 

A third group of directives aims to lay down rules to situations that have a 
transnational element, providing partial rights to participate in decision-making: 

Directive 2001/86 / EC of 8 October 2001 amending European Company Statute 
regarding the involvement of employees is completed: European Company Statute limited, 
as adopted by Regulation (EC) No 2157/2001, it is complemented by a directive which lays 
down rules on employee participation in decisions concerning the strategic development of 
the company. Not only is informed and consultation of employees through a similar body, 
but also provides for employee participation in the boards whenever this form of 
participation shall apply in the founding of local companies, what happens in the national 
systems of many Member States (a principle called the "before and after"). 

Directive 2003/72 / EC of 22 July 2003 amending the Statute of the European 
Cooperative Society4 with regard to the involvement of employees completes: sets rules on 
the mechanisms to be provided in European cooperative societies (SCE) to ensure that 
workers' representatives can influence management. 

Cooperatives have a specific model of government based on joint ownership, 
democratic participation and control by the members. 

Directive 2005/56 / EC of the European Parliament and of the Council of 26 October 
2005 on cross-liability companies: also contains rules for determining employee 
participation regime to be applied to a company resulting from the merger. 

The Commission, after having withdrawn its proposals in 2006, proposed in 2012 a 
European Foundation Statute (FE), who retired in turn in March 2015. March 14, 2013, 
MEPs asked the Commission to present delay ", one or more proposals to permit operation 
at European and cross-border mutual aid." These initiatives are encountering opposition 
from some Member States and any of these could block a proposal developed within the 
legal basis of Article 352 TFEU (powers subsidiary), which requires unanimity in the 
Council is currently preferred, namely, and the approval of Parliament. The Commission 
therefore recently decided not to carry out public consultation and impact assessment which 
is carried out for each legislative proposal. Instead, intends to contact labor organizations to 
jointly assess how best to address the legislative framework, the challenges seem to face 
when trying to carry out mutual cross-border operations. 

The fourth group consists of two cross-cutting social partner agreements, implemented 
by the Council (see Council Directive 97/81 / EC on part-time work and Directive 1999/70 
/ EC on fixed-term work), Directive 2008/104 / EC of the European Parliament and of the 
Council on work through temporary employment agencies and several directives on health 
and safety, all the information and consultation provisions default. For example, the 
company must inform contract workers into permanent posts vacant period. 

                                                 
3 Amending and repealing Directive 78/855 / EEC. 
4 Regulation (EC) No 1435/2003. 
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Other initiatives 
Businesses and workers' representatives began to transnational collective agreements 

in the context of growing international dimension of the business organization and growing 
emphasis on corporate social responsibility, including new approaches to dialogue between 
management and employees. Recent research indicates that collective agreements provide 
for the transnational companies mainly early warning systems or operate as tools to prevent 
union organizing highly visible campaigns. 

Transnational collective agreements take various forms and are developed jointly for 
application in more than one Member State by representatives of a company or group of 
companies, on the one hand, and organizations of one or more workers "on the elsewhere. 
in late 2011, it was completed in 143 companies around the world, 244 agreements of this 
kind, covering more than 10 million workers. However, this practice can raise legal and 
political problems in the links between the different vertical levels (international, European 
and national), social dialogue and horizontal fields of application (intersectoral, sectoral and 
enterprise). In addition, there may be discrepancies between the worlds of transnational 
agreements reached collective transnational and national norms and references and is little 
dispute settlement mechanisms. 

The Union intends to accompany and monitor the development of transnational 
collective agreements by supporting exchanges of experience and research. 

In its resolution of 12 September 2013 collective bargaining border and transnational 
social dialogue, the European Parliament suggests that the Commission's assessment, if 
necessary, in the interests of greater legal certainty and transparency, a European legal 
framework optional transnational collective agreements Europe including clauses prevent 
transnational collective agreement by a European, national collective agreements are 
circumvented. 

 

European Parliament's role 
Parliament has adopted several resolutions calling for workers to have the right to 

participate in making business decisions. The right to information, consultation and 
participation should apply to both national and transnational companies irrespective of their 
legal form. Parliament reiterated its call to include public sector workers, the scope of the 
directives on information and consultation in its resolution of 19 February 2009 on the 
implementation of the Directive, which provides a general framework as a matter of equal 
treatment of all workers. 

In its resolution of 15 January 2013 with recommendations to the Commission on 
informing and consulting employees, anticipating and managing restructuring, Parliament 
asks the Commission to present as soon as possible, a legislative proposal which stipulates 
that representatives must be fully informed timely on any proposed restructuring transaction 
and the reason that led to the selection of measures envisaged and set appropriate timing for 
consultation. 

This consultation, organized in time, should allow the undertakings concerned and the 
representatives of its employees negotiate collective agreements covering all aspects of 
restructuring. 

However, in its resolution of 22 October 2014 on the European Semester for economic 
policy coordination: implementation of priorities for 2014, Parliament reiterates its call for 
a legal act to ensure adaptation in charge of economic and social changes in EU companies 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

175

so that workers' rights are preserved and falls without excessive regulation on businesses, 
especially SMEs5. 

Romania has complied with the regulatory requirements6 of the European Union (EU), 
according to the Labor Code updated. So, after signing individual contracts of employment, 
the employer must inform employee’s periodically economic and financial situation of the 
company7. 
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SOME CONSIDERATIONS ON THE GLASS-CEILING:  
ITS VALIDITY, ITS CURRENT SITUATION AND ITS REACH. 

VISIBILITY OR INVISIBILITY? 
 

Patricia ESPEJO MEGÍAS∗∗∗∗ 
 
 
Abstract. The term “glass-ceiling” or “gender-based vertical segregation” refers to the 

progressive decrease in the number of women, as we move up the corporate ladder. Thus their 

presence in high power positions is minimal. This vertical segregation can be found either by 

comparing the percentages of men and women working in a certain position in a particular sector or 

by taking into account the number of women who are currently performing in companies, whether it 

be nationally, EU-wide or internationally, without regard for the fact that their education and 

professional training is higher. According to official data, the percentage of women working at the 

top of the corporate ladder is limited. At the same time, however, men who work in traditionally 

female-dominated sectors reach the top of the ladder before women, in spite of being strangers in 

such sectors. This means that women remain at the lower levels of the corporate ladder, regardless of 

their jobs belonging to a male-dominated sector or female-dominated sector. The so-called glass-

ceiling exists for all women. It is a common thought that women are employed or promoted just 

because certain quotas must be fulfilled within the limits of standards set by legilastion in some 

countries. In addition to this, even though at first glance, women seem to be working under better 

conditions in the public sector rather than in the private, they too have to face the same obstacles to 

access high positions. In this case, the issue would be of greater concern, since this situation would 

not derive from the unilateral decision of an individual corporate manager but from those who 

exercise power of the State. 

Keywords: Gender-based violence in the world of work 2.Under-representation 3.Glass-ceiling 

4. Female empowerment 

 

 

Amartya Sen1, Nobel Prize winner in Economics, stated that “nothing is as important 
today in the political economy of development as an adequate recognition of political, 
economic and social participation and leadership of women. This is indeed a crucial aspect 
of development as freedom”. 

Women participating as political, economic and social leaders is in effect the sine qua 

non condition for true freedom in a sexist and oppressive world. Financial independence is 
an essential foundation for lifting women out of extreme poverty, famine, social exclusion 
and submission to men. If women all over the world had enough economic resources and 
the necessary independence to achieve this, they would overcome one of the greatest 
obstacles that hinder the process of erradicating submission, discrimination and gender-
based violence. 

Female workers are under-represented in managerial positions. This results not only in 
social inequality but also a serious waste of talent during this crucial moment for the 
European and world economies. If we take a look at how the labour market works, the first 
question to arise is whether all the different European countries are working together to 

                                                 
∗ Labour Law professor in Castilla-La Mancha University, Spain. 
1 Sen, Amartya Kumar, Development as Freedom. 1999. 
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erradicate gender-discrimination in the world of work. The answer to this question is that, 
over the last decade, every European country has been progressively taking actions, to a 
greater or a lesser degree, in order to empower women, and to promote their access to high-
responsibility roles. 

However, it cannot be denied that middle-aged men have always been the ones 
implementing measures regarding division of labour, working hours, salaries, and working 
and social conditions. They have always been -and remain so- at the top of the corporate 
ladder and this has undoubtedly hampered women and still does. Therefore, it is important 
to facilitate women as leaders and to empower them to perform high-responsibility roles in 
companies, so that they can address, in a top-down approach, such economic and working 
inequalities.  

In 2007, in order to achieve female leadership, Spain decided to include, in the organic 
law for the attainment of gender equality, a set of rules regarding positive action. They were 
mainly focused on attaining effective gender equality in the managerial roles of certain 
companies. These companies are obliged to present a comprehensive balance sheet to 
display financial profits and losses. In general, Article 11 of said law, firstly obliges public 
authorities “to take specific measures to remedy manifest instances of de facto inequality in 
relation to men”. Secondly, it enables both natural persons and private legal persons to 
undertake actions of this nature, according to law.  

In spite of unquestionable advances in the matter of gender equality over the last 
decade in Spain, women are still under-represented on corporate boards across national 
companies. Yet, women do represent half of the high-qualified labour market and more 
than half of all graduates from Spanish universities, also with the best academic records. 

The matter of substance is rooted in the fact that the implementation of this kind of 
action, in any of the scenarios in the private sector mentioned by this law, is ultimately 
voluntary in nature. It is a non-binding recommendation which extends into the field of 
socially responsible practices sensu stricto. Social responsibility is neither exclusive to the 
companies nor exclusive to the framework of industrial relations. It affects all the entities 
that provide society with an added value.2  

This empowerment in the world of work echoes Article 43 of the abovementioned law, 
by calling upon the collective bargaining to establish positive discrimination measures, 
aimed at facilitating the access of women to employment. This means the real application 
of equal treatment and non-discrimation between men and women in the framework of 
working conditions. Optionally, it allows collective autonomy to take on these type of 
measures in policies of employment and working conditions.3  

There is one specific scenario provided by Article 75 of said law, chapter IV under the 
heading “Equality in corporate social responsibility”. This case strives to improve the 
shortage of women in high-responsibility roles in Spain. More concisely, it endeavours to 
promote women into managerial positions in companies which are in the round-the-clock 
market. All of these publicly quoted companies are obliged to present a comprehensive 
balance sheet to display profits and losses. 

                                                 
2 Merino Segovia, Amparo, Igualdad de género, empresa y responsabilidad social, Bomarzo, Albacete, 2009, pág. 

35 y ss. 
3 Pérez Del Río, Teresa, “La función de los interlocutores sociales y de la negociación colectiva en la Ley Orgánica de 

Igualdad Efectiva entre mujeres y hombres 3/2007. Los Planes de Igualdad en las empresas”, RMTAS, Número 
extraordinario, Igualdad Efectiva de Mujeres y Hombres, 2007. 
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Naturally, the legal stipulation does not deny other companies, entities or institutions, 
the flexibility of introducing, within their social responsibility framework, any measures 
which target a balanced presence of men and women in their corporate boards. However 
this focus on major corporations, neglects the fact that 95% of Spain's labour market is 
formed by small to medium sized companies. 

The purpose declared in said law is that “the prevailing criterion when employing 
directors or board memebers, is talent and professional perfomance so that this process 
complies with impartiality standards. Gender will not present a hindering element of choice. 
The reason behind this recommendation in the Spanish gender equality law is clear: in Spain, 
the number of female company directors in companies was -and still is- a minimum 
percentage of the total. Before the implementation of this law, there was little awareness to 
the fact that corporation boards are the driving force of a company and that companies act in a 
complex environment where diversity must be their distinguishing mark4. 

The Spanish legal system adopts a hands-off approach for these kinds of measures. 
However, Article 75 of the abovementioned law, raises some doubts regarding this point 
when it states that: publicly quoted companies will endeavour to include women in their 
corporate boards to ensure gender equality, within eight years of the Law's enactment. 
What we must understand as a “balanced presence of men and women” is established on 
the first additional provision of said law: the balanced presence of men and women is that 
in total each gender does not have a percentage above seventy percent or below fourty 
percent.  

The term “endeavour”, used in Article 75, suggests a liable action or an obligation to 
make an effort for gender equality to become a reality. All of which must take place within 
eight years counting from the date that this law takes effect, thus before 14th march 20155. 

The wording of this law suggests questioning whether the inclusion of the Article 75 
of the abovementioned law into the CSR is appropriate or not. If we take a look at its 
second paragraph, it appears far from voluntary as it states that: everything stated above 
should be taken into account when appointing Managing Directors in the future. This will 
take place when the mandate of the already appointed Managing Directors runs out. 

The confused wording of Article 75 of the abovementioned law and the decision to 
include it in Chapter VII “gender-equality on corporate social responsibility” determines 
what margin of discretion companies have in this field. Certainly, we do not find an 
obligation to implement it: in 2015, companies were not required to have a balanced 
percentage of men and women on their corporate boards and they are not obliged to attain 
gender equality when appointing new members of their board of directors.  

Initially, due to this flexibility of action, companies did not have to present their 
balance sheets publicly either, unless they aspire to be or were quoted on the round-the-
clock market. Article 50 of the said law: to be granted the distinguishing mark to be like a 
quoted company, there is a requirement for gender equality in the corporate board, among 
others. Other companies that wish to benefit from public subsidies will have to meet the 

                                                 
4 The document, taken as a basis for the informal Ministerial EU meeting on Gender Equality,held in October 2006, to 

analyse the situation of women in the decision-making process in the private sector, claims that “The share of 
women is lower to that of men at all levels of the managerial and decision-making hierarchy. This is especially true in 
the highest ranks of corporations, where only a small minority of corporate CEOs and board members are women, 
despite the equally high competence levels and the higher level of education of women compared to men at a 
European scale.”. Women and economic decision making at pivate companies, Informal Ministerial Meeting: Gender 
Equality, Helsinki, Finland, 6-7 october 2006. 

5 Merino Segovia, Amparo, Igualdad de género, empresa y responsabilidad social, op. cit., pág 37. 
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requirements set on Article 35 of the abovementioned law which reads: either obtaining the 
distinguishing mark in corporate gender equality or implementing measures targeting social 
responsability will be positively viewed. 

In February 2015, the new Good Corporate Governance Code for quoted companies 
came into effect. It replaces the former unified Good Governance Code of 2013. The 2015 
Code obliges quoted companies to register the previous analysis on the needs of the 
corporate board in a report justifying the appointments of managing directors, drafted by a 
corporate committee. This report must be issued before the shareholders meeting. The 
shareholders meeting will ratify the appointment or re-election of each corporate board 
member. Annually, the abovementioned committee must verify all compliances regarding 
the election of corporate board members. All of this will be included in the annual 
corporate management report.  

The 2015 Code highlights the importance of the corporate board structure, affirming 
that: it is a key element for the good governance of the quoted corporate boards. It affects 
the companies' efficiency, decision-making and their ability to promote effective actions 
regarding social interests. In the 2013 Code there was a specific chapter on “gender 
equality” where it urged all companies with a limited presence of women on their corporate 
boards to make a deliberate effort to look for possible female candidates each time there is 
a new vacancy on the corporate board, especially for independent directors.  

The new 2015 Corporate Government Code deals with this matter in the Chapter 
“Corporate board structure”. The third paragraph (3.2.1) aims at facilitating diversity of 
expertise, work experience and at tackling gender-equality. However, it does not deal 
exclusively with gender equality. This document recommends that in the event of a non-
existant or limited number of female managers, the committee must ensure that the 
procedure toward filling new vacancies is not notably biased against women. It must also 
guarantee that the company will purposely seek female candidates who meet the required 
professional profile. The 10th principle of this Code expressly notes: “seeing that there is an 
insufficient amount of women on corporate boards, it is recommended for companies to 
include concrete actions condusive to the promotion of women into such roles”. 

The delibarate vagueness and ambiguity of these terms should be highlighted. In the 
abovementioned Code, it quantifies neither the preferred percentage of women on corporate 
boards nor the cases in which such percentage is insufficient. Likewise, there are no 
concrete actions to promote the presence of women on corporate boards in its wording. The 
only clear target set by said Code is that: by 2020, at least 30% of corporate boards 
members should be women. Yet, nothing has been stipulated on this matter for the five-year 
gap between 2015 and 2020.  

The appointment of corporate board members should promote gender equality in the 
governance of quoted companies in the round-the-clock market through concrete actions. 
However, it is rather hard to believe that, from now on, companies will voluntarily 
undertake new measures regarding this issue. The experience of the last eight years reveals 
that the non-binding regulations have had an unsatisfactory outcome. 

If we focus on solving this problem through CSR alone, breaking the glass-ceiling 
which prevents women from reaching high positions in major companies, seems unlikely. 
Furthermore, it is clear that the Good Corporate Governance Code does not progress 
beyond previous legislation on this matter. In Good Corporate Governance Code, 
participation of women on corporate boards would appear as a mere optional business 
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strategy. We only find a few lines on this matter which simply relate to complying with all 
the stipulations in Article 75 of the organic law on gender equality. 

It should be noted that the wording in the abovementioned Article 75 establishes that: 
all publicly quoted companies, which are obliged to present a comprehensive balance sheet 
to display profits and losses, will endeavour to include in their corporate boards a number 
of women, aiming at gender equality, within eight years, from the law's enactment. 
Consequently, the organic law established the 23rd March 2015 as the date in which an 
exhaustive assessment would take place to reveal the progress made in the field of gender 
equality. It will determine whether the non-binding regulation has succeeded and so 
continue in this direction, or if it has failed to then progress in another direction. At present, 
no assessment has been carried out. 

The number of women in corporate boards has increased from 5.9% in 2007 to 15.1% 
in 2015. In other words, out of the 529 corporate managers from companies quoted on the 
IBEX (Spanish Exchange Index) only 30 were female in 2007. That means a ten percent 
increase. Therefore, there are currently 80 women out of 529 corporate managers. The 
average percentage in the EU is 16%, with Spain still slightly below that figure. 

In addition to this, if we analyse the “Executive Board” data, the situation worsens, as 
only 3.4% of all the Spanish quoted companies managing directors are women. Taking a 
broader look at all industries, it should be pointed out that there are more women on the 
Executive Boards in the so-called “consumer goods industry” and less in the “construction 
industry” but, in general terms, there are no great differences. 

Also, when it comes to high responsibility roles in a company, the gender pay gap is 
unquestionable. Independently appointed female directors earn 12.8% less than men and 
female proprietary directors 33.2% earn less. Both independently appointed and executive 
female directors do not participate in other committees and can earn three times less than 
their male counterparts.  

Gender-based discrimination in corporations is not as consequence of men having 
higher qualifications or better training. On the contrary, statistics confirm that there is a 
considerably higher percentage of women than men with a university degree, master's 
degree or a Ph.D. 48.6% of women have a master's degree compared to 36.7% and 27% of 
Ph.D holders are women whereas men represent a mere 18%. 

It is important to note that Spanish corporate boards members are the most elderly 
within the European Union. Here too, we find a great difference between men and women. 
The average age of a female director is 55 whereas the average age of a male director is 73. 
Another interesting point is that, looking at corporate board members' C.V's, we find that 
there is a lower percentage of female directors who formerly held a political office in the 
past. This is an asset for women in terms of impartiality when it comes to performing 
highly responsible role within a company. 

Due to this situation of ongoing inequality which is detrimental for women, countries, 
such as Norway, France, Italy -and more recently, Germany6, have decided to implement a 
gender quota system, through hard law instruments. This way, they attack the traditional 
hegemonic masculinity in corporations to move closer towards the ideal gender equality 
situation as well as to tackle the existing invisible barriers to job advancement. 

                                                 
6 The new German quota system will not fully come into force until 2016. It would be useful to analyse if during vacatio 

legis period in the German legislation, the percentage of women in high-reponsibility positions has increased 
progressively as it did in Italy between 2011 and 2012. 
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The implementation of mandatory binding measures for companies should be a 
consistent approach so as to empower women towards accessing managerial roles. From 
such positions, they will gain greater power to change the working conditions and possible 
advancements for other female employees7. 

The implementation of the quota system pertaining to corporate boards and political 
offices to overcome the traditionally denied access to such positions, has been a very 
controversial issue, and still is. Certainly, the fact that a woman is in a decision-making 
position does not guarantee a positive outcome. There are some examples that show that 
quotas have only been used to appease the gender conflict without resolving it. An 
important number of experts agree that, before the implementation of the quota system in 
companies, trade unions and political offices, there was strong conflict which created an 
intriguing fusion between feminism and labour. This combination allowed women to build 
their own political independence in order to reaffirm their point of view. 

Notwithstanding, to stand in favour or against the quota system is very complex, 
although it is always better that it is in force rather than not ever existing. It makes a greater 
difference to have reached a decison-making position not due to political measures but due 
personal achievement. 

It may be right to consider that in a pathriarcal system, such as the Spanish society, the 
implementation of gender quotas help combat different types of discrimination against 
women from both the top of the corporate ladder and the social system itself. 

We must take into account that some experts think of these quotas as an obstacle to the 
real conflict between genders. They reached this conclusion after a thorough analysis of our 
most recent history. It is likely that positive action measures are needed but they are not 
always enough. 

It would be advisable to go beyond such positive actions with extra measures to shorten 
the wage gap and to, also, assess if such elements will eventually impeed more efficient 
solutions to erradicate gender bias in the workplace and to promote economic justice. We 
would also have to ensure that these measures do not conceal the reality of gender violence 
but use practical and efficient strategies to combat gender violence in our society. 

As Simone de Beauvoir said “one is not born a woman, but becomes one”. 
 
 

                                                 
7 I would like to underline that in some countries, like the United Kingdom, this matter has not yet been addressed 

through mandatory regulations. In all truth, they have obtained quite remarkable advances. (The United Kingdom is 
among the top 5 countries with the most ‘women on boards’,23 %.) However, we must also say that the British labour 
market and business organisation have certain peculiar features that do not exist in Spain. 
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THE EXTENT OF THE OBLIGATION TO IMPLEMENT 

THE INTERNATIONAL JURISDICTIONAL ACT 
 

Mihai GRIGORE∗∗∗∗ 
Florin Octavian BARBU∗∗∗∗∗∗∗∗ 

 
 
Abstract. The adoption of juridical act by a competent international court or tribunal, has the 

effect of obligation imposed on the subjects in dispute to execute it exactly, in General, the judicial 

proceedings are taking place there at the moment when a final judgment is rendered, and it becomes 

known to the parties, but when this ruling has its effect their presumed, i.e. with the full effect of the 

ruling. The decisions by the international jurisdictional court have special effect in the international 

legal order, as well as in the internal legal order of States - parties to the dispute, but also to other 

states not covered directly by the judgment to be enforced. 

Keywords: adoption act, International Court or Tribunal, judgment, execution  

 
 
The obligation to execute the international jurisdictional laws is based on a custom 

structure, by which the States parties have an Interstate dispute which are maintained to 
comply with the good faith judgment of the Court. With the development of international 
relations, the custom rule acquires a new configuration structure, fits within the framework 
of conventional imperative public international law. Thus, the obligation of execution of the 
ICJ decisions, we found grounded, first and foremost, in the provisions of the UN Charter 
and in the Statute of the ICJ. In fact, the enforcement of an International Tribunal for does 
not take part in the proper judicial procedure, but concerns the judicial post stage, decisions 
of the ICJ appeal being definitive and non-susceptible according to the authority work 
judged.1 This principle is inherent to any judicial courts (domestic or international) and has 
a triple effect: irrevocable process, entrusting the ruling force of the evidence and giving the 
State the option of application the execution of the judgment handed down with the 
debtor’s obligations to prescribing the its compliance.2 

Art. 94, para. 1 of the UN Charter provides: “Every Member of the United Nations 

undertakes to comply with the judgment of the International Court of Justice in any cause 

to which it is a party.” Comparing, the Society of Nations Pact in art. 13 para. 4 provides 
that “the members of the League undertake to execute in good faith the judgments (of the 

Court of arbitration) and not to resort to war against a member of the League who comply 

with them. In case of non-executing, the Council proposes measures that should ensure the 

effect (of enforcement).” The differences between the wordings used in the text of these 
treaties require a few remarks. The term “execute” in the Pact requires the active conduct of 
the debtor in accordance with an International Tribunal act; the phrase “comply” in the 
Charter seems to be more appropriate, and there are a number of decisions which do not run 

                                                 
∗ Senior Lecturer, PhD in Law, Faculty of Law and Administrative Sciences, “Valahia” University of Targoviste, 

Romania. 
∗∗ Lawyer in Dambovita Bar, Romania. 
1 Barbu Denisa, Responsibility of states for not enforcing the international jurisdiction act, in The Juridical Current 

Journal, 2014, pp. 167-174. 
2 J. Limburg, L’autorité de la chose jugée des décisions des juridictions internationales, La Haye. RCADI, 1929, vol. 30. 

pp. 527-528. 
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itself and does not require active behavior on the part of the subjects concerned, such as the 
declaratory laws.3 On the other hand, the Charter does not operate with good faith, it 
actually being a general principle of international law, the States always being held to 
execute their obligations in good faith. In addition, the Charter, unlike the Pact, does not 
include provisions relating to the non-resort to war, which is logical, given the recognized 
principle enshrined in article 2 para. 4 of the general prohibition Charter of the use of force 
or the threat of using it. 

The Charter enunciates the principle of the relative authority of work judged, the ICJ 
judgment of compliance required for States parties in question, where the judgment is 
rendered. The League of the Nations Pact formulates the principle of absolute authority of 
the trial work, the sentence being relied on for all members of the international 
organization. 

The latter raises issues related to differentiation of the effects of decisions of the ICJ 
against the states-parties to the dispute and to non-member countries, in this regard being 
necessary the enforceability of the judgment across the execution obligation of the 
recipients and those who direct the judicial review act.4 It should be noted that at present 
193 Member States of the United Nations, are the only non-Member State, the sovereign 
being the Vatican with permanent observer status, the rest of the territories as they are not 
sovereign States, and not having the status of subjects of the international public law 
(though some states have recognized a special status - Kosovo, Palestine, etc.).5 

For the purposes of the enforceability of the judgment in judicial issues, should be 
assessed the position of the non-Member States of the United Nations, article 94, of the 
Charter being directly addressed to the Member States of the organization. According to art. 
93, para. 1, every Member-State of the UN is ipso facto a party to the Statute of the ICJ, art. 
93, para. 2 with respect of the possibility of accession to the Statutes of a State which is not a 
member of the United Nations, the conditions of membership being determined in each 
particular case by the General Assembly at the recommendation of the Security Council. This 
was the case of Switzerland (1946), Liechtenstein (1949), San Marino (1953) and Nauru 
(1987), who recognized the jurisdiction of UN through a political declaration, committing to 
abide in good faith by accepting the decisions of the Court and all the obligations put in 
charge of a UN Member under article. 94 of the Charter. Thus, although not nominated, the 
states were members of the United Nations have become parties to the Statute of the ICJ, 
assuming the positive obligation to execute the decisions issued by the Court. 

In this optic, the judgments of ICJ are opposed to the States not only on the basis of 
the UN Charter, but also the sole basis of the Statute of the ICJ. If the State is not a member 
of the world Organization. 

The same array is followed in the maritime international contentious. Art. 33 of the 
TIM statute expressly provides that “the Tribunal’s decision is not binding but for the 
parties and only for the resolved cause”. 

The situation is particular regarding CIP sentences, being a universal jurisdiction of 
decision-making acts of repression which are adopted in relation to injurious actions of 
concrete subjects, subject to international criminal responsibility. Thus, in accordance with 

                                                 
3 Barbu Denisa, Barbu Florin Octavian, Techniques of enforcements of international jurisdiction acts, in The Juridical 

Current Journal, 2014, pp. 240-251. 
4 Barbu Denisa, The acts of the International Court of Justice, in “Valahian Journal of Economic Studies”, vol. 5 (19), 

no. 4/2014, 2014, 2014, pp. 23-28. 
5 Nations Unies. Etats membrés (http://www.un.org/fr/members/index.shtml). 
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the Rome Statute (art. 25), the individual responsibility principle finds specific 
consecration, being stipulated that the CIP shall have jurisdiction exclusively to individuals 
who commit a crime in the area of the jurisdiction of the Court; orders, or determines such 
crimes; assists or favors while committing the crime; directly and publicly inciting the 
perpetration of genocide. The CIP Statute provides in a clear manner that no regulations of 
the Statute regarding the personal liability may not affect the responsibility of States under 
international law. 

Consequently, the sentences issued by CIP, are necessarily relied on the persons guilty 
of committing the international criminal offences in the scope of the jurisdiction (ratione 

materiae) of the Court. 
The Statute of the International Criminal Tribunal for Rwanda set forth in art. 22 (“the 

judgment”) that the court decides and lays down punishment for prosecuted persons 
committing serious violations of humanitarian law.6 Also, the statute of TIPR, in the art. 5 
(“jurisdiction ratione personae”) provides that the Court shall have jurisdiction over natural 
persons pursuant to the provisions of the Statute. The principle of international criminal 
responsibility finds its consecration in art. 6, which provides that persons who planned, 
instigated, ordered, committed or otherwise have witnessed committing crimes from the 
jurisdiction of the Court, should answer for the crimes individually concerned, in this 
regard, the Tribunal of TIPR – the sentence - first is binding and produce legal effects on 
the person, on whose guilt has been established within the international process. 

It is clarified that the sentences of the international criminal courts are binding upon 
States in their capacity as subjects of international public law in the execution of the 
judicial act issued side. 

Thus, the status of International Criminal Tribunal for the former Yugoslavia, in art. 2 
called “The enforcement of sentences” establishes that imprisonment is to be enforced in a 
State designated by the Tribunal from a list of States which have notified the Security 
Council their willingness to accept prosecuted persons. The imprisonment will conform to 
applicable statute law, supervision on the part of TIPR. In this regard, the State has 
expressed agreement to receive the person on trial by the Tribunal for the purpose of 
imprisonment, in the designation, to honor the obligations assumed previously to the 
designation. 

Regarding the ECHR, the Protocol 14 to the Convention, adopted on 13, May 2004 
and entered into force on 1 June 2010, introduced a number of changes concerning the 
enforceability for the judgments of the ECHR on the edge of the cases, of which it is seized. 

Therefore, in accordance with the provisions of the Protocol, inserted in art. 46 of the 
Convention (“the compulsory force and the enforcement of judgments”) the High 
Contracting Parties undertake to abide by the final judgments of the Court in disputes in 
which they are parties, the final judgment of the Court being transmitted to the Committee 
of Ministers which shall supervise its execution. 

Where the Committee of Ministers considers that the interpretation of a final judgment 
causes difficulties for the supervision of the execution of the judgment, it may refer to the 
matter to the Court to rule on this issue, the decision to refer the matter to the Court being 
taken by a majority vote of two thirds of the representatives entitled to participate in the 
work of the Committee. If the Committee of Ministers considers that a party refuses to 
comply with the judgment, he may refer the matter to Court over the issue of compliance 

                                                 
6 Barbu Denisa, Răspunderea persoanei fizice în dreptul internaţional penal, Editura Lumen, Iaşi, 2015, pp. 61-63. 
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with the obligations of this part of the responsibility. If the Court finds a violation relating 
to the execution of the judgment adopted, it resends the cause of the Committee of 
Ministers to examine the measures to be taken. 

Until the adoption of Protocol 14, the power of monitoring the execution of the CM of 
the CoE, being a political organ, were limited: in the situation in which the Committee of 
Ministers considers that the State claimed that refuses to honor its obligations on the edge 
of a judgment against it, this was authorized to use the coercion methods to ensure the 
execution of the judgment issued, pursuant to the regulations of the Council of Europe’s 
Statute (suspension of voting rights, exclusion from the Organization) - methods that do not 
have proven its effectiveness. The Protocol 14 gave the Committee from now on, legal 
levers against the State which does not comply with the obligation of execution, levers, 
which we hope they will find the effectiveness in the near future. 

In fact, the rapid and complete execution of judgments issued by the ECHR is vital, 
the Member States of the Council of Europe, having regard to the obligation to respect the 
collective authority of the Court as a guarantee for the credibility and effectiveness of 
European conventional system. 

We are emphasizing that the execution of ECHR judgments passed by in the 
foreground of the States which are subjects concerned within a process in court and, 
accordingly, which have been found guilty of violations of fundamental rights and 
freedoms recognized and guaranteed by the Convention.7 

From this, it follows, that the positive obligation to execute judicial acts, is imposed on 
States in their capacity as Plenipotentiary subjects of the public international law and 
regards the state per se, in that it does not apply to certain national authorities or organs. 

In principle, this means that all the internal organs of a State (executive, legislative and 
judicial) is to adopt a coherent and appropriate conduct in order to produce the effects of 
the international judgment. 

In the foreground, the obligation to execute it is necessary for the Executive of the 
State, this was the representative of the State in international relations, and in this respect 
the Government, regardless of the form of governing or the political system, identifying 
with the State entity, defending the interests of the State executive agent within the 
framework of the international judicial proceedings. Thus, the executive body is responsible 
for producing the effects of the judgment in the international legal order, the execution of 
the judgment in fact answering some political considerations. However, the effects of a 
judgment is not just limited to the sphere of international relations, in separate cases they 
produce effects in the domestic legal order of States - parties to a dispute. 

The national legislative bodies can occur if the judgment passed requires amendment 
of the existing legal framework, while perfecting the positive law and bringing it in 
accordance with the recognized norms (most often conventional) of the international law. 
Such situations are common with regard to jurisdictions with supranational shade (ECHR, 
the CJEU) but not specific and exceptional for the work of the ICJ. 

The national judicial courts may attend the execution of a judgment of the international 
situation in the application of procedural measures (issuance / lifting arrest warrants / restraint 
with regard to certain persons, hearing of witnesses, the collection and presentation of evidence, 
etc..), being distinguished for the enforcement of laws, statements issued by international courts 

                                                 
7 Barbu Denisa, The importance of the international jurisdictional act in the protection of fundamental human rights and 

freedoms, in Valahia University Law Study, volume XXIV, issue 2, 2014, pp.55-60. 
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for international crime repression (TIPIu, CIP, etc.), when it is imposed on States the positive 
obligation to bring in front of the international forum of persons sentenced or the execution of 
punishment applied to persons prosecuted and found guilty.8 The national courts are sometimes 
kept from interfering in the enforcement of the international decisions which provide for 
conservatives measures such as the ban on expulsion, or of a person during the process of 
separation of children, the prohibition of parents or relatives. 

In practice, some states are reluctant towards the necessary measures of the 
international jurisdictional acts involving injunctions to its internal bodies, asked for a 
single fact that it threatens the wholeness, the autonomy and the uniqueness of the State 
powers, inherent to the elements of State sovereignty.9 

In this respect it is relevant that the U.S.A. example which twice - in the matter of the 

Vienna Convention regarding consular relations (Paraguay vs. The U.S.A.) and in the 
second matter La Grand (Germany vs. United States) has not complied with Ordinances 
adopting measures against capital punishment of the Conservatives on the subjects 
concerned in cases, until the International definitive pronouncement of judgments. 

The American federal executive authorities in both cases have argued that they could 
not influence the domestic courts of the Federated subjects, given the principle of 
separation of powers in the State and the federal Government of mixture in judicial and 
Political Affairs of the Federated States. Therefore, the Ordinances concerning the 
Conservative measures prescribed by the CU to be applied remained unexecuted. 

We emphasize that the U.S. Government’s arguments cannot be retained if a judicial 
commitment learns obligations assumed by States to enforce the judgment given by the 
accepted international jurisdiction, even more so if this commitment takes the form of an 
international treaty. Subsequently, the State under the Vienna Convention on the law of 
treaties10 is in the legal impossibility to invoke the provisions of its internal law in 
justifying non-execution of an international treaty (art. 25). In addition, the principle of 
federalism implies that treaties concluded by a federal State are binding and applying to all 
members of the Federation. 

Internationally, the U.S. refused the enforcement of ordinances issued by CU, and not 
one of the original immediate subjects. 

If the failure of the Conservative measures prescribed by CU had negative implications 
for the authority of the High Court and an equal and certain manner has encroached on the 
authority and prestige of the U.S. Federal Government versus the Federated States, especially 
regarding the compliance with the rules of the international law.11  

 
 
Conclusions 
 
Left in the care of the States through which the judged work authority is assigned, the 

execution of definitive judicial laws, alleging doctrinal fact to few comments because the 
parties must comply with the decision of international jurisdiction and to give all the good 
faith required, in this regard, the matters relating to the application do not have any 

                                                 
8 Barbu Denisa, Genocidul, infracţiunile contra umanităţii şi cele de război. Repere în Codul penal român în raport cu 

Statutul de la Roma, Editura Lumen, Iaşi, 2015, pp.12-14. 
9 Marţian Niciu, Drept internaţional public, Ed. Servosat, Arad, 2001, p. 67. 
10 Convenţia asupra dreptului tratatelor din 23 mai 1969, in Marţian Niciu, Culegere de documente de drept 

internaţional public, vol. I, Bucureşti, Ed. Lumina Lex, 1997, pp. 336-390. 
11 D.F. Vagts, Taking Treaties less Seriously in: AJIL, 1998, vol. 92, p. 461. 
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autonomy in relation to those related to the enforcement of international norms that are 
binding on the general in the absence of centralized mechanisms for achieving forced or ex 
officio to international law, judicial acts do not have binding force. The rules from which 
they result are not available any more, and no less the legal force which it enshrines, in 
consequence, their execution is subject to the same techniques. According to the authors 
Jean Combacau and Serge Sur the refusal of enforcement for a judicial act commits the 
most obvious responsibility of the State, whose behavior becomes claimed “more clearly 
illegal” and enhanced facilities for the injured State to implement the unilateral techniques 
to achieve its rights in respect of which it has already achieved a jurisdictional 
consecration12 In this situation, disregarding the provisions of the UN Charter that allows 
the Security Council to refer to the executory decision of the ICJ, from a political point of 
view, the State complained of a more difficult to refuse any individualized jurisdictional 
and univocal weapons than a rule often inaccurate that was embodied, identified or 
interpreted in a concrete case.  
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THE RIGHTS OF THE DETAINEES INTO NATIONAL,  
REGIONAL AND INTERNATIONAL REGULATIONS 
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Abstract. By condemning lawfully to executing a custodial sentence, the persons in such a legal 

situation do not fall into decay of other rights regulated and guaranteed by internal, regional and 

international regulations. Respecting the rights of the detainees constitutes the basis for their 

rehabilitation, so these fundamental rights must be manifested by the organizational structure of the 

penitenciary and the treatment of this category of people, who enjoy certain rights nationally, 

internationally and regionally regulated. 

Keywords: detainee, rights, deprivation of liberty. 

 
 
1. National regulations regarding the rights of the detainees 
 
Development and adoption of the Criminal Code and the Criminal Procedure Code, that 

entered into force on 1 February 2014, was a significant moment in the evolution of the 
Romanian legal system, which resulted in the elaboration of a new law regarding the execution 
of the punishments and the measures depriving the liberty ordered by the court in criminal 
proceedings, respectively Law no. 254 of 19 July 2013, repealing the Law no. 275/2006. 

In terms of exercise of the rights of persons sentenced to imprisonment, the Article 56 of Law 
no. 254/2013 contains general provisions, stipulating that the exercise of rights by these categories 
of persons can be restricted only within the limits and under the Constitution and the law. 

Protection of rights of convicted persons is regulated in Article 57 of Law no. 
254/2013, done by Supervising Judge of the deprivation of liberty. Thus, against the 
measures concerning the exercise of rights taken by the prison administration, the persons 
sentenced to imprisonment may complain to the Supervising Judge of the deprivation of 
liberty, within 10 days from the date when they became aware of the punishment. 

The convicted person is heard, necessarily, at the place of detention, by the Supervising 
Judge of the deprivation of liberty1. Supervising Judge of the deprivation of liberty may 
proceed to listening of any other person in the prison system in order to establish the truth. 
The Supervising Judge of the deprivation of liberty resolves the complaint in a motivated 
decision within 15 days of its receipt and pronounces one of the following: 

a) admits the complaint, in whole or in part, and decides the cancellation or the 
modification of the punishment decided by the prison administration or binds the prison 
administration to take the necessary legal measures; 

b) rejects the complaint if it is unfounded, devoid of purpose, late or inadmissible, as 
applicable; 

                                                 
* Lecturer, Ph.D., Faculty of Law and Administrative Science, Ecological University of Bucharest, Romania, e-mail: 

radulescuirinaro@yahoo.com. 
** Lecturer, Ph.D., Faculty of Law and Administrative Science, Ecological University of Bucharest, Romania, e-mail: 

coripopescu@yahoo.com. 
1 In the conception of Law no. 254/2013, the institution of the supervisory judge of the deprivation of liberty replaced 

the institution of delegated judge from the regulation of Law no. 275/2006. 
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c) notes the withdrawal of the complaint. 
The Supervising Judge of the deprivation of liberty’s conclusion shall be communicated 

to the person convicted and to the prison administration within 3 days after decided. 
The authority to hear the complaint belongs to the Supervising Judge of the deprivation 

of liberty of the penitentiary that decided on the measures regarding the exercise of rights. 
Against the Supervising Judge of the deprivation of liberty’s conclusion the convicted 

person and the prison administration can formulate appeal to the court in whose jurisdiction 
is the penitentiary, within 5 days of the notification of the conclusion. 

The contestations are submitted to the Supervising Judge of the deprivation of liberty 
who pronounced the decision. The contestations shall be submitted to the court along with 
the case file, within 2 days of their reception. The contestations shall be heard in open 
session, summoning the convicted person and the prison administration. The convicted 
person and the prison administration may submit written statements and conclusions. The 
convicted person is brought to court only ordered by the court, in this case being heard. 

Legal assistance is not mandatory. If the prosecutor and the prison administration 
participate at the trial, they can make conclusions. The court shall decide in final sentence 
in open court. The decision is communicated to the convicted person and to the prison 
administration. 

In principle, the national legal systems of all states regulate the right of the detainees 
to make complaints and to address demands to all authorities and to non-governmental 
organizations, domestic or international, verbal or written, regarding the problems they 
have on detention. The number of requests or complaints is not limited, and the 
correspondence with these institutions is usually confidential. 

We specify that each state has a network of institutions that allow the exercise and 
ensuring of the rights of detainees, different, as we have shown above, depending on the 
requirements of each prison system2. 

Representatives of non-governmental organizations who act in human rights protection 
can visit the prisons and can make contact with people in the execution of custodial 
sentences, with the consent of the General Director of the National Penitentiaries 
Administration. Meetings between the representatives of non-governmental organizations 
and the persons in execution of custodial sentences are carried out confidentially, under 
visual supervision. 

As absolute novelty item, by reference to the provisions of Law no. 275/2006, Law no. 
254/2013 regulates the right to online communications, the right to vote and the right to rest 
and weekly rest. 

The regulations regarding the number of letters, packages, visiting hours and 
temporary absences from penal institutions are different depending on the security prisons 
category and the particularities of the organization of the prison system of each state.  

Generally, detainee's correspondence is unlimited and unrestricted in most countries, 
except that, for security reasons, it can be controlled or checked with the approval of 
competent authorities. 

The visits and packets constitute rights of detainees that can be limited only for 
reasons of public order and safety, which benefit of a different regulation according to 
country and type of prison. 

 

                                                 
2A. Bălan, E. Stănişor, R. Elas, European Prison administrations, Ed. Oscar Print, Bucharest, 2002, p. 47. 
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2. International regulations concerning the rights of the detainees  
 
The fundamental human rights are both internally and internationally regulated; 

consequently, also the rights of the detainees represent a field of regulation for the two 
mentioned levels, and for the prison system legal obligations established by legal rules. 

The principle of the legality of incrimination and punishments is a fundamental 
principle of the criminal law and, simultaneously, as shown in legal doctrine, one of the 
foundations of a democratic state, which has the obligation to warn before to hit3. 

The legality of the conviction of a person to a custodial sentence, and actions as the 
requisition and the preventive arrest of a person, are decided only through compliance of 
the regulations of incrimination, so that no innocent person is not convicted unfairly or 
suffer any damage in this sense4. 

Base on the regulations of art. 9.1 of the International Covenant on Civil and Political 
Rights: "Everyone has the right to liberty and security of person, no one shall be subjected 

to arbitrary arrest or detention. No one should be deprived of liberty unless it is justified 

and should be made in accordance with the procedure as stipulated by law." 
After the Second World War, the international community has expressed its concerns 

regarding the ensuring of the fundamental rights and individual freedoms, so that the 
United Nations has been established which adopted, on 26 June 1945, the Charter of the 
United Nations, whose fundamental objective was “defense of the future generations of 
wars" by reaffirming the faith in “fundamental rights, human value and human dignity". 

Universal Declaration of Human Rights5 marks a significant moment of evolution that 
recognizes that human rights does not deny the existence of legal obligations or restrictions 
of their exercise. 

 
The Ensemble of standard minimum rules for the treatment of detainee is a 

document adopted in order to establish decent, minimum conditions in prisons, for the 
reorganization and establishment of principles and rules to better coexistence of persons 
deprived of their liberty in detention establishments, in order to prevent crimes and abuses, 
as well as mistreatment, on 30 august 1955. This document is divided into two parts, part I 
which refers to the concept of general administration of penal establishments and part II 
concerning the rules applicable to detainees. 

The detainees benefit of equal treatment, excluding discrimination on any reason (race, 
religion, language, political and social affiliation, origin, ethnicity, etc.) and are registered 
in a register of entries/outputs, mentioning for everyone the name and first name, reason for 
detention, day and time of the consignment (respectively entry/output), detention or 
preventive arrest warrant, an esential document for the legality of entering into prison. 

The valuables of the person deprived of liberty that are not returned to the family are 
registered in an inventory and stored in a safe place, immediately after entry into prison, 
and the prohibited goods are given to the family or entered in inventory and returned when 
person is released. 

In case of death of the detainee, the prison management announces family or a person 
designated by it, situation encountered also in the case of sickness or transfer to another 

                                                 
3 J. F. Renucci, Treaty of European human rights law, Ed. Hamangiu, Bucharest, 2009, p. 305. 
4 A.-L. Lorincz, Criminal Procedure Law, University Course, Ed. Universul Juridic, Bucharest, 2015, p. 7. 
5 C. F. Popescu, M.-I. Grigore-Rădulescu, Legal protection of human rights, Ed. Universul Juridic, Bucharest, 2014, pp. 54-55. 
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penitentiary. The transfer should not put the person in an embarrassing or degrading 
situation, being hidden from the public throughout performing of that action. 

There are also provisions regarding the rights to food, housing, separation on category, 
clothing, exercise, healthcare, information, religious assistance. 

The Ensemble of standard minimum rules for the treatment of detainee also stipulates 
the conditions that prison staff must meet, their behavior, duration and frequency of 
inspections in penal establishments. 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment has been adopted on 10 December 19846 and entered into force on 26 June 
19877 giving due importance to human dignity. 

For the purposes of this Convention, "torture" is defined as "inhuman treatment aiming 
to obtain information or confessions or imposition of a punishment", and "inhuman 
treatment" means "a behavior meant to voluntarily cause severe physical or mental 
suffering, unreasonable or unjustifiable ". 

Therefore, to person subjected to torture it is restricted the freedom of physical and/or 
mental, this acting defensively in performing activities that do not express his own reason. 
The person who claims to have been tortured in a State may complain to the authorities, 
having assistance and protection in this regard. To witnesses of such crimes is guaranteed 
also protection. 

We mention that under the stipulations of the convention, both the practice of torture 
and atypical forms of this crime (the criminal attempt) are incriminated, and different forms 
of participation (instigation, complicity), each state being obliged to establish its own 
system of criminal punishment of this nature. 

General Assembly of United Nations raised the issue of the phenomenon of juvenile 
delinquency, the starting point for developing the United Nations Standard Minimum 
Rules for the Administration of Juvenile Justice being the Universal Declaration of 
Human Rights, the International Covenant regarding Civil and Political Rights, the 
International Covenant regarding economic, social and cultural rights, but also other 
instruments concerning the human rights regarding youth and children. 

The Beijing Rules8 stipulate, in Part I of the Appendix, the fundamental prospects9 
taken into account to establishing a global political and social balance protection of juvenile 
and minor criminals, given the ease of their manipulation and the vulnerability that they 

                                                 
6 Corina Florenţa Popescu, Maria-Irina Grigore-Rădulescu, op. cit., p. 59. 
7 Romania adhered to this Convention by Law no. 19/1990, published in the Official Gazette of Romania, Part I, no. 

112 of 10 October 1990. 
8 The United Nations Standard Minimum Rules for the Administration of Juvenile Justice has been adopted by 

Resolution 40/33 of 29.11.1985, known as “The Beijing Rules”. 
9 The whole set of fundamental prospects of the United Nations Standard Minimum Rules for the Administration of Juvenile 

Justice are: member states undertake, in accordance with their general interests, to protect the welfare of the minor and 
his family; member states shall endeavor to create conditions to ensure to the minors a peaceful life, in which the minor 
is surrounded, during periods in which he is most exposed to deviant behavior, to personal prosperity and to an 
education that it will drives him away as much as possible from any contact with the criminality and delinquency; it must 
mobilize to take positive decisions to ensure full training of all existing resources, especially the family, the volunteer 
persons as well as other groups in the community, such as schools and other community institutions, in order to promote 
the welfare of the minor and therefore, to reduce the need of intervention of the law, so that the person to be treated 
effectively, fairly and humanely in his conflict with the law; Juvenile justice is an integral part of the national development 
process of each country, within the general framework of social justice for all juveniles, thus contributing, at the same 
time, to youth protection and maintenance of peace and order in society; the ways of implementation of the present 
Rules depend on the economic, social and cultural rights in each Member State; juvenile justice services must be 
systematically controlled and coordinated in order to improve personnel competence to these services, especially its 
methods, the way of approaching the subjects and attitudes towards them. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

192

 

prove in execution of a custodial sentence. Essentially, the main goal of the document is 
exactly to ensure all preventive mechanisms in order to avoid the use coercive force of the 
states, subsidiary, by regulating also the issues concerning juvenile justice administration. 

Besides these fundamental insights, the Rules clearly state the prohibition of 
discrimination based on race, language, opinion, social, political, religion affiliation, or any 
other criteria, and the possibility of each state to act according to its own rules, but also the 
obligation to adjust the overall regulatory and institutional frame requirements specified in 
the document. 

As purpose of United Nations Rules for the Protection of Juveniles Deprived of their 
Liberty, the concept of "deprivation of liberty" means detention, imprisonment or 
placement in a custodial environment publicly or privately of a person, based on an order 
issued by a public administrative authority or other public authority with powers on this 
matter, environment that a person under the age of 18 he cannot leave by its own will. 

Similar to Beijing Rules, also this regulation on the matter means the determination of 
fundamental insights10, but none of the contained provisions shall not be interpreted as 
precluding the application of tools and specific rules of the United Nations nor those 
relating to human rights recognized by the international community, which worth more in 
terms of rights, care and protection for minors, children and all youth. 

The Body of Principles for the Protection of All Persons under Any Form of 
Detention or Imprisonment has been adopted in 1988 and represents a summation of 
regulations provided in all legal instruments applicable to the treatment of persons deprived 
of their liberty in places of detention and are, practically, the quintessence of the above 
regulations. 

 
3. European regulations relating to the rights of detainees 
At the European Council’s level, the most important intergovernmental organization in 

Europe, which has as main task the dedication and protection of human rights, there have 
been adopted the following conventional tools that constitute the foundation of the 
European system11, namely: the Convention for the Protection of Human Rights and 
Fundamental Freedoms (European Convention of human rights); European Social Charter; 

                                                 
10 Fundamental prospects mean: juvenile justice system must respect the rights and security of minors and to improve 

their physical and mental wellbeing. Imprisonment should be used as a last resort; the imprisonment of minors shall 
be decided only in accordance with the principles and procedures set out in these Rules as well as the Beijing Rules, 
and will be decided as a last action and for the minimum necessary period and should be limited to exceptional 
cases and the duration of the sanction should be determined by the judicial authority without excluding the possibility 
that the minor to be released before this period; the subject of these Rules is to establish minimum standards 
acceptable for United Nations for the Protection of Juveniles Deprived of their Liberty in all its forms, compatible with 
human rights and fundamental freedoms, regarding the counteracting the negative effects of any type of detention 
and increasing the integration into society; the Rules need to be applied impartially to all minors without 
discrimination; the Rules are designed to serve as a practical reference models and to give incentives and guidance 
to the professionals participating in the administration of juvenile justice system; the Rules must be made available to 
personnel in justice of minors into their national languages. Minors who lack in sufficient spoken language of the 
personnel of the settlement of detention shall be entitled to the free services of an interpreter when needed, 
especially during medical consultations and application of disciplinary measures; he States will have to introduce 
these rules when these correspond, in their legislation, or to amend it accordingly and to establish effective ways to 
appeal for non-compliance, including pecuniary penalties, in cases where are caused harms to the minors. The 
States should also monitor the implementation of these Rules; competent authorities shall try to consistently 
sensitize the public on the fact that the care of hospitalized minors and their preparation for reintegration into society 
is a social service of great importance and for this purpose will have to be taken effective measures in order to 
improve open contacts between the juveniles and the local community. 

11 N. Purdă, N. Diaconu, Legal protection of human rights, Second edition, revised and enlarged, Ed. Universul Juridic, 
Bucharest, 2011, p. 83. 
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Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment; Framework Convention for the Protection of National Minorities; Convention 
for the protection of Human Rights and Dignity of the Human Being with regard to the 
Application of Biology and Medicine). 

In terms of analyzed matter, it justifies interest, primarily, the European Convention 
on Human Rights, which in Article 1 states that "The High Contracting Parties shall 
secure to everyone within their jurisdiction the rights and freedoms defined in Section I of 
this Convention ". 

Rights and freedoms stipulated by the Convention that can be grouped as follows12: 
– rights and freedoms related to individuals: the right to life (art. 2); prohibition of 

torture and inhuman and degrading treatments (art. 3); prohibition of slavery and 
forced labor (art. 4); the right to liberty and security (art. 5); freedom of movement 
(Protocols 4 and 7); abolish the death penalty (Protocols 6 and 13); 

– rights related to private life: the right to respect for private and family life, home and 
correspondence (Art. 8); right to marriage (art. 12); equality between spouses 
(Protocol 7); 

– procedural rights: the right to a public trial, equitable, conducted in a reasonable 
time, in front of an independent and impartial court, established by law (Art. 6); 
legality of crimes and punishments (art. 7); the right to an effective remedy (art. 13); 
the right to a second degree court in criminal matters (Protocol 7); 

– freedom of thought, conscience and religion (art. 9); 
– protection of social and political activity: freedom of expression (art. 10); freedom of 

peaceful assembly and association (art. 11); right of free elections by secret ballot 
and the right to education (Protocol 1) 

– right to own property (Protocol 1) 
– non-discrimination in the exercise of rights and freedoms provided by the 

Convention (art. 14) and the general non-discrimination principle (Protocol 12). 
Secondly, significant for the herein analysis it is the Convention against Torture and 

Other Cruel, Inhuman or Degrading Treatment or Punishment13, of whose purpose 
was to enhance the protection of the detainees14 who are considered victims of violation of 
the prohibition of torture and inhuman or degrading treatments, but does not define the 
notions of torture, inhuman or degrading treatment, deprivation of liberty15. Convention 
only covers the institutional and procedural rules, therefore it provided the establishment of 
an extra-judicial mechanism - the Committee against Torture – having a preventive nature, 
based on visits to places of detention16. 

Recommendation no. R (84) 12 concerning the foreign detainees has been adopted 
by the Committee of Ministers on 21 June 1984 and recommends to the governments of 
States to implement the principles contained in the recommendation in their law and legal 
practice, in order to lower the difficulties related to language, culture, customs and religion 
encountered by the foreign detainees, as well as prison administration dealing with them, to 

                                                 
12 R. Miga-Beşteliu, C. Brumar, International protection of human rights, Course notes, Vth edition, Ed. Universul 

Juridic, Bucharest, 2010, pp. 66- 67; C. F. Popescu, M-I. Grigore-Rădulescu, op. cit., p. 63. 
13 It has been adopted in Strasbourg on 26 November 1987 and entered into force on 1 February 1989. Romania 

ratified it by Law no. 80/1994, published in the Official Gazette of Romania, Part I, no. 285 of October 7th, 1994. 
14 For the purposes of this Convention, the detainees are detained persons and those who are in the execution of 

custodial sentences. 
15 R. Miga-Beşteliu, C. Brumar, op. cit., p. 74. 
16 N. Purdă, N. Diaconu, op. cit., p. 87. 
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whom goes the obligation to provide translation and interpretation, to offer special 
provisions for visits and other contacts with the external world, to adapt the possibilities 
offered in education and training, and to the respect the special requirements in the matter 
of food. 

The Recommendation aims to facilitate the task of the prison administration and 
improve the situation of persons sentenced to imprisonment, stating in Annex 30 principles 
grouped into seven chapters: distribution in the places of detention; the treatment in prison 
establishments; the help of the consular authorities; the help of the social authorities; the 
training and use of prison personnel; collection of statistics; expulsion and repatriation. 

Recommendation 1257 (1995) concerning the conditions of detention in Member 
States of the Council of Europe has been adopted in order to promote a policy of 
development of the reasons for replacement and reduction of penalties in order to identify 
solutions for reducing the prison population. 

Recommendation R (99) 22 of Committee of Ministers to Member States related 
to prison overcrowding and increasing of the prison population adopted on 30 
September 1999 by the Committee of Ministers aims to make recommendations to Member 
States to take appropriate measures regarding the phenomenon of overcrowding in 
penitentiaries. Thus, special attention should be paid to crime prevention, to the extension 
of the punishment institutions and to the existence of causes of non-punishment, to 
streamline the sanctions and measures with and without deprivation of liberty and to the 
realities in prisons. 

Recommendation Rec (2006) 2 of the Committee of Ministers of the member 
states of the Council of Europe regarding the European prison rules has been adopted on 
11 January 2006 and refers to the fundamental principles, the detention conditions and 
health of the detainees, the respecting of the order in prisons, the management and the 
personnel of the unit, the inspection and monitoring in penitentiary, issues related to 
preventive arrests, as well as the objective regime of the detainees. 

In addition to these European regulations related to the rights of detainees previously 
analyzed in this synthesis, we mention that there are other recommendations regarding 
concrete issues related to the application of treatment for the persons detained in places of 
detention, as follows: the transfer of the convicted persons [Recommendation nr. R (92) 
18), psychiatry and human rights (Recommendation 1235 (1994)], management by 
penitentiary administrations of the life sentenced detainees and other detainees with longer 
sentences [there is only a draft to Recommendation Rec (2003)], the effects of detention on 
family and social level (Recommendation 1340 (1997)), the leaving prison 
[Recommendation no. R (82) 16], the education in prison [Recommendation no. R (89) 12]. 

 
 
Conclusions 
 
Respecting the rights of the detainees constitutes the basis for their rehabilitation, so 

these fundamental rights must be manifested by the organizational structure of the 
penitenciary and the treatment of this category of people, who enjoy certain rights 
nationally, internationally and regionally regulated. 
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THE USE OF POLITICAL-DIPLOMATIC METHODS  
FOR RESOLVING ENVIRONMENTAL CONFLICTS 

 
Dan GUNĂ∗∗∗∗ 

 

 
Abstract. The practice of states, namely that of inserting in environmental treaties the 

provisions regarding the settlement of disputes, has undergone a certain evolution in time, going from 

the lack of any special regulations regarding this aspect until establishing some quite detailed 

systems involving it. Many of the conventions within the international environmental law field include 

international negotiations or other peaceful settlement means chosen by the parties as a first step for 

the resolution of disputes; among these methods, an important role is played by the international 

enquiry and reconciliation. Concrete references to the mediation method or the good offices are quite 

a few within international conventions related to the environmental protection. 

Keywords: environmental dispute, political-diplomatic methods 

 

 

1. International negotiations 
 
International negotiations are present as a method to settle disputes in almost all the 

multilateral environmental treaties. In the bilateral ones, consultations appear quite 
frequently together with the negotiations. When it comes to negotiations, from the analysis 
of multilateral conventions within the environmental law field, it results that this method is 
regulated either as a compulsory or alternative method, together with other peaceful 
settlement means1. Regarding the compulsory character of negotiations, it must be 
underlined that this refers to the start of negotiations, but not also to the resolution achieved 
by this method. Among the conventions providing for the compulsory use of negotiations, 
the following ones can be reminded: The Convention on International Trade in Endangered 
Species of Wild Fauna and Flora – article 18.1 and the Convention on the Conservation of 
Migratory Species of Wild Animals, adopted at Bonn on 23rd June 1979, article XIII.1. 

The compulsory use of negotiations is also encountered in bilateral environmental 
agreements. Among the agreements concluded by Romania which are part of this category 
we should remind: the Agreement between the Romanian Government and the Turkish one 
regarding the cooperation in the environmental protection field, signed at Bucharest, on 10th 
September (article 8). 

Consultations can emerge as a means to settle conflicts, but they are also used for 
choosing the means to settle conflicts. The Antarctic Treaty System from 1959, but also the 
Protocol on Environmental Protection to the Antarctic Treaty signed at Madrid in 1991 
state that parties must consult themselves regarding the methods to settle the disputes 
generated by the enforcement or interpretation of the Treaty2. Moreover, consultations are 
used for resolving the disputes generated by the enforcement of the conventions, but which 
cannot be qualified as a conflict. In this case, we can say that they have a preventive 

                                                 
∗ Assistant Professor, “Valahia” University of Târgovişte, Faculty of Law and Administrative Sciences, Târgovişte, 

Romania. 
1 United Nations Environment Programme,Compliance Mechanisms Under Selected Multilateral Environmental 

Agreements, UNEP/Earthprint, 2007, p.121. 
2 See for this matter the provisions of article XI of the 1959 Treaty, and article 18 of the 1991 Protocol. 
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function, since they prevent the evolution of these problems towards a more emphasized 
conflictual state. Agenda 21 refers at chapter 39 to the use by the states of the consultations 
regarding situations which could lead to the apparition of disputes.  

The references to consultations as a means of prevention can be found in many 
regulations of international environmental law, which contain a specific clause regarding 
this aspect. Among the multilateral agreements containing such clause, we can remind: the 
Convention on Climatic Change from 1992 (article 13), the Geneva Convention from 1979 
(article 5); among the bilateral agreements, we should remind the Convention between the 
Romanian Government and the Polish one regarding the cooperation for the plants 
protection signed on 11th July 2001 (article 14). 

Consultations appear less frequently as a means to settle disputes related to 
multilateral environmental agreements and more frequently in the bilateral ones. Among 
the multilateral agreements, we can remind the Protocol for the interpretation of the Alpine 
Convention from October 2000, which states at article 1 that if a conflict emerges in term of 
the Alpine Convention enforcement or interpretation, but also of its protocols, the parties 
shall aim to find a solution, first of all by means of consultations. On the basis of article 22 
of the North-American Environmental Agreement (1993), any member state can demand in 
written the start of consultations if it is not pleased with the enforcement of environmental 
regulations by another member state3. 

Regarding the use of diplomatic negotiations, some conventions clearly state that if 
they fail, other means shall be resorted to (for instance article 11.2 of the Convention 
regarding the ozone layer). 

In many environmental conventions negotiations are alternatively provided, together 
with other means chosen by the parties4. The importance of negotiations in this field was 
underlined also by the specialized literature5 but also by the number of the cases resolved in 
such way.  

 

 

2. Mediation and good offices 
 
There are only a few references to the mediation or good offices method within the 

international conventions belonging to environment protection. Most of the times, the 
reference is an indirect one, pointing to the category to which the peaceful settlement means 
belong. Among the conventions making reference to these political-diplomatic means, we 
can mention: the Convention on the Protection of the Ozone Layer, stating at article 11 
point 2 that if negotiations fail the parties can resort by common agreement to the mediation 
made by a third party. The provision will also be enforced to the Montreal Protocol; the 
Convention on the Conservation of European Wildlife and Natural Habitats from 1979 
(article 18.1). 

                                                 
3 Among the bilateral agreements providing for consultations as a settlement method, here are a few: the Cooperation 

Agreement between the Romanian and Hungarian Governments on the protection in the environmental field, signed 
at Bucharest in 1997 (article 8); the Agreement from 3rd January 2000 between the Romanian and Israeli 
Governments in the field of environmental protection and nature conservation (article 10).  

4 An example is offered by article 15 (1) of the Espoo Convention (1991). Similar provisions can also be found at article 
16 (1) of the Aarhus Convention from 1998, article 13 of the Geneva Convention from 1979 and art. 14 (1) of the 
Convention on Climatic Changes.  

5 Alex G. Oude Elferink, Oceans Management In The 21st Century: Institutional Framework & Responses, Martinus 
Nijhoff Publishers, 2004, p346; Natalie Klein, Dispute Settlement in the UN Convention on the Law of the Sea, 
Cambridge University Press, 2004, p. 31-33. 
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Moreover, there also some other conventions with similar provisions:  
– the common Convention on the Safe Management of Used Oil and Radioactive 

Waste, adopted at Vienna in 1997 (article 38)6;  
– the Convention on Nuclear Safety adopted at Vienna (1994) refers at article 29 to the 

role played by the Reunion of the Parties in resolving the conflicts between the member 
states. 

On the basis of the North American Agreement on Environmental Cooperation (1993) 
the Commission for Environmental Cooperation was set up as an implementation body. 
According to article 10 letter d) of it, the Council has several intervention options for the 
settlement of disputes, among which good offices, mediation and reconciliation. It can also 
make recommendations and assist the parties for the settlement of disputes, activities which 
in our opinion are integrated in the mediation ones. 

As for the marine environment, we should remind the Helsinki Convention from 1992 
on the Protection of the Marine Environment of the Baltic Sea Area7, which provides 
international negotiations as a first method to resolve dispute at article 26. If they fail, the 
parties shall resort by common agreement to good offices and the mediation of a third 
party, which can be: another state party, an international organization in the field or an 
expert. It should be noticed that the nature of the mediator is indicated. 

It has to be mentioned that an important role for both the prevention and resolution of 
conflicts by mediation and good offices is played by international organizations and, more 
concretely, by the permanent bodies, like councils or secretariats8. As mediators, 
international organizations have the advantage of the neutral technical expertise in the field. 
The UN, by means of U.N.E.P., offers a neutral dialogue framework, but also information 
and solid scientific analyses which help states to resolve environmental conflicts. At a 
regional level, UNEP has stepped in on a diplomatic manner in the issue of the cross-border 
waters between Afghanistan and Iran, but also Irak and Iran, as well as in Ogoniland and 
Niger Delta, so as to ease the resolution of the problem.9  

 

 

3. The international inquiry 
 
Several references to inquiry as a resolution method can be found in the conventions 

regarding the protection and durable use of cross-border waters, such as: The Convention 
from 1997 on the Law of the Non-navigational Uses of International Watercourses, 
the Nile Basin Cooperative Framework Agreement (2010) and the USA-Canada Treaty 
(1909). Moreover, the Convention on the Law of the Sea from 1982 (annex VIII) provides 
for the possibility to use the enquiry. 

Several regulations regarding the enquiry are provided by the Espoo Convention 
(1991). Therefore, according to article 3.7, if a state considers that it could be significantly 

                                                 
6 Article 38 thesis II states that if the consultations between the parties reach no result, then the mediation, 

reconciliation and arbitrage mechanisms can be resorted to. In this case, apart from the general rules of the public 
international law, there will also be taken into account the rules and practices in force within the Agency (A.I.E.A). 

7 The Convention was negotiated outside the UNEP framework, entering in force in 2000. 
8 Mircea Duţu, Tratat de dreptul mediului, C.H.Beck Publ. House, 3rd edition, Bucharest, 2007, p.468. 
9 UNEP, Environmental Diplomacy and Mediation, 2013, p.2 www.unep.org/disastersandconflicts/Introduction/ECP/ 

EnvironmentalDiplomacy/tabid/105991. 
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affected as a result of an activity proposed by another state and the other state does not 
agree on this impact, then the enquiry can be resorted to.  

The Convention on the Transboundary Effects of Industrial Accidents, adopted at 
Helsinki on 17th March 1992 regulates in a similar manner the use of enquiry. The 
differences are generated by the different regulation object of the two conventions, but the 
enquiry procedure is very similar. 

 

The procedure rules regarding inquiries provided by the annexes of the two 

conventions  

When it comes to inquiries, the procedure is started by a notification sent to the 
Secretariat, regarding the purpose of the investigation.  

The constituency of the Commission points out the technical nature of the 
investigation, since it is demanded that it contains scientific or technical experts; besides 
them, other experts can also be appointed, according to the procedure rules. In Bystroye 
Canal case, four more experts in water morphology, geochemistry, ornithology and fishery 
were also involved.  

Regarding the numerical constituency, the experts shall be appointed one for each 
party and shall elect their president. The person elected as president will have to comply 
with a series of conditions meant to ensure his neutrality in relation to the parties involved: 
he must not have the same nationality as any of the parties under the investigation 
procedure, he must not live or use as residence the territory of any of the parties, he must 
not be employed by any of the parties and must not be involved in the case in any other 
quality. For instance, the Commission of Inquiry in the Bystroye case consisted of three 
experts: a Romanian, a Ukrainian and a Dutch one; the President of the Commission was 
Professor Joost Terwindt. According to article 3 of annex IV of the Espoo Convention: “If 
the President of the Commission of Inquiry was not nominated within the 2 months from 
the nomination of the second expert, upon the request of one of the parties, the executive 
secretary of the Economic Commission for Europe shall proceed to appointing the 
President within a new term of two months”. This situation was registered also when the 
Commission of Inquiry was instituted in the Bystroye case. Thus, on 16th December 2004, 
Romania informed the Secretariat of the Economic Commission for Europe that no 
agreement could be reached regarding the third expert and that as a consequence point 3 of 
Annex IV had to be applied.  

The internal working procedure of the Commission shall be adopted by this, whereas 
the parties will have to help the Commission during its investigation, by rendering available 
to it all the relevant documents, instruments and information, but also allowing for its 
access in the area concerned; the Commission of Inquiry has strongly recommended the 
visit on the spot, but also the consultations of the local authorities, NGO-s in the field and 
local population.  

The final opinion of the Commission of Inquiry shall reflect the opinion of most of its 
members and shall be accompanied also by the presentation of some other distinct opinions 
of these.  

The conclusions of the Commission of Inquiry shall be forwarded to the parties within 
2 months from its constitution, a term which can be extended with 2 more months, if the 
case. After the investigation in the Bystroye case, one of the recommendations made by the 
Commission was to extend the maximum term of 4 months, considered too short for the 
complexity of such evaluations.  
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As for the expenses of the Commission, they are equally supported by the states 
involved, except for the case in which the Commission of Inquiry decides otherwise, due to 
some circumstances typical to the cause. The Commission of Inquiry involved in the 
Bystroye case also made a recommendation related to the financial aspect, according to 
which one of the parties had to create a fund before the set-up of the Commission, to be 
potentially managed by the UNECE Secretariat. The recommendation came as a result of 
the fact that until the amounts of money necessary for the activity of the Commission were 
rendered available, the activity of the Commission was hardened10. 

It should be noticed that the provisions regarding the use of inquiry are not present at 
article 15 which regards the resolution of disputes emerged in relation to the interpretation 
or enforcement of the Convention, but at article 3, which regulates the notification. 
Moreover, both article 3 and annex IV, which regulate the inquiry procedure, do not use the 
term dispute, but “issue” and “matter”. The same situation is also present in the case of the 
Convention on the Transboundary Effects of Industrial Accidents, signed at Helsinki, on 
17th March 1992. From our perspective, this does not mean that the inquiry regulated by 
the two conventions does not belong to the means for resolving conflicts, but on the 
contrary, it points out the specific features of the environmental conflicts, in regard to 
which technical matters have an important place. In this context, clearifying the scientific 
and technical aspects represents an essential premise for resolving this kind of dispute, 
while the inquiry is aimed precisely at sorting out the actual aspects which generate 
controversies. The conclusions of the Commission of Inquiry are used by the parties in the 
consulation process regarding the dispute in question. 

Moreover, the international practice of the inquiry on the basis of the Espoo 
Convention, namely the Bystroye case file involving Romania and Ukraine, upholds what 
has been previously stated. The quoted case was qualified by the specialized Romanian 
literature a “bilateral litigation on the fair and durable use of a border water course (shared 
resource), but also an international one regarding the conservation and protection of a 
common asset of the natural European and world patrimony”11. 

 
 
4. International reconciliation  
 
Reconciliation is regulated by multilateral conventions of international environmental 

law either as a compulsory or optional procedure. As an optional procedure, it is most of 
the times provided by the reference to the means for the peaceful settlement of conflicts. 
The Basel Convention for instance states at article 20 point 1 that “should a conflict emerge 
between the parties regarding the interpretation, enforcement or observance of the 
convention or protocols, they shall seek a conflict settlement by means of negotiations or 

any other peaceful method chosen by the parties”. Nothing prevents the parties to choose 
reconciliation as a method of peaceful settlement, as well as the other peaceful means. 
Similar provisions are also found at article 15 (1) of the Espoo Convention from 1991, 
article 16(1) of the Aarhus Convention from 1998, article art. 21 (1) of the Helsinki 

                                                 
10 Espoo Commission of Inquiry, Report on the Likely Significant Adverse Transboundary Impacts of The Danube - 

Black Sea Navigation Route at the Border of Romania and the Ukraine, 2006, p. 9 
http://www.unece.org/fileadmin/DAM/env/eia/documents/inquiry/Final%20Report%2010%20July%202006.pdf 

11 Mircea Duţu, Dosarul Bâstroe. O expunere a situaţiei de fapt şi a stării de drept, available on the website http// 
www.environmental-law.ro/evenimente/Canal%20Bastroe-rom.DN.pdf. 
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Convention on the Transboundary Effects of Industrial Accidents, article 11 (1) of the 
Convention on Early Notification of a Nuclear Accident signed at Vienna in 1986, article 
13 (1) of the Convention of Assistance in the Case of Nuclear Accident or Radiological 
Emergency from 1986 and article 20 of the Framework Convention on the Protection and 
Sustainable Development of Carpathians (2003).  

Reconciliation is provided as a compulsory procedure by several multilateral 
conventions within environmental international law, but its compulsory character is 
circumstantial. First of all, it refers to the start of the procedure and not to its results, which 
are optional for the parties. The compulsory start of the reconciliation is found in two cases: 
the first regard the situation in which the parties did not choose the same compulsory 
method for the settlement of the dispute (arbitrage or an international court), while the 
second regards the situation in which the parties made no option or their option statement is 
no longer valid. Many of the times, both situations require additionally for a certain period 
of time to pass since the start of the dispute (for instance 12 months). Among the 
conventions adopting this system, we can remind the UN Convention from 1994 to Combat 
Desertification in the countries facing severe draught and/or desertification, particularly 
Africa. Thus, this convention states at article 28(6): “if the parties in conflict did not accept 
the same procedure or any procedure according to paragraph (2) and if they could not 
resolve the conflict within 12 months from the notification by one of the parties to the other 
that there is a conflict between them, then the conflict shall be submitted for reconciliation, 
upon the request of any of the parties in dispute or in accordance with the procedures 
adopted as soon as possible by means of an Annex by the Parties Conference”. 

There are only a few conventions as a result of which states accept the unilateral start 
of jurisdictional methods. Among them: the Protocol Solution of Litigations from the 
Alpine Convention concluded at Lucerne in 2000. Article 2 of it states that if the parties do 
not manage to find a solution by means of consultation within 6 months, any of them can 
demand arbitrage.  

In terms of the value of the solutions given after reconciliation, it must be underlined 
the fact that despite their non-compulsory character, they have a political significance and 
cannot be simply ignored, particularly when an international organization like UN is 
involved. The recommendations of the Commission become negotiation arguments and can 
be invoked as a proof of the good-faith absence. In fact some conventions actually clearly 
refer to the good faith which parties must show when examining the solution proposed by 
the Reconciliation Commission12. 

 
 
5. Conclusions 
 
Political-diplomatic means benefit from a regulation frequently encountered in the 

conventions within this field, having useful resources for resolving environmental conflicts. 
Negotiations are present in almost all of these systems, being also the most frequent method 
to resolve such conflicts. Many of the conventions within international environmental law 
provide for the use of international negotiations as a first compulsory stage in resolving 
conflicts.  

                                                 
12 Some of the conventions making this reference are: the Rotterdam Convention from 1998, the Stockholm 

Convention from 2001, the Convention on Biological Diversity. 
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Consultations are more rarely provided as a resolution method, particularly when it 
comes to bilateral agreements, but they are many times used as an instrument to prevent 
environmental disputes. Mediation and good offices, although rarely clearly mentioned by 
mechanisms (most of the times the reference is made to the category to which they belong), 
are used quite frequently particularly by the permanent technical bodies for the resolution 
of the conflicts between member states.  

Inquiry is present in the conventions within the field either as an actual method of 
resolving disputes, or as an instrument to establish the significant cross-border impact of 
some activities.  

Reconciliation is provided by many of the conventions in the field, in its both forms 
(compulsory and optional), but it is very rarely used.  
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GENERAL CONSIDERATIONS ON FUNDAMENTAL HUMAN 
RIGHT TO A HEALTHY ENVIRONMENT AND BALANCED 

ACCORDING THE ECOLOGICAL VIEW 
 

Izabela Mihaela HONCIU∗∗∗∗ 
 
 
Abstract: Among the fundamental of human rights such as the right to life, right to health, the 

right to physical and moral integrity, the right to defense, the right to freedom of expression, right to 

information, to education, right to work, right to property, etc., emerged a new right, namely the right 

to a healthy environment and ecologically balanced. Enshrined both nationally and internationally 

through numerous conventions and agreements, this fundamental human right, pursues as its main 

objective, the protection of living conditions, the physical and psychological integrity of the person, 

as the cornerstone, integrating the natural ecosystems. From this point of view, every man under 

primordial right to life, health and dignity have the right to ensure a balanced and prosperous 

environment. Protecting the environment is designed to facilitate environmental protection and 

training, discover its cause’s pollution, to determine how to prevent, reduce and even eliminate the 

pollution in the interest of society.  

Keywords: environment, fundamental, human safety and health.  

 
 
The environment is the surrounding nature made up of all the external factors where 

beings and things are. The term of environment has been used since the nineteenth century, 
in a biological sense. The ecology is not only a science, a doctrine or a movement but also a 
source of law, as old as the world, whereas it is right that govern human relations with its 
environment1. The interaction between man and his natural environment there since ancient 
times, long before the advent of state and law. Pre law rules which were related to the links 
between man and nature were the first form of regulation of relations between people.  

The human right to a healthy environment and balanced ecological point of view is a 
new right in the category of fundamental human rights and is closely related to other 
fundamental rights thereof such as the right to life, health, physical and moral integrity at 
work, property etc. By protecting the environment from pollutants thereof, we protect life 
and health and ensure quality. We can say that a healthy environment is a clean, unpolluted 
fundamental to human physical and mental development of the necessary existence of life 
on Earth.  

The right to life is a fundamental human right, a fundamental attribute of the person 
whose protection is closely linked to its other attributes such as physical integrity, health, 
freedom, etc. 

Protecting the right to life enshrined in both international law and rules of domestic 
law, the right to life is one of the essential fundamental rights, which has influence on the 
civil, political, economic, cultural or social. 

According to Article 22 paragraph (1) of the Constitution, "the right to life and the 
right to physical and mental integrity of person are guaranteed."  

                                                 
∗ PhD student, Institute for Legal Research ”Academician Andrei Radulescu” of the Roumanian Academy in Bucharest, 

Romania; e-mail: honciu.izabela@yahoo.com. 
1 Mircea Duţu, Environmental Law, Economic Publishing House, Bucharest, 1996, p. 10. 
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Regulation of the right to life as a fundamental value essential to human 
internationally is regulated by art. 2 of the European Convention on Human Rights, as an 
inalienable attribute of human beings, but also by other international regulations, namely 
art.3 of the Universal Declaration of Human Rights adopted by the UN General Assembly 
on 10 December 1948 which stipulates that "every person has the right to life, liberty and 
security of person". The right to life is protected as it responds to the interests of individual 
and social value because it is that which concerns the whole society. State protects 
individual's life because she is a supreme good of it, but this protection especially the 
general interest, in consideration of the individual's obligations both to the family and to 
society2.  

Among the fundamental human rights, an important place human right to a healthy 
and ecologically balanced manner. This is an important step in the development of legal 
concepts related to environmental protection. 

The human right to a healthy environment and balanced ecological has a number of 
specific features which underline its personality: it is an individual right both universal and 
individual, is a positively charged state being established obligations constitutional nature, 
is a fundamental right in a real environment and not ideal, this right is protected to ensure 
ecological balance, the quality and safety of life is temporary, a right covered for present 
and future generations.  

As regards the legal nature of this right, the first view is that the fundamental right to a 
protected environment is a claim3 as constitutional texts do not refer only to the need to 
protect the environment but also establish duties of the state in this area, which makes the 
right to a healthy and protected environment claim to represent the citizens of the state.  

In another opinion, the right to a protected environment is as positive as it creates a 
burden both in the state and the citizens, obliged to preserve.  

We share the view that the right to a healthy and ecologically balanced, is an 
individual right that together with other subjective rights and reciprocal obligations, the 
legal status of citizens4.  

Constitutions of different countries, adopted, amended or revised after 1970 contain 
the principle that the right quality of the environment is a fundamental human right and 
obligations relating to the environment in the state. In many cases, the constitutional text 
qualifies and what medium it; healthy, clean, natural, ecologically balanced, safe, etc. 
Standards provided also vary, ranging from the minimum necessary to sustain life until 
absolute purity. It is therefore a right to environment: a right to a certain quality of 
environment5.  

In states where the fundamental law of 1970 is earlier, the provisions on the 
fundamental right to protection of the environment or are present in ordinary legislation.  

Statement by the UN Conference on the Human Environment in Stockholm in June 
1972 was the first international text which explicitly proclaimed the fundamental human 
right to a healthy environment. 

According to art. 1 of the UN Conference Declaration, "the man has a fundamental 
right to freedom, equality and living conditions satisfactory in an environment quality to 

                                                 
2 Oana Roxana Ifrim, Reflections on the right to life, right and legitimacy International Symposium, Targoviste 4-5 June 

2010, p. 189. 
3 John Muraru, Constitutional Law and Political Institutions, Actami Publishing, Bucharest, 1977, p. 206-208 and Nistor 

Prisca, Citizens' fundamental rights and duties of RSR Publishing SEE, Bucharest, 1978, p. 34-52. 
4 Mircea Costin, Mircea Muresan, Victor Ursu, Romanian civil law, Ed SEE, Bucharest, 1980, p. 199. 
5 Mircea Duţu, Environmental Law Treaty, Volume I Publishing House, Bucharest, 2003, p. 218. 
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enable them to live in dignity and welfare. He has a solemn duty to protect and improve the 
environment for present and future generations... “  

Its merit remains to reveal the connection between human rights and environmental 
protection as an important means to achieve appropriate conditions for a life in dignity and 
welfare, which are guaranteed. Therefore protected legal existence and human health as the 
right to life and the right to health depends on environmental conditions6. 

According to the Declaration of Rio de Janeiro in June 1992 "human beings are 
entitled to a healthy and productive life in harmony with nature" (Principle 1).  

In the same context, the Johannesburg Declaration of 2002 on sustainable 
development refers to commitment representatives of the peoples of the world to build "a 
global society balanced and careful, knowing the needs for the human dignity of all" 
(paragraph 2) and hopes that future generations will inherit a world free of indecency 
generated by poverty, environmental degradation and unsustainable development patterns.  

Important issues have been raised and the Additional Protocol to the American 
Convention on Human Rights, adopted in San Salvador on 17 November 1998 on the 
social, economic and cultural: "The right to a healthy environment: 1. Everyone has the 
right to live in a healthy environment and to benefit from collective equipment essential; 2. 
States Parties shall promote the protection, preservation and improvement of the 
environment ".  

Another major document on the subject, is the Convention on the Rights of the Child 
on 20 November 1989. It sets out the obligations of States to take measures necessary to 
protect the health of children, especially taking into account the hazards caused by 
environmental pollution risks. 

Regarding dedication to environmental law at European level, the European 
Convention on Human Rights enshrines not yet entitled to a healthy and ecologically 
balanced manner. The European Conference on nature conservation in Strasbourg in 1970, 
the European Council has proposed the adoption of an additional protocol to the European 
Convention of human rights, to recognize and guarantee the right of everyone to the 
enjoyment of a healthy environment and degraded7. 

In terms of doctrine, Professor Steiger has prepared a draft Additional Protocol to the 
European Convention in 19738, and in a study conducted in 1977 prof. J.P.Jaque proposed, 
in turn, insert the right environment or the European Social Charter, either strengthening 
and development path right to health of the European Convention on human rights, 
specifying and enhancing ecological significance9. 

European Court of Human Rights has recognized, for some case, violations of a 
healthy environment. For example, where Powell and Ryner of 21 February 1990 and the 
Scarby Case, 28 June 1990 showed that environmental damage can lead to violations of 
human rights recognized by the European Convention, including the right to privacy and 
family life and ownership10. 

We believe that there is insufficient recognition of the right to a healthy environment 
and it is important to follow right to the environment, its natural state. It may be noted so 

                                                 
6 Mircea Duţu, op. cit., p. 222. 
7 Mircea Duţu, Righteous Environment Treaty, Volume II, Economic Publishing House, Bucharest, 1998, p. 47. 
8 H. Steiger, Le droit à un environnement humain, Erich Schmidt Verlag, 1973. 
9 Mircea Duţu, op. cit., p. 47. 
10 Ibidem. 
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that this future requires dedication and positive law and will determine the beginning of a 
new understanding of the relationship between man and the environment.  

We agree with the view that a role would have the express recognition of this right at 
European level, namely by way of an additional protocol to the European Convention on 
Human Rights. Thus, if the European Convention on Human Rights remains unchanged, 
might appeal to developing procedures promoted in the European context by other legal 
instruments, such as those provided in the Berne Convention of 19 September on the 
conservation of wildlife and natural environment of Europe. If you would choose a solution 
for the adoption of an additional protocol specifically on the issue of environmental 
protection, it would become possible, besides dedication express and ensuring adequate 
basic human right to a healthy environment, and instituted specialized bodies control, such 
as committees scientific and advisory, which could be called to give binding opinions11. 

The most radical solution proposed by a ratio of 20 September 1990 aimed at 
establishing a charter and a convention on environmental protection and development. This 
document would cover all aspects of environmental protection at European level and 
guarantee the fundamental human right to a healthy environment and ecologically 
balanced12. 

It can be appreciated that the present law would crystallized in ensuring environmental 
protection as an individual right under three aspects: its membership rights guaranteed by 
Article contents. 8.1. the Convention, the existence of a right to information on the quality 
and environmental hazards and a right to a fair trial in this matter.  

Regarding environmental laws recognizing the right to European countries, virtually 
all European constitutions adopted after 1972, it proclaims that an environment be of a 
certain quality is one of the fundamental human rights or require the State duty to protect 
the environment13. 

Spanish constitution of 1978 stipulates in Article 45 para. (1) right to a "suitable 
environment for personal development." 

Portuguese Constitution of 1976 stipulates in Article 66 that "everyone has a right to a 
healthy and ecologically balanced environment and the duty to protect".  

The Constitution of 1994 establishes in Article 37 that "everyone has the right to an 
environment of punts ecologically harmless to life and health". 

In turn, the constitutions Polish, Slovenian and Turkish stipulate rights and duties 
towards the environment. 

Other fundamental laws such as Greek, Albanian and Bulgarian one, talk about the 
state's obligation to protect the environment which means, as a corollary, indirect 
recognition of a fundamental right of citizens of this kind14.  

Regarding the US Federal Constitution enshrines not express right to a healthy 
environment but consistently interpreted the doctrine and jurisprudence of this ninth 
amendment as "a reservoir of individual rights needed to protect human dignity in a free 
society." Instead, um federal constitutions of five states are: Illinois, Massachusetts, 
Pennsylvania, Rhode Island and Texas recognize a fundamental right to clean air and 

                                                 
11 Mircea Duţu, op. cit., p. 234. 
12 Ibidem. 
13 Kiss Al., Shelton D, Traité de droit européen de l'environnement, Editions Frison-Roche, Paris, 1995, p. 47. 
14 Mircea Duţu, op. cit., p. 238. 
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water15. Canada has followed the US model, the only federal state which recognized such a 
right being francophone Quebec.  

Romanian legislation in the context of previous legislation of 1989, the extent and 
guarantee a fundamental right of citizens to a healthy environment is not put even in theory.  

The current basic law principle of universality enshrined initially fundamental rights and 
freedoms, establishing in article 15 that "citizens enjoy the rights and freedoms enshrined in 
the Constitution and other laws...". Then they were recognized and guaranteed a series of 
fundamental rights interdependent as to the meaning, the right to a healthy environment, such 
as the right to life and to physical and mental integrity, referred to in Article 22, the right to 
health (Article 33) the right to a decent standard of living (Article 45), right to information 
(Article 31), the restriction of certain rights or freedoms (Article 49).  

The revised Constitution, the right to healthy environment u is regulated in Article 35 
which states: par. (1) "The State recognizes the right of everyone to a healthy and 
ecologically balanced environment." alin. (3) "Individuals and businesses have a duty to 
protect and improve the environment". The recognition of such a right constitutional level 
of importance to the economy, environmental law and environmental policy. In determining 
the content of the right to a healthy environment, a special significance is the ratio of 
ownership and the right environment. 

In this regard, the revised Constitution establishes in Article 44 para. (7) that: "The right 
of property compels to the observance of duties relating to environmental protection and 
ensuring good neighborliness as well as other tasks that by law or custom incumbent upon the 
owner." By virtue of these constitutional provisions, all legal regulations in the matter of 
property are nailed the effects of legislative provisions on environmental protection16.  

Article 46, "Environmental protection", establishes that "the state and public 
authorities are obliged to ensure the protection and restoration of the environment and 
ecological balance."17 

On the holder the right to a healthy and ecologically balanced, literature reviews were 
made more relevant philosophical theories on the relationship between man and nature.  

The theory of anthropocentric sole holder of that right man18. Cosmogenic theory go 
on the premise that the right to a healthy and balanced belong to nature and hence, man19.  

After humanistic tendency theory, the right to a healthy environment for humans as 
there is only one purpose, not for nature20. 

Man is considered part of the environment that cannot be legally separated from 
it.Thus, we consider that the holder of the right to a healthy environment and Balanced 
Building in ecologically can be only human. Protecting human life incorporates while 
protecting the environment. 

In conclusion, we can say that the environment we provide conditions necessary for 
life, but up to us whether we want to use these essentials as useful. The problem of 
environmental pollution has become a global issue requiring attention from each state. A 
healthy environment is an unpolluted environment, clean and balanced, fundamental 
existence of life on the planet. 

                                                 
15 Ibidem. 
16 Livia Mocanu, Olivian Mastacan, Constitutionalization of the right to a healthy environment in Romania, the 

Romanian Law Studies, year 21 (55), no. 3, Bucharest, July-September 2009, p. 219,225. 
17 Mircea Duţu, op. cit, p. 240. 
18 Jean Malafosse, Le droit de l'environnement. Le droit de la nature, Paris, 1973, p. 250. 
19 O.M.Vardot, Declaration des droits de la nature, Paris, 1973, p. 82. 
20 P. Kromarek, Right to a healthy and balanced, Mexico, 1980, p. 34. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

208

 

Considered as a complex ecosystem which is closely related to nature, man is the 
supreme value to be protected by all modes, notably through legal services, which requires 
unanimous recognition and guarantee this fundamental right.  

It also aims to protect the environment, discovering the main factors of environmental 
pollution, prevent and eliminate them by any means, to ensure an orderly functioning of 
society in um clean environment and balanced.  

The exceptional importance and magnitude of environmental problems as a double 
situation makes this manifestation. The global dimension of environmental protection 
through its manifestation scale (environmental problems such as depletion of ozone, 
greenhouse effect, etc. transboundary pollution being caused by all peoples, their 
participation include solving the same scale). The consequences they may have these 
symptoms make the right to a healthy environment to represent primarily a right to survival 
of the human species as such is recogmized and guaranteed by the international law. 
Finally, the right to a healthy and ecologically balanced, remains a fundamental right of the 
person, the quality that is recognized and guaranteed by the law, national states. 
Considering that environmental protection has as main objective the protection of life, 
physical integrity and mental Fundamentals of natural ecosystems, everyone has the right to 
ensure a balanced environment and health, under the law of its primary life, health and 
dignity21. 
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DISMISSAL FOR PROFESSIONAL UNSUITABILITY  

OF THE EMPLOYEE  
 

Ada HURBEAN∗∗∗∗ 
 
 
Abstract. This study presents one of the reason s of dismissal stipulated by the Labor Code 

which has to do with reason related to the employee – the professional unsuitability. Even if this kind 

of dismissal is regulated in this way by the law, it is not related with the employee’s quilt. In fact, the 

professional unsuitability means ignorance or inadequate grasp the specific rules of a function, trade 

or profession. In the first part of this study, we choose to analyze the professional unsuitability 

compared to disciplinary dismissal and with the nullity of the labour contract, in order to a clear 

presentation of the notion. In the second part of the paper is presented the evaluation procedure of 

the employee work as an essential condition for the validity of dismissal. 

Keywords: Dismissal, professional unsuitability, evaluation procedure, job duties, performance 

criteria, performance objectives 

 

 

Concept of professional unsuitability. Boundaries 
 
Dismissal is one of the unilateral ways of cessation of the individual employment 

contract, i.e., cessation of the individual employment contract on the initiative of the 
employer. In this context, the unilateral manifestation of the employer is not a violation of 
the right to work and of the principle of freedom of work1, due to subordination relations of 
the employee, which takes birth with the completion of the individual employment contract, 
or of the prerogatives provided by law to the employer in order to facilitate the management 
and work organization. Therefore, the employer’s right to dismiss the employee cannot be 
removed. 

Furthermore, in order to ensure a balance between the dominant economic position of 
the employer and the necessity to ensure the employee’s legal protection, the law expressly 
and exhaustively stipulates the reasons for which the dismissal may be imposed. It is also 
provided only the possibility of unilateral cessation of the individual employment contract 
and not the employer’s obligation to proceed with dismissal whenever one of the reasons 
stipulated by law occurs. Therefore, Article 61 of the Labour Code states that these reasons 
may be: the employee has committed a serious or repeated disciplinary offence related to 
the labour discipline rules or the rules laid down in the individual employment contract, the 
applicable collective labour agreement or the internal regulations; the employee has been 
taken into preventive custody for a period exceeding 30 days; the employee’s physical 
and/or mental inability certified by decision of the competent medical examination bodies 
and, finally, the professional unsuitability of the employee. 

The procedure of dismissal on grounds of professional unsuitability is one of the most 
important changes brought to the Labour Code by Law no. 371/2005, because, in its 

                                                 
∗ Senior Lecturer PhD, Faculty of Law and Social Sciences, “1 Decembrie 1918” University of Alba Iulia, Romania. 
1 A. Athanasiu, M. Volonciu, L. Dima, O. Cazan, Codul muncii. Comentariu pe articole. Vol. I, Ed. C. H. Beck, 2007, p. 316. 
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original form, the Labour Code regulated a preliminary procedure in order to establish the 
professional unsuitability, a procedure identical to the disciplinary dismissal procedure2. 

The difference between the two grounds for dismissal is obvious, even if both are 
stipulated by the same legal text, as based on reasons related to employee. But if, the first 
reason involves, without any doubt, the employee’s guilt, the professional unsuitability 
does not necessarily involve this guilt. Thus, in the legal literature3, the professional 
unsuitability was defined as that circumstance of subjective or objective nature that leads or 
is apt to lead to lower job performance than, reasonably, the employer is entitled to expect 
from the employee. 

Professional unsuitability is understood in terms of strictly professional as ignorance 
or inadequate grasp of the specific rules of a function, job or profession. The employee’s 
acts must be repeated and must highlight certain shortcomings of professional nature. In 
this context, they are objective facts, even if they concern the professional skills of a 
particular employee. In conclusion, what differentiates disciplinary violation from 
professional unsuitability is guilty or fault4. Specifically, the Constitutional Court held that 
“professional unsuitability does not involve the violation of a specific obligation by 
employees, being excluded their fault, but it may occur during the course of labour relations 
(i) either as following the entry into force of laws imposing additional conditions to those 
required at the time the employee has been employed, (ii) or due to lack of professional 
training, while the law does not establish an obligation of professional training or (iii) as a 
result of reduction of work capacity”. Also, it is shown that5 the employee’s professional 
unsuitability may not have as source the fact that the employer did not developed training 
or refresher programs, adapted to new methods or implemented technologies. 

Consequently, if the facts imputed to the employee are delay in execution of some 
duties, inappropriate use of subordinate staff, disregarding the recommendations of 
hierarchical superior, not taking responsibility for late work, existence of tense situations 
among staff, twisting orders of the head of the unit, all these prove culpable failure of duties 
in the job description and of some service tasks set by superiors and do not prove 
professional unfitness, even if there are different views over the execution of some duties6. 

Finally, it is the employer who will have to decide, on the evidence he/she has, what 
proceedings to adopt: disciplinary liability or dismissal for professional unsuitability. 

In another context, it is necessary to differentiate between existing professional 
unsuitability when concluding the individual employment contract and professional 
unsuitability arising during the course of the job. The first aspect may be due to error, 
carelessness, mistake or omission from the part of the plant personnel that fulfils the work 
related to employment of personnel (related to non-fulfilment of conditions for education or 
training). In this case, the reason for cessation of the employment relationships is nullity of 

                                                 
2 R. G. Cristescu, C. Cristescu, Codul muncii, modificat şi republicat, 2011. Analize şi soluţii, Ed. Hamangiu, 2011, p. 190. 
3 A. Ţiclea, Tratat de dreptul muncii, Ed. Universul Juridic, 2007, p.710. 
4 Bucharest Court of Appeal, Section VII, for cases regarding labour disputes and social insurances, decision no. 

5660/R/2009, in RRDM nr. 8/2009, p.180. – “it is required for the employer to prove objective and repeated facts so 
as to highlight professional unsuitability, separating, in this way, cases of accidental failure, but culpable, of labour 
obligations (situation that may arise disciplinary liability). Thus, in situations such as lack of management, it is 
necessary to carefully analyse the specific circumstances in order to determine if the act comes as a result of the 
employee’s inexperience or as a guilty attitude, following repeated violations of duties”. 

5 Bucharest Court of Appeal, Section VII, for cases regarding labour disputes and social insurances, decision no. 
1431/R/2011, in Daniela Georgeta Enache, Maria Ceauşescu, Litigii de muncă. Jurisprudenţă relevantă a curţii de 
apel Bucureşti pe semestrul I/2011, Ed. Hamagiu, Bucureşti, 2011, p.72-73. 

6 Curtea de apel Galaţi, Decizia nr. 65/R/2007, in RRDM nr.4/2007, p.139-146. 
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the contract and not professional unsuitability7. This solution is obvious, given the fact that 
we are in the presence of a cause existing prior or in the same moment with the conclusion 
of the individual employment contract. 

Even if the specific conditions of validity of the individual employment contract were 
respected, and the check of professional and personal skills of the future employee was 
carried out as a competition, examination or practical test, the professional unsuitability 
may occur, because work involves successive acts in which numerous factors, both 
objective and subjective, may be involved. These factors can act in time. The employee’s 
performances depend not only on his/her own individual characteristics, but also on the 
characteristics of machines, materials, physical and organizational environment, and type of 
situations that occur in the work process8. 

In case law9, it has also been shown that professional unsuitability referred to by the 
Labour Code cannot be reported to a single moment, namely the classification of the post. It 
must be taken into consideration the entire period of performance of the individual 
employment contract, taking into account the continuous growing requirements of the 
scientific and technical progress, which involves a permanent enrichment and upgrading of 
knowledge in the field. 

 
 
The procedure of dismissal for professional unsuitability 
 
The first stage of this process is the preliminary assessment of the employee, 

according to the assessment procedure established by the applicable collective agreement 
or, failing that, the by the internal regulations. 

This procedure was established for the first time by addendum to the Single Collective 
Labour Agreement at national level for 2005-2006. Under the regulation to which we refer, 
evaluation started each time from the job duties assigned to the employee by the job 
description and the causes that could lead to the establishment of professional unsuitability 
had to be linked solely to the person and to the employee’s skills. Also, new work processes 
or technologies introduced in the unit could not make the object of work assessment, only if 
the employer offered the employee a traineeship or professional training to accommodate to 
changes10. 

Returning to the current regulation, the assessment procedure should be regulated 
primarily through negotiation and stipulated as such in the applicable collective labour 
agreement, and not only. As an alternative, this procedure will be stipulated in the internal 
regulations, according to Article 63 par. (2) Labour Code. However, Article 242 (i) 
stipulates the employer’s obligation to regulate by internal regulations the criteria and 
procedures of professional assessment of the employees. Therefore, we are in the presence 
of a legislative inconsistency that we believe must be understood in the sense that the 
proceedings in question should be regulated mainly in the collective labour agreement. But, 
since only the negotiation of this contract is regulated and not the obligation to conclude it, 
which means that there will be units without a collective labour agreement concluded, the 

                                                 
7 A. Ţiclea, op.cit., p. 565-566. 
8 Gheorghe Iosif, M. Moldovan Scholz, Psihologia muncii, Ed. Didactică şi Pedagogică, Bucureşti, 1996, p.70. 
9 Curtea de Apel Suceava, secţia civilă, decizia nr. 564/2001, de Titus Pugna, in Din jurisprudenţa Curţii de apel 

Suceava în domeniul dreptului civil, dreptul familiei, dreptul muncii şi dreptului procesual civil pe semestrul I/2001, 
Dreptul nr. 3/2002, p.144. 

10 R. G. Cristescu, C. Cristescu, op. cit., p.191. 
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only way to regulate the procedure is by internal regulations. Moreover, we also believe 
that the stipulation of the professional assessment procedure of employees both in the 
collective labour agreement and the internal regulations is not unlawful. However, if there 
are contradictions between the professional assessment procedures set by the two acts, the 
provisions of the collective labour agreement will always prevail. This solution is adopted, 
on the one hand, because of the legal nature thereof and the effect enforceable binding 
between the parties and, on the other hand, because this procedure has been established 
through negotiations and not unilaterally. 

Professional unsuitability must be established by the employer based on two important 
coordinates: performance of the employee’s tasks set out in the job description and 
accomplishment of the employee’s individual performance objectives. Drafting the job 
description and the job attributions is an obligation of the employer, as due to the 
interpretation of Article 17 par. (3) (d) and Article 17 par. (4) Labour Code. Moreover, 
these stipulations are part of the information required to be met by the employer and, once 
accepted by the employee, will be clauses of the individual employment contract11. 

Individual performance objectives are assessed according to the criteria of evaluation 
of their fulfilment during the process of assessing the employee’s activity. 

Individual performance objectives are established unilaterally by the employer before 
the conclusion of the individual employment contract. Like the right to establish the 
evaluating criteria for these performances, the regulation of individual performance 
objectives constitute a prerogative right of the employer under its main task to organize the 
work in the unit. This results undoubtedly in Article 40 par. (1) (f) Labour Code. 
Performance objectives relate to qualitative and not to quantitative dimension of the work. 
It must not be mistaken for the work norm. Also, it must not be forgotten the fact that the 
employer may set individual performance objectives in strict compliance with both the job 
description for employees in leadership positions, and for those with executive positions, 
except unskilled workers and people with disabilities12. So, it must be a direct correlation 
between the job description, established by the employer for each individual employee, and 
the performance objectives. 

Performance criteria should be subject to the obligation of information as it is governed 
by Article 17 Labour Code. As it was well noted by the legal literature, the communication 
prior to the conclusion of the individual employment contract reduces the risk of abuse of the 
employer by changing untimely and improperly the evaluation criteria13. 

In conclusion, we are in the presence of two different legal regimes – one applicable to 
individual performance objectives and other applicable to performance criteria. The two 
legal regimes differ particularly in light of the documents they contain.  

On the one hand, setting the performance objectives is a right, an attribute of the 
employer, established by him and communicated to the employee. This does not mean that 
the parties of the individual employment contract cannot perform their change, through 
negotiation. 

On the other hand, the evaluation criteria of these objectives are an element of the 
disclosure obligation. That obligation arises in the pre-contractual stage and, in fact, is a 
contract offer coming from the employer and addressed to the future employee. Therefore, 

                                                 
11 In this regard see, R. G. Cristescu, C. Cristescu, op. cit., p. 193. 
12 Ion Traian Stefanescu, Repere concrete rezultate din recenta modificare şi completare a Codului muncii, published 

on www.juridice.ro, in 28 June 2011, quoting from Revista română de jurisprudenţă no. 2/2011. 
13 Costel Gâlcă, Codul muncii, comentat şi adnotat, Ed. Rosetti International, 2013, p. 244. 
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its content is by definition negotiable. Once the will agreement is made on the content of 
that obligation, its terms will become clauses of the individual employment contract. This is 
why any change to such clauses involves the will agreement in this respect, from both the 
employer and the employee, because the Labour Code stipulates strictly and limited the 
cases where the employer can proceed with a unilateral modification of the contract (this 
possibility is not one of these situations). 

Based on performance objectives and evaluation criteria, the employer shall proceed to 
periodic assessment of these goals. In order to find professional unsuitability, a specific 
assessment will take place in order to determine compliance with the job. This assessment 
will be performed by an evaluation committee appointed by the employer. The specific 
assessment may and should include the periodic assessment as repeated acts that show this 
unsuitability are of the essence of nonconformity. Moreover, as by periodic assessment the 
failure of compliance with individual performance objectives is established, dismissal for 
professional unsuitability cannot go solely on this ground. The dismissal on this ground 
cannot be accepted, because it is necessary to consider all the circumstances that influenced 
the failure of the objective. But if the objective was achievable and the employee did not 
accomplish it, failing to comply with the qualitative level of job duties, the employer may 
proceed to dismissal for professional unsuitability14. Also, for finding nonconformity it is 
not necessary that the employee must have caused an injury to the unit. 

Specifically, the assessment procedure involves written convening of the employee 
and written, oral and practical examination by an evaluation committee appointed by the 
employer (as we have already mentioned it), which includes a union representative if the 
employee is a member of the trade union. The employee can challenge the ruling of the 
examination committee by which he was declared professional unsuitable, within 10 days 
of its notification. The dismissal decision is issued if the ruling of the assessment, 
examination committee is not contested or after its rejection, in case of objection15. 

According to Article 64 Labour Code, in case of dismissal for professional unfitness, 
the employer is obliged to propose to the employee other vacancies in the unit. If there are 
no vacancies in the unit, the employer is obliged to request the support of the territorial 
agency for employment so as to redistribute the employee, according to his professional 
training. The employee has at disposal 3 working days from the employer’s notification to 
manifest, in writing, his consent to the job offered. 

Corroborating Article 64 with Article 74 par. (1) (d) Labour Code, it results that the 
dismissal decision must contain a list of all available jobs in the unit and the time the 
employee may opt for the vacancy. Therefore, the decision is issued prior to the employee’s 
expression of his option and shall take effect only if the latter refuses the employer’s offer 
or does not give an answer within the time limit. 

If the employee accepts the job offered by the employer within the statutory period, 
the individual employment contract shall be amended by agreement of the parties, from the 
date on which the employee has expressed his will. 

Breaching the law on delivering another suitable job in the unit (when such a job is 
available) triggers the nullity of dismissal of the individual employment contract for 
professional unsuitability16. 

                                                 
14 I. T. Ştefănescu, Tratat teoretic şi practic de dreptul muncii, Ed. Universul Juridic, Bucureşti, 2012, p. 415-417. 
15 L. Uţă, F. Rotaru, S. Cristescu, Codul muncii adnotat, vol. I, Ed. Hamagiu, 2009, p. 445. 
16 L. Uţă, F. Rotaru, S. Cristescu, op. cit., p. 452-453. 
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Also, in case of such type of dismissal, the law establishes the employer’s obligation to 
give a notice of at least 20 working days, in order to allow the employee to find another job. 

In conclusion, it should be noted that the reason for dismissal is rarely invoked, 
although it should be the rule and not the exception in the field, due to the high degree of 
subjectivity that appreciation of professional unsuitability involve, and due to the lack of 
clear regulations to extension of the control that the court decision has on this field. 
However, as we have shown throughout the article, this bias can be objectified by 
establishing, by the employer, a clear and transparent procedure by informing on time the 
employee about all legal issues regarding to the procedure in question. It is also important 
to note that the power control of the court extends only to the application procedure of 
evaluation and determination, the employer is only one able to assess the results of 
evaluation in the context of the job duties. 

 
 

Bibliography: 
 
1. T. Ştefănescu, Tratat teoretic şi practic de dreptul muncii, Ed. Universul Juridic, Bucureşti, 2012. 
2. C. Gâlcă, Codul muncii comentat şi adnotat, Ed. Rosetti Internaţional, Bucureşti, 2013. 
3. Athanasiu, M. Volonciu, L. Dima, O. Cazan, Codul muncii. Comentariu pe articole. Volumul I, Ed. C. 

H. Beck, Bucureşti, 2007. 
4. R. G. Cristescu, C. Cristescu, Codul muncii, modificat şi republicat, 2011. Analize şi soluţii, Ed. 

Hamangiu, 2011. 
5. Ţiclea, Tratat de dreptul muncii, Ed. Universul Juridic, 2007 
6. Gheorghe Iosif, M. Moldovan Scholz, Psihologia muncii, Ed. Didactică şi Pedagogică, Bucureşti, 

1996 
7. Ion Traian Stefanescu, Repere concrete rezultate din recenta modificare si completare a Codului 

muncii, Revista romana de jurisprudenta nr. 2/2011 
8. Daniela Georgeta Enache, Maria Ceauşescu, Litigii de muncă. Jurisprudenţă relevantă a curţii de 

apel Bucureşti pe semestrul I/2011, Ed. Hamagiu, Bucureşti, 2011 
9. L. Uţă, F. Rotaru, S. Cristescu, Codul muncii adnotat, vol. I, Ed. Hamagiu, 2009 
 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

215

 
OLD AND NEW PERSPECTIVES FOR THE JURISDICTIONAL 

PROCEDURE. ASPECTS OF INTEREST 
 

Steluţa IONESCU∗∗∗∗ 
Traian Alexandru MIU∗∗∗∗∗∗∗∗ 

 
 
Abstract. The concern for characterization of judgment procedure may seem a solely 

theoretical approach, a simple exercise to conceptualize, without practical implications and therefore 

with no immediate utility. In reality, the issue cannot be approached differently but from practical 

qualifications, some of these being parameters after which the quality of the act of justice is 

quantified. The phenomenon is confirmed by relevant normative provisions, both constitutional ones 

and domain-specific ones, the latter drawn from the texts of the new codes of procedure. The present 

study proposes an approach that insists on a characterological analysis of the judgment procedure 

promoted in our judicial system and extracts some defining characteristics thereof, with a 

predominant view on the current dimensions of the problem, thus reiterating some historical facets, 

some with very deep roots in time, briefly analyzed in the debut. 

Keywords: jurisdictional procedure, materiality, publicity, regularity, formalization, effectiveness. 

 
 
1. Introduction 
 
Any procedure is by itself a condition for the value of the solution required and 

expected from the vested authority. Thusly seen, the manner of proceeding jurisdictionally 
is a minimal guarantee of efficiency. Therefore, the rules of procedure must be accessible to 
those involved in its conduct, open, general and predictable. To these guarantees, the law 
adds a set of conditions that trial participants must know and implicitly respect in their 
action (such as materiality and formalization of the procedure). 

The domain of norms, of rules of procedure1, thusly constitutes the answer to what 
they regulate, represents the summation of those aspects regulated by these provisions. In 
this note, the purpose of the trial is the achievement or the recognition of rights or other 
legal situations to be decided by judgement, according to the procedure established by law2. 

Procedural norms are only an instrument, a method to give a definite, effective 
solution to a conflict or non-conflict situation, to a competition of interests manifested in a 
case, irrespective of its nature (civil or criminal). Obviously, to the content of the solution 
contribute the norms of substantial law to which the procedural norms do nothing but give 

                                                 
* University Lecturer, Ph.D., Faculty of Law and Administrative Sciences, Valahia University of Târgovişte, Romania. 
** University Assistant, Ph.D., Faculty of Orthodox Theology and Education Sciences, Valahia University of Târgovişte, 

Romania.  
 

1 For a detailed delineation of the norms of civil procedure, after three classification criteria: (1) object, (2) the extent of 
the scope of the norm and (3) the character of the conduct that the norm prescribes, see Mihaela Tăbârcă, Drept 
procesual civil (Civil Procedural Law), vol. 1, Universul Juridic, Bucureşti, 2013, pp. 11-32.  

2 And of the forced execution of judgments and other enforceable titles, if we consider the civil procedural matter 
 - Gabriel Boroi, Mirela Stancu, Drept procesual civil (Civil Procedural Law), 2nd Edition, revised and amended, Hamangiu 

Publishing House, Bucureşti, 2015, pp. 3-5. For the criminal procedural matter, a present requirement in defining the process 
is the condition of reaching a fair solution for the issue of law to be resolved by competent bodies - point of view expressed in 
the older doctrine of criminal procedure, reiterated today (see Vintilă Dongoroz, Curs de procedură penală (Course of 
Criminal Procedure), 1942, p. 10 apud Ion Neagu, Mircea Damaschin, Tratat de procedură penală. Partea generală (Treaty 
of Criminal Procedure. General Part), 2nd Edition, Universul Juridic Publishing House, Bucureşti, 2015, p. 14). 
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them efficiency, and motivate their positivity. Therefore, it appears as essential the way to 
outline the norms of procedure so as to equally ensure their applicability and definite 
guarantee for a fair solution. 

Although much less ritualistic today, the jurisdictional procedure remains an ongoing 
solemn exercise, carefully formalized by law and required to harmonize the conduct of 
participants, the concern of the legislator being the quality of the act to judge. 

 
 
2. Brief elements of genesis of the procedure 
 
The concept of procedure and the elements which define it are of the essence of 

human community, in a permanent process of adaptation to the historic changes, the current 
rules of procedure being, without a doubt, the fruit of a long evolutionary process.  

The primary forms of procedure and, consequently, the first plea on the value of a 
procedure in general have deep roots in time3. These are linked to the biblical text, which 
was to mention the first actions with a legal expression, even if the rules of law were far 
from today's shape. The text invoked abounds of ritual practices, as frequent forms of social 
manifestation, all having as a common denominator the submission to the divine authority. 

In the Old Testament, relevant documents are the acts issued by persons with the status 
of divine messengers. In this respect, representative is the prophetic figure of Moses, 
known to the Jews as the one who received the divine Law (Torah) on Mount Sinai and 
recognized as the founder of Judaism, leader of the Israelite tribes that were coming out of 
Egypt. Faith in his prophecy was to be defined as the seventh of the twelve principles of the 
Jewish faith. In the cult of that time, rituals would constitute in fact real primary 
proceedings (the best example is the ritual of the sacrifices)4. 

Even later, through the establishment of the New Law, the ritual would not disappear. 
The mysteries of the church, established in the book of the New Testament were to be true 
guidelines, their committing being governed by rules, forms and means rigorously regulated 
by the norms of canonical and ecclesiastical law, the solemnity constituting a permanent 
and unquestionable requirement. 

Under new shapes, the history, in accordance with the changes incurred in state 
organization, was going to record varied expressions for the concern to formalize the ways 
to act, especially in relationships (usually conflicting) occurred between individuals and the 
state, a process that went through successive transformations, adapted to the changes that 
society, as a whole, was experiencing. 

It is understood, therefore, that in the native law, what we now call judiciary 

procedure is an expression of present realities, the existing rules on court procedure – both 
civil and criminal – being recently substantially reformed, in the texts that have shaped a 

                                                 
3 Details in Danil Matei, Proceduri publice. Note de curs (Public Procedures. Course Notes), Universitatea Valahia 

Târgovişte, ed. 2006, pp. 6-7. 
4 For example, extracted from Leviticus 5: 14-1, the sacrifice for guilt - So if someone will sin without realizing, 

engaging against the commandments of the LORD in things that should not be made, they will be considered guilty 
and will bear the punishment. They will have to bring to the priest, as a sacrifice for the guilt, a pure lamb out of the 
flock, to their discretion; the priest will have to make atonement in their place for the iniquity they have committed 
without will and they will be forgiven. This is a sacrifice for the blame. This man is guilty before the LORD…; in the 
same note, the food sacrifice - I (Leviticus 2:1-3), the food sacrifice - II (Leviticus 2:4-16), the food sacrifice - III 
(Leviticus 2:4-16, the sacrifice of thanks (Leviticus 3:1 to 17), the sacrifice for sin (Leviticus 4:1-35). Similarly, there 
were the ceremonial burns - the complete burning (Exodus 29:38-46), the complete burning willingly (Leviticus 1:1 to 
17) - The Bible, source available online at www.resursecrestine.ro 
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new deployment framework to the matter. The normative acts governing the judiciary 
procedure today were adopted in 2010 and, after successive delays and text amendments, 
became positive law in the years 2013 (the New Code of Civil Procedure) and 2014 (the 
New Code of Criminal Procedure)5. 

Equally, it should be known that today’s justice organization as a system of courts is 
the consequence of necessary mutations at social and state levels, the new realities having 
appropriate legal rules. 

 
 
3. Characterization of judiciary procedure 
 
For understanding, it is necessary to outline a general characterization of how to 

juridically proceed by identifying some key features of judiciary procedure. Among them, 
some are intrinsic conditions for the concept (such as, for example: materiality or 
regularity), others are constitutional qualifications (such as publicity or generality) or are 
derived from them (as formalization or effectiveness). We propose below a minimum set of 
considerations. 

 
3.1. Materiality of judiciary procedure 
 

This feature of judiciary procedure means that it is addressed - in terms of its 
applicability – to concrete facts, that have a concrete expression, that exists and that can be 
proved. Simple intentions as acts of will are not of interest here. 

On the one hand, materiality means that any procedure focuses on facts, relationships, 
external actions, which have a concrete (material) character. 

On the other hand, the materiality also relates to the procedural action that also means 
a concrete conduct of both the designated competent authority, and the parties and/or other 
participants. From this perspective, the judiciary procedure materializes in: procedural acts 
and procedural facts. 

For the same rigors involved by the materiality, it should be noted that the procedure 
must end with a solution, in the sense of concrete solving, of response, solution that has 
mandatory attributes that enable its implementation. It has been said in the doctrine6 that a 
mere promise of the court or the expression of regret for the impossibility of solving the 
problem brought into dispute could not constitute a solution to the case. This usually takes 
the form of these types of formulas: admits, rejects, qualifies, recognizes, obligates etc. 

 
3.2. Publicity of judiciary procedure 
 

This feature of the judiciary procedure is the expression of a minimal condition for 
transparent administration of justice. In the spirit of transparency, our constitutional text7 
enshrines the publicity as an exigency of the work of justice, when stipulates that court 
proceedings are public, without a distinction between civil or criminal procedure. 

                                                 
5 Given their recent character, the present study still retains the indication The New Codes of procedure and uses 

these abbreviations: NCPC - the New Code of Civil Procedure; NCPP - the New Code of Criminal Procedure; NCP - 
the New Codes of procedure. 

6 Danil Matei, work cited, p. 8. 
7 Provisions of art. 127 from the Romanian Constitution of 1991, revised in 2003.  



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

218

 

The meaning of the term is not limited to this qualification. From the perspective of 
our analysis, the publicity of judiciary procedure entails two dimensions: 

a) a first dimension is given by the public nature of the rules governing the 
judiciary procedure, by their accessibility, by the possibility of their knowledge by anyone, 
whether or not the interested party is a party or another participant in a process. From this 
point of view, it is spoken of the predictability of the procedure, in terms of the possibility 
of knowing the procedure, the steps needed to be followed, the forms and ways of 
expression; 

b) a second dimension is the one already raised related to the public nature of the 

procedure, which implies the possibility to openly and directly participate to the court 
proceedings. So, anyone who has an interest, even limited to gaining information, is free to 
attend the debates of a court proceedings, regardless of the nature of the court or the extent 
of jurisdiction. 

Under the same transparency requirements of the act of justice and associated with the 
access to the court proceedings, the publicity of the judiciary procedure also implies the 
legal condition that the solution be issued in public hearing. 

It was appreciated in the doctrine8 that the publicity of judiciary procedure is the true 
guarantee against arbitrariness, designed to protect litigants from a secret justice that 
escapes public control, giving them instead a real means of preserving trust in the courts. In 
light of this feature, the public nature of the court hearing is the rule, the restricted or non-
public character being present, by way of exception, in a few cases clearly defined by law. 

It should be noted in this context that, although the publicity is a common feature of 
civil and criminal procedures, there is a note of interpretation that should be reported. If in 
the civil court procedure, the publicity is the dominant condition, in criminal proceedings, 
the prosecution phase is exempt from publicity (aspect fully justified by the specifics of the 
corresponding judiciary activity)9. 

 
3.3. Generality of judiciary procedure 
 

Generality implies the rule that judiciary procedure is regulated as a general rule, is 
applied uniformly, without discrimination, regardless of the subjects involved. According to 
this feature, in all cases that fall under a particular procedure, they must be applied the 
same. 

This feature of the judiciary procedure is in fact the expression of a fundamental 
principle of law10, namely the equality before the law, expanded here as equality before the 
justice, as authority designated to enforce the law. 

 
3.4. Regularity of judiciary procedure 
 

As shown on the occasion of its meaning-disclosure, of the essence of judiciary 
procedure is also the condition of going through certain stages. This staged approach of the 
judiciary process implies, besides caring for the form of acts and ways of working, a certain 

                                                 
8 See Dragoş Bogdan, Gabriela Florescu, Evelina Oprina, Ioan Doru Bunduc, Cristian-Paul Lospa, Noul Cod de 

procedură civilă. Adnotat (The New Code of Civil Procedure. Annotated), Ed. ROSETTI International, Bucureşti, 
2013, pp. 45 and following. 

9 The texts that define the public character of the procedure – for the civil procedure, art. 17, art. 402 NCPC; for the 
criminal procedure, art. 352, art. 405(1) NCPP).  

10 The Romanian Constitution, in art. 16 (1), stipulates that - All citizens are equal before the law and public authorities, 
without any privilege or discrimination. 
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rhythm of conduct of the trial, expressed in procedural timings. In this regard, the judiciary 
procedure is required to have a formal cadence11, to be balanced, consistent, to keep a logic 
order, any deviation from this requirement being punishable. 

The regularity also involves a condition of correspondence between the rules 
governing the validity of procedural forms (documents and deadlines) and the concrete way 
in which they are put into practice. 

 
3.5. Formalization of the judiciary procedure

12
 

 

The concept focuses on the special attention given to the form, as a way of expressing 
the stages of the procedure. Formalization actually means a juridical regulation of the 
procedure in terms of the insistence shown by the law related to how it is required for the 
party, the court or other organs with judgment power to work. 

In practice, formalization can go as far as to standardize acts or other expressions of 
will13. The careful concern for this issue is obvious, the procedural legislator regulating in 
detail the content elements of representative procedural acts. Relevant here are express 
provisions for content elements inventory of the application for summons, the summons or 
the judgment

14. 
Since the general rule is that the rules of procedure are, mostly, mandatory by nature, 

this means that derogation from them will attract legal sanction. Thus, in terms of the 
requirement for the formalization of the procedure, procedural acts that do not comply with 
the form required by law (either in content or concerning the term in which they must be 
elaborated) are subject, where applicable, to nullity, which can generate the inefficiency of 
the solution ruling. Other times, non-compliance to the formal nature of the procedure can 
attract the sanction of disqualification from the right to act, in the terms stipulated by law. 

 

3.6. Effectiveness of judiciary procedure 
 

This feature lies in concluding any procedure with a solution15, adopted formally, as 
the expression of the authority which instrumented the case, reviewed parts of the dossier 
and ruled to that effect. The act that is subject to the ruling is called, typically, act of 
judgment or jurisdictional act, its investment with the power to be enforced representing the 
concrete expression of the coercive force of the state. 

This feature differentiates the jurisdictional act from the administrative act; thus, if in 
the case of the jurisdictional act, the effectiveness is given by the possibility of its 
enforcement (which, if needed, is done with the intervention of the public force), in the case 
of the administrative act, the issuing authority enforces it itself, so its effectiveness does not 
depend on acts of enforcement. 

                                                 
11 Danil Matei, work cited, p. 8. 
12 Formalization is understood here with the sense specific to the legal language, for which formal means regulated or 

stipulated by law. 
13 Understood as instrumentum, some of them constitute standard documents (ex. the summons).  
14 See provisions of art. 148 and art.194 NCPC for the content of the application for summons; art. 157 NCPC, and art. 

258 NCPP for the content of the summons; art. 425 NCPC, and art. 401-404 NCPP for the content of the judgment. 
15 Generically, any judiciary procedure ends with an act of jurisdiction. In the area of justice, this is usually a judgment. 

This denomination can be adapted to the procedural stage at which it is pronounced, to the nature of the 
proceedings or to other subsidiary criteria, thus identifying: sentence, decision, conclusion, ordinance. 

 Civil proceedings, Book V of the NCPC governing Enforcement; in criminal matters, devoting matter NCPP Title V, 
relating to the execution of criminal judgments.  
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Therefore, the effectiveness is supported not only by issuing a solution to solve the 
case but also by guaranteeing its enforcement (i.e. implementation), in conditions of 
specificity provided by the two main codes of procedure16. 

 
 
4. Final considerations 
 
Under the sign of conclusive considerations, it can therefore be said that the 

procedural norms must concern the deployment of all the facts, of conducts involved. They 
must regulate the facts, the stages which integrate conceptually with the deployment of 
proceedings. The scope of these procedural norms must begin with the commencement of 
the proceedings and continue with the participation and the manner of manifestation of the 
participants to the procedure, with the actual manner in which they work. Then, the 
procedure must end with a resolution, a given solution in resolving the legal situation as it 
was referred, as the rationale of the jurisdictional procedure lies in its completion and 
finding its purpose through a resolution. 

Given the legal characteristics described in the present analysis, we can unequivocally 
affirm that, regardless of the historical time evoked, the jurisdictional procedure shows how 
to work in a particular case in order to reach a resolution. Thus, the norms of procedure 
represent true "tools" – means, our note – that highlight or carry on the norms of substantial 
law, the quality of the former directly conditioning the quality of the act to judge and, 
inherently, the quality of the way the latter are valued. 
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FUNDAMENTAL POLITICAL VALUES 
 

Alina-Gabriela MARINESCU* 
 
 
Abstract. The system of the political values supported by a political force or another represents 

the support or liaison for the legitimacy of their actions for the conquest and maintenance of power. 

The political values fulfil the role of “beacons”, orienting the actions or stimulating the political 

integrity around certain objectives. If generally the value refers to what is treasured, considered as 

desirable or preferable in relation to certain human aspirations – good, truth, beauty, law – political 

values are created and achieved in the political practice – freedom, equality, social equity, solidarity, 

order, democracy, tolerance. In other words, political values answer to the aspiration to a better 

organization of the relations between the members of as community, of the relations between the 

governors and governed, insuring the vitality of the civil society. Political values such as freedom, 

equality, justice, solidarity allow a soothing anchorage of judgements in the universal space, 

conveying pre-notions due to which the understanding of the new, unforeseen or novelty find 

themselves to be adjusted, namely eased from the perspective of the intellectual perception, as well as 

from that of the moral and political judgement. 

Keywords: freedom, equality, social justice, political values, democracy  

 
 
1. Introduction 
 
The approach of this paper considers the most used values of the ones invoked in the 

analysis of the policy. In this meaning, the political science analyzes the policy as a system 
of values, and from a sociological perspective the value represents a material or spiritual, 
real or surreal object, natural or resulted from the human activity which is treasured, 
appreciated by a social group or by the entire community, because it satisfies their 
aspirations, goals or ideals and come to meet the individuals’, groups’ or societies’ wishes 
or opportunities. 

The French sociologist Emile Durkheim stated that the values are products or creations 
of the social, that the society is the source of all values, and that outside the society they do 
not occur. 

Political values are also entities, which are evaluated and treasured by the individuals, 
groups or social categories because they satisfy material or spiritual needs. In this context, 
are appreciated as political values: democracy, freedom, equality, social justice, tolerance, 
sovereignty, dignity, abnegation. Political values have as base the political experience, 
social situation, fundamental interests and ideology based on which the society 
differentiates between value and non-value or self-value. In this context, the political values 
are integrated in the system of values created by the society, but without existing in a 
“pure” state, the political values interact with the other moral, philosophical, artistic, 
scientific or religious values. Therefore, these values influence them and transmit them 
directly or indirectly in different proportions in society1.  

                                                 
* Lecturer PhD, Faculty of Socio-Human Sciences, University of Pitesti, Romania, email: alina.marinescu74@yahoo.com. 
1 Isaiah Berlin, Patru eseuri despre libertate, Humanitas Publ.-house, Bucharest, 1996, p.70. 
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Regarding the relation between the political and moral values have been stated three 
divergent points of view which support the superiority and primate of the moral values over 
the political ones, and a second perspective: the overlap of the moral and political values. 
The primate of the moral values is supported, among others, by Immanuel Kant and Petre 
Andrei. 

Thus, Immanuel Kant in his political writings, absolutely states the idea of the moral 
values’ superiority over the political ones, in the meaning according to which the political 
ideas are an extension of the moral philosophy. Moral laws are fundamental, because are 
the products of pure reason and state the individual actions of the citizens in the absence of 
any material purposes. The individual’s action must be performed only from respect for the 
moral law, without considering contingent aspects, such as subjective inclinations, specific 
circumstances for the performance of the action or aimed material purposes. When the 
individual acts he fabricates a subjective plan for action as a maximum. For the action to be 
moral, the maximum must correspond with the moral law. Therefore, no exterior authority 
can inform us on the morality of the action, because we are subjected to the moral law 
originated from the “pure reason”. Because of the rationalization of the moral law, we can 
control ourselves and determine our own actions, eliminating the outer motivation – 
desires, passions or interests2. 

The absolute imperative insures the extension of the Kantian moral theory towards the 
political and social areas, the difference between the political and moral theories consists in 
the fact that the political law states only exterior aspects of the individuals’ actions, 
regardless of the inner motivation of the law, namely its compliance as moral law. A 
pertinent opinion is expressed by Petre Andrei who considers that the policy represents 
only a mean for the achievement of the purposes established by ethics, having the 
obligation to apply the moral norms and principles.  

The primacy of the moral values over the political ones has been supported also by 
Aristotle, thus the ethics he supported encouraged god and the greater good as being a 
purpose of policy, of the most controlling and leading science, which would comprise the 
collective rules, namely the morals3.  

Niccolò Machiavelli is considered to be the author who generated the rupture between 
policy and morals. Machiavelli appears for some as the person bearing the guilt for 
introducing the amorality into policy. The followers of this perspective reach the point in 
which they claim that Machiavelli would have seen in policy a sum of unorthodox 
maneuvers for the achievement of political objectives or interests4. 

What Machiavelli really used was the word “policy” in a meaning which did not 
hampered the aristocratic tradition of the common good as finality of the political 
organization of human communities. The confusion or unilateral interpretation for the 
presence of the morals into policy starts from the frequency he uses the concept of – virtu – 
so familiar in the theoretical-philosophical debates, but so different in content, in the use of 
the Italian thinker. 

As it is revealed by the vast study titled “Machiavelli. The Man. Times. Opera” by 
Constantin Antoniade, the Italian thinker uses this concept with a different content than the 
one given by other authors – virtue, morals, morality. By – virtu – the free Renascent 

                                                 
2 Nicolau Radu, Immanuel Kant. Scrieri politice, in Dicţionar de srieri politice fundamentale, coord. Laurenţiu Ştefan 

Scalat, Humanitas Publ.-house, Bucharest, 2000, p.173. 
3 Aristotel, Politica, Antet Publ.-house, Oradea, 1996, p.39. 
4 Niccolo Machiavelli, Principele, Minerva Publ.-house, Bucharest, 1995, p.17. 
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individual, self-contained, responsible for his actions, even by his own development, 
opposes to destiny, the way things go – expressed by the concept of Fortuna (fortune). 
Virtu has been used by Renaissance in the meaning of effort, ongoing energy, ability, is the 
human freedom in action, is the ability to aim and to use the surrounding, given things, it is 
a complex assertion of freedom and obedience to necessity5. Thus, Machiavelli differentiate 
himself from the ideal of ethical perfection adopted by the Medieval and humanist 
literature, reversing them in a political area – freedom or generosity, welfare or the capacity 
to show compassion, good faith and keeping the promises. The mixture between the moral 
and political values has been supported also by Marx and Engels through the thesis of 
common origin of these values, conditioned by the existence of social groups and 
communities and by their need to see their interests, goals and ideals expressed6.  

 
 
2. General aspects regarding the main fundamental political values 
 

Justice 
 

The policy is a concept with a wider area which may also comprise the moral values. 
Justice has been considered by many modern thinkers the most important virtue of a society. 
Rousseau stated that “the first and the biggest common interest is always the justice”. 

The liberal trend is to equalize this value with the non-discrimination (equal rights, 
equal access to activities, positions, functions), with the principle or theoretical equal 
opportunities (mainly, any member of the society has equal opportunities with the others, 
there are no official advantages reserved for a certain person, any person is entitled to them, 
if he succeeds in obtaining them) and with legality (compliance with the law, the rights and 
freedoms of each citizen). 

The liberalism distinguished between procedural and distributive justice, this 
differentiation forming the central core of the liberal theory on justice. The differentiation is 
based on comparing the social life with a game and the role of the state with a referee. 
Procedural justice consists in the correct application and the strict compliance with the rules 
of the game (laws, Constitution), the compliance with the economic, social etc. 
“procedures”, accepted and recognized. Distributive justice consists in the distribution of 
the resources according to a pattern of distribution labeled as just, correct, legitimate and 
reasonable by the state. The liberalism accepts the procedural justice, but rejects the 
distributive one, seen as a dogmatic form of distribution of the resources according to a 
pattern a priori established (abusively) as the only “true right” by the power’s elites.  

Most contemporary thinkers accept a more complex idea of justice, which leaves place 
both for the existence of certain inequalities (based on merits, needs or even by chance or 
opportunity), as well as for certain types of equality (politically necessary). The concepts of 
justice built on this idea are diverse. The most known of them all belong to the American 
philosopher John Rawls. Rawls starts from the ascertainment that not every inequality is 
unfair: inequalities of roles (for instance, the manager and the executioner in an enterprise) 
are not rejected as unfair. Also, do not cause any protest the inequalities resulted from a fair 
competition, in which all participants have started with equal opportunities, even if the 
winners end by receiving certain privileges and advantages. In exchange, emerges as unjust 

                                                 
5 Antoniade C., Machiavelli. Omul. Timpurile. Opera., 2nd Vol., Cultura Naţională Publ.-house, Bucharest, 1994, p.84 
6 Niccolo Machiavelli, op.cit., p.32. 
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the inequality resulted from the fact that a cooperative activity continues to bring 
advantages only for some of its participants. Every individual – according to Rawls – who 
would not be completely aware of his future situation (would not be aware of his future 
social position, of his resources etc.), would chose for a social organization to satisfy the 
above mentioned conditions. In other words, justice would be synthetized under the 
following conditions: 

i) Each individual has an equal right to the largest freedom compatible with other 
individuals’ freedom; 

ii) Economic and social inequalities are arranged so that a) they shall bring the 
biggest possible benefice to those disadvantaged and b) they shall be connected to positions 
and functions accessible to all in conditions of equal opportunities.  

 
Freedom 
 

Modernity is characterized from a political perspective by a cult of freedom, thus the 
supporters of this thesis claim that the freedom is the supreme political value, being a value 
in itself, justified by the fact that other values find their justification in it, in exchange it 
does not need justification: freedom is a natural primordial right. 

Nevertheless, sometimes, it has been recognized the fact that freedom is not an 
absolute value, that in certain situations individuals have more pressing needs than the need 
of freedom7.  

Thus, Edmund Burke claimed that individuals need not only freedom, but to the same 
extent they need laws, norms and rules controlling the human relations, material resources, 
solidarity.  

In this meaning, the conservative political ideas have criticized the modern cult of 
freedom. The conservatives are not adversaries of freedom, but they do reject its 
absolutization. Edmund Burke, the founder of the theoretical conservatism, underlined the 
idea that freedom must not be seen as it would be the only thing necessary for an 
individual, but in its connection to other important things, such as public order, morals and 
individual security etc.8. 

The same conservationists have deduced that about freedom it cannot be said anything, 
neither good, nor bad. Freedom may be something positive or negative, as soon as its 
consequences emerge (positive or negative). “The question if freedom is good or bad seems 
irrational, such as the question is the fire is good or bad. It is simultaneously good and bad, 
according to the time, place and circumstances”9. 

The intention of such observations is not to deny the freedom, but to reject only the 
“enthusiasm for freedom”.  

Modern society is characterized from a political perspective by the cult of freedom, 
expressed by the conviction that freedom is the supreme political value, from which emerge 
all others and a value in itself, undebatable, representing a primordial natural right. 

 Liberalism is the main political doctrine which has promoted this cult of freedom 
starting from the metaphor of the individual freedom. The objective description of the 
individual’s position in society did not lead to the idea of freedom, in the meaning in which 
the individual, seen as he really is, is constantly under the pressure of multiple constraints: 

                                                 
7 Isaiah Berlin, op. cit., p.20. 
8 Edmund Burke, Reflecţii asupra revoluţiei din Franţa, Bucureşti, Nemira Publ.-house, Bucharest, 2000, p.83. 
9 James Fitzjames Stephen, Liberty, Equality, Fraternity, Elder & Co. Publ.-house, London, 1874, p.53. 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

225

divine, socio-natural, moral, political or legal. The conclusion is that the individual is not 
free, but he has small spaces of freedom, “interstices” in a web of constraints.  

  
Equality 
 

The modern thinking has broadly argued that humans are born equal (their equality 
being consented by God or originating “from the nature”) but, the contemporary debates no 
longer present the human equality in a descriptive manner (as state of things), but in a 
prescriptive one (as rule of law, pointing to what should be) or a normative one10.  

It is often stated that it is normal and just that all humans start in life with equal 
opportunities, which does not happen in real life. Equal opportunities cannot result only 
from equal legal and political rights, thus it should have a base in the area of economic 
resources. It is obvious that humans are not equal in many ways: individual endowment, 
material or financial possibilities, social position etc. But we can strongly state that humans 
should be equally treated (without illegitimate privileges or unjustified discriminations 
determined by race, sex, age, religion, personal convictions etc.). However, inequality is 
present: no one can claim that a perpetrator be treated as an honest man. Different 
treatments (political, social, moral) are justified in slightly different cases from this 
perspective, thus one can only state that human must be treated equally in respects in which 
they are and should be equal11. Though, we can ask ourselves if we can specifically 
determine some of the areas in which humans are equal or should be treated as equals. 
Thus, we may exemplify the equality in front of the law, political equality generating an 
equal right to vote and generally we can think of the area of human rights. 

In exchange, regarding the economic and social equality, the modern opinions are still 
divided. It is claimed that the society simply does not have the resources necessary for the 
insurance of the economic equality (by a special financing of those disadvantaged), because 
a policy created to achieve this mission would rapidly be confronted to the impossible 
mission to compensate all the inequalities not originating directly and exclusively from 
certain personal achievements12. But maybe the most important argument is that the 
economic equalization insured by the state destroys freedom. For the state to be able to 
efficiently redistribute the resources, by taking from the rich ones to help the poor ones, it 
must be endowed with more power of decision and performance, with the right to decide 
who and how must be helped, up to what level, which are the exceptions from the rules etc. 
Or, this is difficult to achieve, if not impossible.  

 
 
3. Conclusions 
 
Political values have an important and special role in social life, because their 

achievement represents the premise of the fulfilment of the fundamental aspirations and 
ideals of the progressive forces. Sergiu Tamaş defines political values as values created and 
achieved in the political practice, such as justice, freedom, equality, sovereignty, social 
equity, order, democracy, independence, patriotism and others answering to the aspiration 
for a better organization of the relations between the members of a community.  

                                                 
10 Norman Barry, An Introduction to Modern Political Theory, Macmillan Publ.-house, 1995, London, p.185. 
11 Idem, p.187. 
12 Norman Barry, op. cit., p.193. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

226

 

In the area of the political values are enlisted institutions contributing to the 
achievement of the values, relations, ideas and ideals considered by the social groups or by 
the entire society as able to contribute to the fulfillment of the goals aimed by a political 
system in a given historical time. Political systems existent in the world are different or 
alike by the values they embrace. In their turn, different groups or classes within each 
society adopts and militates for certain values.  
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THE SUPERIOR COUNCIL OF MAGISTRACY –  

GUARANTOR OF THE INDEPENDENCE OF JUSTICE 
 

Florina MITROFAN* 
 
 
Abstract. The current study analyzes the role of the Superior Council of Magistracy as 

guarantor of the independence of justice, organism which, to fulfil its constitutional attribution 

ensures the balance between the judicial power and the legislative or executive power, for protecting 

the magistrates from possible pressures exerted upon them by the parties, authorities, media etc., 

which could affect their independence and impartiality.  

In other words, the Superior Council of Magistracy is the main defendant of the independence of 

justice, thus contributing to the prevention of any interference or attacks against the independence of 

the judicial system, towards the possible inferences from outside this system. 

Keywords: Superior Council of Magistracy, independence, impartiality, public authority, rule of law 

 
 
National normative framework. The institution of the Superior Council of Magistracy 

(SCM) has been stated in the Constitution for the first time, by Art 132-133, in 1991, the 
previous constitutions not stating this institution. 

Founded by Title III of the Law of 24 March 1909 for the modification of a relative 
provision regarding the judicial organization, modified and amended by the Law of 1924 
for the judicial organization, the provisions regarding the Superior Council of Magistracy 
were subsequently repealed by the Law of 1952 for the judicial organization. 

Prior to the constitutional revision of 2003, the Superior Council of Magistracy was 
stated by Art 132-133, regarding its competence and attributions, as well as by Art 124 Para 
1 of the Constitution.  

By the Law No 429/20031 for the revision of the Constitution, the institution of the 
Superior Council of Magistracy – guarantor of the independence of justice, as an essential 
value of the rule of law – receives a new regulation regarding its role, structure, the 
mandate of the president and of other members, attributions and the decisions it adopts2. 

The role of the SCM as guarantor of the independence of justice is stated by Art 133 
Para 1 of the Romanian Constitution3, by Art 1 Para 1 of the Law No 317/20044 and by Art 
1 Para 2 of the Law No 303/2004 on the judicial organization5. 

This organism reinserted in the Romanian legislation by the Constitution in 1991 
interposes itself by its attributions between the judicial power and the legislative or 
executive powers, with the fundamental purpose on insuring the independence of justice, 
which represents a guarantee of the rule of law. 

                                                 
* Lecturer PhD, University of Piteşti, Romania. 
1 Published in the Official Gazette of Romania, Part I, No 767/31 October 2003. 
2 Decision of the Constitutional Court of Romania, Part I, No 22/17 January 2012, published in the Official Gazette of 

Romania, Part I, No 160/9 March 2012. 
3 Published in the Official Gazette of Romania, Part I, No 233/21 November 1991, republished in No 767/21 November 1991. 
4 Published in the Official Gazette of Romania, Part I, No 599/2 July 2004, republished in No 827/13 September 2005, 

then republished in No 628/1 September 2012. 
5 Published in the Official Gazette of Romania, Part I, No 576/29 June 2004, republished in No 826/13 September 2005. 
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The regulation stated by Section 3 of Chapter VI, titled “Judicial authority”, of Title 
III “Public authorities”, leads to the conclusion that the SCM is a basic component of the 
judicial authority, together with the courts and the Public Ministry.  

From the above mentioned, it results the conclusion that the legislator intended to 
shape more detailed the constitutional statute of the SCM, for reasons obviously related to 
the importance of this organism in a state of law.  

 

The role of the Superior Council of Magistracy. The SCM fulfils the function as 
guarantor of the independence of justice. This authority was created for the performance of 
two functions expressly stated by the constitutional text, namely: a) proposes to the 
President of Romania the appointment of the judges and prosecutors, except the 
probationers; b) it is the disciplinary college for judges and prosecutors, according to the 
conditions stated by its organic law. Art 1347 Para 4 of the fundamental law leaves at the 
decision of the organic legislator the establishment of any other competences for the SCM, 
only to the extent to which would contribute to the fulfilment of its fundamental role, 
namely the guarantor of justice6.  

By Decision No 80/16 February 20147, the Court has stated that the wording above 
referenced lacks the clarity and predictability, having the nature to expose the member of 
the Council to possible pressures, affecting his independence, freedom and security in the 
performance of the rights and obligations established for him by the Constitution and the 
laws. Also, the law does not establish the nature and type of attributions entrusted through 
the appointment as member of the Council, the way in which it can be ascertained the non-
compliance or improper compliance with it and the authority competent to ascertain such 
deficit in the activity as member of the SCM; moreover, the members of the Council 
perform their constitutional attributions based on a representative mandate, and not of an 
imperative one.  

For the performance of its role as a guarantor of the independence of justice, the SCM 
is subjected to the law, being independent from other public institutions.  

Therewith, the SCM has the role to protect the independence of magistrates from the 
pressures or immixtures in their judicial activity of external or internal factors, for any 
cases. 

By guaranteeing the independence of justice in a rule of law it is ensured not only the 
good organization and functioning of justice, but also the protection of the magistrates 
towards potential inherences that could occur.  

According to Art 134 Para 2 of the Romanian Constitution, the Superior Council of 
Magistracy fulfils the role as court of trial, through its sections, in the area of the 
disciplinary liability of judges and prosecutors. Similar, in other European states, the 
disciplinary actions of judges and prosecutors are in the competence of the national 
organisms’ equivalent to the SCM. Thus, in France, the Superior Council of Magistracy is 
the disciplinary court for magistrates, and the decisions issued based on this attribution can 
be appealed at the Council of State. In Spain, the disciplinary court is different depending 
on the degree of the offences committed. For very serious offences is competent the Plenum 
of the General Council of the Judiciary. For serious actions is competent the Disciplinary 
Commission of the General Council of the Judiciary, and for less serious offences is 

                                                 
6 I. Muraru si E.-S. Tănăsescu, Drept constituţional şi instituţii politice, 13th Ed., 2nd Vol., C.H. Beck Publ.-house, 

Bucharest, 2009, p.284. 
7 Published in the Official Gazette of Romania, Part I, No 246/7 April 2014. 
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competent the president or the management of the respective court and, for the latter case, 
the sanction consists in a warning or fine. In Italy, according to Art 105 of the Constitution, 
the disciplinary measures for magistrates are in the competence of the Superior Council of 
Magistracy, and the Minister of Justice (which can be the initiator of the disciplinary 
action), the general prosecutor from the prosecutor’s office attached to the Court of 
Cassation and the sanctioned magistrate may submit an appeal against the disciplinary 
section of the SCM in front of the United Sections of the Court of Cassation, and the court 
of judicial control has the competence to examine both the compliance with the regularity 
of the disciplinary procedure, as well as the qualification of the actions accused of and the 
merits of applying the sanction8.  

The impartiality of justice and the independence of judges are protected by the 
domestic civil law, […], the one provided by the Law No 317/2004, which states the role as 
guarantor of the independence of justice for the SCM. According to the law, this organism 
has two means by which it can perform its constitutional role: the first one aims the 
protection of judges and prosecutors against any action which could affect their 
independence or impartiality or could generate suspicions regarding them, and the second 
one has as object the protection of the professional reputation of the judges and 
prosecutors9.  

By Decision No 634/26 June 200710, Decision No 485/20 April 201011 and Decision 
No 1122/23 September 201012 the Court has decided that “the interested party has the 
possibility to submit an appeal [contestation] at the Section for administrative and fiscal 
contentious of the High Court of Cassation and Justice regarding the decision issued by the 
plenum of the SCM concerning the career and rights of the judges and prosecutors and to 
beneficiate throughout this procedure of all the guarantees of a fair trial”, thus establishing, 
by jurisprudence, a higher standard for protection than the one offered by Art 133 Para 7 of 
the Constitution. Also, the quoted decisions regarding the decisions referring to the 
magistrates’ careers, the Constitutional Court has stated that the existence of a single mean 
of appeal satisfies the exigencies of the fundamental law13.  

Therefore, in this meaning it could be mentioned the Decision No 435/26 May 200614 
regarding the notification of the Constitutional Court to the President of the SCM, referring to 
the solution of the constitutional litigation between the judicial authority and the President of 
Romania and the Prime-Minister, as effect of their declarations aiming certain courts. 

By the above mentioned decision the Court has stated that, though is imperious an 
effective protection, in a constitutional meaning, of the magistrates against attacks and 
denigrations of any nature, the more so as the magistrates, who are deprived of any right of 
reply in connection with their work for the restoration of legal order, should be able to 
count on the support of other state powers, the position expressed by the two institutions 
that represent the executive fall within the limits of freedom of expression, thus the Court 

                                                 
8 Decision of the Constitutional Court of Romania, No 126/ 1 February 2011, published in the Official Gazette of 

Romania, Part I, No 244/7 April 2011. In the same meaning, see also Decision of the Constitutional Court of 
Romania, No 128/ 1 February 2011, published in the Official Gazette of Romania, Part I, No 248/8 April 2011. 

9 Decision of the Constitutional Court of Romania, No 629/4 November 2014, published in the Official Gazette of 
Romania, Part I, No 932/21 December 2014. 

10 Published in the Official Gazette of Romania, Part I, No 577/22 August 2007. 
11 Published in the Official Gazette of Romania, Part I, No 383/10 June 2010. 
12 Published in the Official Gazette of Romania, Part I, No 738/4 November 2010. 
13 Decision of the Constitutional Court of Romania, No 634/ January 2012, published in the Official Gazette of 

Romania, Part I, No 160/9 March 2012. 
14 Published in the Official Gazette of Romania, Part I, No 576/4 July 2006. 
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did not identify specific elements generating the fact that the verbal conflictive status 
between the President of Romania and the judicial power would have caused judicial 
effects leading to an institutional blockage or endangering the performance of the 
constitutional prerogatives of any public authority, which could be remedied by the 
issuance from the Constitutional Court of a solution possible to be applied.  

Though Art 133 Para 4 of the Constitution does not expressis verbis states the 
interdiction of reinvesting the members elected of the SCM, the only interpretation in 
accordance with the constitutional principles and provisions and in the spirit of the 
fundamental law is that the 6 years mandate for the elected members of the SCM cannot be 
renewed. Thus, the legal provisions stating the interdiction of the renewal of the mandate as 
member of the SCM are constitutional15. 

 
The constitutional jurisdiction regarding the Superior Council of Magistracy. From 

the numerous decisions of the Romanian Constitutional Court regarding the SCM, we have 
selected a part of them, with special relevance on the role of this constitutional organism, as 
guarantor of justice. 

Hereby, according to Decision No 339/18 July 199716, “neither the SCM is part of the 
judicial power because it does not perform the justice, but it represents an organism 
interposing between the judicial and the executive power, represented by the President of 
Romania and Government, mainly for the insurance of a full independence of justice”. 

The SCM is a public authority which by its attributions intermediates and mediates the 
constitutional relations between the judicial and executive. In a fair interpretation of the 
constitutional provisions, the implications between justice and executive must be achieved 
only through this public authority17.  

The SCM is a structure placed inside the judicial authority, the legislator aiming the 
creation of an organism interposed between the executive and judicial powers, with the 
fundamental purpose of insuring the independence of justice18. 

Hence, the SCM is not a court, because it does not do justice; it can be recognized as 
court of trial in disciplinary matters, for which the Court classified it as an extra-judiciary 
court in disciplinary matters19. 

From the decisions of the Constitutional Court results a permanent preoccupation to 
insure the functional independence of the SCM and to guarantee its role stated by Art 133 
Para 1 of the Constitution for this public authority. 

The SCM is a judicial authority whose organization and function are established by an 
organic law, which reflects the general elements mentioned by the Constitution. Thus, 
according to the fundamental law, the structure of this Council is established in the 
common meeting of the Chamber of Deputies and the Senate. The involvement of both 

                                                 
15 Decision of the Constitutional Court of Romania, No 22/17 January 2012, published in the Official Gazette of 

Romania, Part I, No 160/9 March 2012. 
16 Published in the Official Gazette of Romania, Part I, No 170/25 July 1997. 
17 See also, Separate opinion No 2 to the Decision of the Constitutional Court of Romania, No 53/21 March 2000, 

published in the Official Gazette of Romania, Part I, No 366/7 August 2000. In the same meaning, Valentin-Zoltán 
Puskás si Károly Benke, Implicaţiile Deciziilor Curţii Constituţionale asupra activităţii Înaltei Curţi de Casaţie şi 
Justiţie şi a Consiliului Superior al Magistraturii in the Bulletin of the Constitutional Court, No 2/2014, p.8. 

18 See also, Separate opinion No 3 to the Decision of the Constitutional Court of Romania, No 53/21 March 2000, 
above mentioned. 

19 Decision of the Constitutional Court of Romania No 148/16 April 2003, published in the Official Gazette of Romania, 
Part I, No 317/12 May 2003 and Decision of the Constitutional Court of Romania No 391/17 April 2007, published in 
the Official Gazette of Romania, Part I, No 321/14 May 2007. 
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Chambers in appointing the members of the Superior Council of Magistracy has the nature 
to diminish the risks that the persons appointed in these positions fall under the influence of 
different political parties or other partisan opinions20.  

By another decision, the Constitutional Court has established that the SCM, in the 
virtue of its constitutional attributions, possess two functions resulted from the necessity to 
protect the independence of judges and the impartiality of the prosecutors: the function to 
insure the appointment of judges and the function to watch over the compliance of the 
principle of the immovability of judges, as a council of discipline21.  

Significantly to mention is the fact that the provisions of the former Art 124 Para 2 of 
the Constitution, currently Art 125 (after the revision in 2003), states as being in the 
competence of the SCM the proposal for the appointment of judges and prosecutors, their 
transfer and sanctioning, according to the organic law; Law No 317/2004 states as 
attribution for the SCM the appointment of probation judges and prosecutors, and the 
conditions according to which the appointment, promotion, transfer, delegation, detachment 
and sanctioning of magistrates are made are established by the Law No 303/2004.  

After the revision from 2003, Art 133 has expressly stated the role and structure of the 
Superior Council of Magistracy. 

 

The structure of the Superior Council of Magistracy. The constitutional regulation 
provides three categories of members of the SCM: magistrates appointed in general 
assemblies of the judges and prosecutors, representatives of the civil society and ex officio 
members. 

Regarding the composition of the SCM, the Constitutional Court has stated that the 
reason for Art 133 Para 2 Let a) of the Constitution is “that the composition of this judicial 
authority which is the Superior Council of Magistracy, be of magistrates performing their 
activities within judicial authorities, namely in courts and prosecutor’s offices and whom, 
in the virtue of this position are aware from the inside of the system of the issues of justice 
and have the legitimacy to insure the application by the SCM of its role […] as guarantor of 
the independence”. Or, the regulation according to which “the judges and prosecutors 
elected as members of the SCM cannot perform the activities as judge or prosecutor” is 
equivalent with the cessation of the activity as magistrate, the Council ceasing to be the 
exponent of the judicial power, transforming itself in an administrative organ22.  

Also regarding the structure of the SCM, the Constitutional Court has established that 
“it reflects the structure of the judicial authority and insures the connection with the civil 
society”, and “the election of the representatives of the civil society in the SCM must be 
based on the prior verification of the fulfillment of the legal requirements for that particular 
position, of the professional competences, the moral reputation and of the interdictions and 
incompatibilities resulting from the professional statute, either from another legal 
provisions”23. 

Regarding the validation of the SCM members, the Constitutional Court has decided 
that both the proposal for validation, as well as the validation of the SCM members must be 

                                                 
20 M. Constantinescu, I. Muraru, I. Deleanu, F. Vasilescu, A. Iorgovan, I. Vida, Constituţia României, comentată şi 

adnotată, Monitorul Oficial R.A, Bucharest, 1992, pp.290-291.  
21 Ibidem, p.291. 
22 Decision of the Constitutional Court of Romania, No 375/6 July 2005, published in the Official Gazette of Romania, 

Part I, No 591/8 July 2005. 
23 Decision of the Constitutional Court of Romania, No 53/25 January 2011, published in the Official Gazette of 

Romania, Part I, No 90/3 February 2011. 
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based on the preliminary verification of the compliance with the election procedures, of the 
legal requirements for holding that particular dignity, as well as of the interdictions and 
incompatibilities which may result either from the personal statute, or from other legal 
statements24.  

Decision No 80/16 February 201425 on the legislative proposal regarding the revision 
of the Constitution, the Constitutional Court has decided that the initial legislator has 
founded the SCM as being formed only by magistrates.  

With the occasion of the revision in 2003, it has been stated a new idea regarding the 
structure of the SCM, being inserted in his composition the category formed by 
representatives of the civil society.  

In 2011, with the occasion of the initiative of the Romanian President to revise the 
Constitution, it has been proposed the modification of the structure of the SCM, by 
reducing the number of magistrates-members of the Council to 10, and increment the 
number of representatives of the civil society in the following way: 3 appointed by the 
Parliament and 3 appointed by the President of the state.  

By Decision No 799/17 June 2011, the Constitutional Court has ascertained that “the 
modifications of Art 133 Para 2 Let a)-b) are unconstitutional, because have as effect the 
violation of the independence of justice, in contradiction with Art 152 Para 1 of the 
Constitution”. The Court holds the attention on the following: “the fulfilment of the 
constitutional role of the SCM, as guarantor of the independence of justice, as well as of the 
main attributions regarding the career and disciplinary liability of magistrates, assumes that 
the judges and prosecutors have a proportion correspondent to the constitutional imperative, 
stated by Art 133 Para 1. So being, in the virtue of the SCM’s attributions, its structure 
must reflect the specificity of this activity and the quality as magistrates of its members, as 
imposed by the very name of this supreme organism of representation, who directly know 
the implications of the activity performed by this professional category, being definitive for 
the decisions the Council adopts […]. Therefore, the majority of the number of the 
members from the civil society, thus of the persons outside the judicial system, and the 
modification of the proportion of representation in the Council, has consequences over the 
activity of the judicial system”.  

Regarding the drafting of the text proposed by Art 133 Para 3-4, the Court has ascertained 
that the use of the notion “renewal”, referring to the mandate of a year of the SCM’s president, 
has the nature to cause divergences of interpretation and possible confusions.  

Also, the Court has ascertained that, unlike the drafting of Art 133 Para 3 which, 
referring to the mandate of the SCM’s president, establishes that “it cannot be renewed”, 
Para 4 of the same article does not state similar.  

By the same decision, the Court has recommended the rephrasing of the proposal for the 
modification of Art 133 Para 3 of the Constitution in the meaning of replacing the term 
“renewed” with that of “updated”, and the completion of Art 133 Para 4 of the Constitution 
regarding the mandate of the SCM’s members with the wording “which cannot be updated”. 

The liability of the members of the Superior Council of Magistracy. For the activity 
performed during their mandate as members of the Superior Council of Magistracy, they 
shall answer in front of judges and prosecutors.  

                                                 
24 Ibidem. 
25 Published in the Official Gazette of Romania, Part I, No 246/7 April 2014. 
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By Decision No 1966/4 April 201326, the Constitutional Court has established that the 
revoking of the elected members of the SCM at the request of the majority of the general 
assemblies of courts and prosecutor’s offices which they represent for “non-compliance or 
improper compliance with the attributions entrusted by his election as member of the 
Council” is unconstitutional.  

Regarding the revoking of the members of the SCM, the Court has stated that a 
constitutializing for one of the means for cessation of the quality as member of the Council 
is not justified, but only for one of the cases of revoking. The regulation of the means for 
ceasing the quality as member of the SCM is at the level of the organic law, not to the 
constitutional one. 

Between the SCM and the Ministry of Justice there are no relations of subordination, 
but only of collaboration, and the Minister of Justice, as lawful member of the SCM, has 
only the attributions given to him by Law No 317/2004.  

Means of attack which can be used against the decisions of the Superior Council of 

Magistracy. According to Art 29 of the Law No 317/2004, “the decisions of the SCM, in 
plenum or in its sections are taken by direct and secret vote, and shall be motivated”. 

The decisions regarding the career and rights of judges and prosecutors can be 
appealed by any interested person, within 15 days from communication or publishing, and 
submitted to the Section for administrative and fiscal contentious of the High Court of 
Cassation and Justice. The decision solving the appeal is definitive. 

It must be mentioned the fact that the decisions issued by the sections of the SCM in 
disciplinary matters, can be appealed at the High Court of Cassation and Justice, excluding 
the competence of the Plenum of the SCM. 

Regarding the possibility of appealing the decisions referring to the magistrates’ career 
in front of the Plenum of the SCM, would satisfy the idea resulted from Art 133 Para 1 of 
the Constitution, remained unchanged, according to which the Superior Council of 
Magistracy shall guarantee the independence of justice”.  

The conclusion emerging is that by its role as guarantor of the independence of justice, 
the Superior Council of Magistracy contributes to the maintenance of law and constitutional 
order, because an independent justice leads to the consolidation of the rule of law. 
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THE IMPACT OF THE NEW TECHNOLOGIES  
IN THE PRIVATE SPHERE OF THE WORKER 

 
Gratiela-Florentina MORARU∗∗∗∗ 

 
 
Abstract. The need to find the balance of interests involved in the employment relationship 

involves the modulation of the fundamental rights of the worker to allow for the development and 

exercise of the freedom of enterprise. The debate on this issue becomes even more complex when in the 

balancing of interests we count with the use of new technologies and the deficient legal regulation of the 

right to privacy of the worker. In the information society, the incorporation of new technologies has 

resulted in a multitude of advantages; however, the legal vacuum of the Spanish legal system is causing 

a continued perpetration of violations of fundamental rights, since it is in the workplace where the 

violations are repeated and because the accentuated subordinate nature of the contractual relationship 

work.  Assumptions such as the control of the personal data, email or video surveillance are interesting 

examples and current in this context. With a lot of outstanding work ahead in this matter, the question 

lies in observe the demonstrations of the right to privacy in the workplace and to determine the limits of 

corporate power exercised through use of information and communication technologies. 
Keywords: privacy, new technologies, work. 

 

 

1. Introduction 

 
Certainly, the contribution of the new technologies in the field of labour is significant 

because it facilitates the development of the employment benefits and fosters creativity. There 
are numerous advantages introduced by the new technologies in area of the company. But far 
from all these benefits it gives to the owner of the company, the legal dilemma arises in the 
discussion when we talk about the person who has to make use of these software tools in order 
to comply with the obligations ex-contract, which is the worker. The installation of the media in 
the company has occurred unknown possible applications and practical consequences of these, 
in regard to the collision with fundamental rights. The insertion of daily worker in the company 
involves the modulation of fundamental rights with the aim of enabling the exercise of corporate 
power. This faculty of the entrepreneur is audit see extended to unknown limits given that, with 
the introduction of new technologies, is experiencing a resizing amplifier. 

The relevance of the theme derived from the set of problems caused by the legal vacuum 
in the area of employment in regard to this subject concerns. The business use of computer 
technologies causes a constant violation of fundamental rights of workers. To do this, it 
should be added a clear contradiction of argument when the courts deal with these problems. 

The influence of new technologies on the right to privacy requires the observation of 
the location of this fundamental right in the face of the new challenges that the work 
approaches. The role, in the present work, corresponds to the following three points, which 
I think are central to the debate: 

Right to privacy before and now 
Data Protection as a dimension of the private sphere of a person 
Computer control, control visual and auditory control of the worker as a person 
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2. On the right to privacy before and now 
 
It is opportune to debut reflecting the considerations of Helena Béjar about this issue 

when he says that "respect for the private sphere is evidence of the legitimacy of a 
government, the evidence of its moral goodness. In this regard, the private sphere marks the 
limits of power, the threshold before which this must stop, under penalty of undermining its 
own legitimacy"1  

The etymology of the concept reveals its multiple senses, and the common usage of 
the term houses meanings as secret, privacy, confidentiality, etc., all of them affirming the 
existence of a private sphere of the individual. However, determinant for this study is the 
legal content of this term that is translated in the prohibition of the dissemination of or 
reveals the private aspects of a person. 

The current legal recognition is the logical consequence of the historical concern that man 
has shown by the more space reserved for your life. The revolutionary movements of the XVII 
and XVIII centuries2 give it a different meaning and promote the adoption of Declarations on the 
Rights of Man, as an important step in the recognition of the personal rights3. 

The contributions of Thomas Hobbes, John Locke, Constant of Rebeque and John Stuart 
Mill are important concepts for the configuration of the concept of privacy, representing the first 
formulations on the idea of privacy during the process of formation of the liberal State. 

Of crucial importance for the formation of the concept of privacy is the article entitled 
"The right to privacy", published by Warren and Brandeis and motivated by the attempt to 
set up some limits to the privacy preventive foreign meddling4. 

In Europe, is the Portuguese Constitution of 1976 the promoter collects expressly the 
right of privacy, followed by Spain in 19785. 

The article 18 of the Spanish Constitution (in forward SC) ensures the right to personal 
and familiar privacy along with the rights to honour and the image itself. In the second 
paragraph recognizes the inviolability of the residence. In the third paragraph, gives the 
highest protection for the secrecy of communications, and, finally, closes his literal tenor 
with the limitation on the use of informatics. 

In the field of labour Spanish, the rule that clearly outlines the intimacy is the art.18 
Statute of Workers (in forward SW), called "Inviolability of the person of the worker", 
which establishes the limits that the employer has to respect for the privacy of the worker. 
Other articles of SW in which are observed expressions of the right to privacy are the art. 
4.2. e) and 20.3 SW. These provisions reveal the persistence of privacy even integrated in 
the labour relationship, given that the contract of employment does not involve the 
violation of fundamental rights, although if the modulation6. 

                                                 
1 BEJAR MERINO, H., The intimate, Madrid, 1988, p. 234. 
2 The enjoyment of the right to privacy was reserved for the nobility and the bourgeoisie, excluding all possibility of 

claiming the right to privacy by the working class due to the conditions of life that I had. The Privacy was linked to the 
idea of ownership. 

3 MORANT VIDAL, J., Criminal-law protection of privacy in the face of new technologies (study of articles 197 to 201 of 
the Penal Code), Practice of Law, 2003, p. 29. 

4 In this article, the two authors set the guarantees of citizens for the protection of private and family life against the 
encroachments of the press, exposing the technical and legal bases of the notion of privacy and configure it so in the 
right to solitude or faculty of "to be let alone." 

5 MORANT VIDAL, J., Criminal-law protection of privacy forehead…, op. cit., p. 31. 
6 LUJAN ALCARAZ, J., "Business monitoring on the use of computer resources placed at the disposal of the workers" 

in SANCHEZ TRIGUEROS, C and Gonzalez Diaz, F. (dir), freedom of enterprise and power of direction of the 
employer in labour relations, Thomson, 2011, p. 132. 
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The horizon of the conflict corporate power-privacy of the worker is wide with the 
insertion of the new technologies in the context of working relations, given the extensive 
possibilities that these confer. Represent a threat not only to the privacy stricto sensu but 
also for privacy in regard protection of data of a personal nature. 

The computer tools exercise potential influence in the business supervisory power, 
enshrined by the art. 20.3 SW, allowing a control exceeded, furtive and exorbitantly of the 
conduct of the worker during the performance of the employment benefit. 

 
 
3. The protection of data of a personal nature as a threat to privacy 
 
The first and the most important european regulation in the field of data protection is 

represented by the Directive 95/46/EC. Its development was driven by the harmonization of 
national laws in order to facilitate the operation of the market without undermining the right 
to data protection7. 

The Spanish legal system established late in the art. 18.4 SC limitation of the use of 
informatics as a guarantee of fundamental rights and constitutional jurisprudence, among 
those the Judgement of the High Constitutional Court 290/2000 and 292/2000, 
contemplates this fundamental right as "a power of control and provision of data of a 
personal nature", establishing the configuration, the principles and guarantees to observe in 
the treatment of data. 

In the framework of labour relations, the data of a personal nature plays an important 
role since several aspects: recruitment, contributions to Social Security, claim of rights 
derived from personal situations, etc. Their significance is based on the sustainability of the 
conservation of data, multiplicity of purposes for which the data is destined, number of 
workers to which the information was required, etc. The employer in his condition of 
responsible of the treatment has to respect the set of heterogeneous principles grouped in 
the arts. 4 to 12 of the Organic Law on the Protection of Data (in forward LOPD): legality, 
purpose, accessibility, cancellation, consent, relevance, accuracy. 

The requirement of legality prohibits the obtaining and processing of data of workers 
shall be carried out by a fraudulent, unfair or illicit means. The existence of a justified and 
legitimate reason for the collection of data and their classification gives sense to the 
principle of finality. 

The access to the data must be understood as a guarantee of checking that the 
information relating to the worker are truthful, updated and bounded to the purpose for 
which they were registered. The LOPD establishes the obligation to cancel the data when 
they accrue unnecessary and do not respond as to the purpose of collection or are inaccurate 
and the employer has the obligation to cancel and replace those registered data ex officio 
that inaccurate or incomplete. With regard to the relevance of the data, the employer, in the 
treatment of data, always has to assess the relevance of the information you intend to 
collect without an absolute freedom of enterprise to treat any personal data of the worker. 
The veracity of the data imposes on the employer the obligation of making corrections and 
cancellations that provide the veracity of the data of the worker. 

The consent or the principle of self-determination is granted to the person a set of 
powers that give you the possibility to determine a minimum level of protection of the data, 

                                                 
7 ORDOÑEZ SOLIS, D., Privacy, and judicial protection of data of a personal nature, Barcelona, 2011, pp.31-54. 
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but the art. 6.2 exempts from the rule of consent the data of the worker, given that it is 
understood that the consent is implied in the mere acceptance of the offer or the perfection 
of the contract. Therefore, the employer does not have to obtain the consent to collect data 
of the candidate to employment or worker. 

Two relevant guarantees established by the legal system to support the worker against 
the employer responsible for the file are represented by the duty to control the transfer to 
third parties of the computerized personal information and the right to challenge the 
valuations based exclusively on automated data. 

Similarly, the LOPD identifies and regulates the "Data specially protected" between 
those who are either that refers to: the ideology, trade union affiliation, religion and beliefs, 
racial origin, health and sexual life. It is a closed list that would affect fundamental aspects 
of the person and the motivation of this special treatment lies in its intimate relationship 
with the privacy of the person.With regard to the data relating to trade union membership, it 
must be remembered that the own LOLS, in its art. 11.2, requires the collaboration of the 
employer, at the request of the trade union and with the express consent of the worker at the 
discount, collection and income of union dues. This aim justifies the treatment of a 
sensitive data by the employer, and this has to abide by the terms of the LOPD for its 
treatment. 

As an example, we have the Judgement of the High Constitutional Court 11/1998 of 
13 January, in which the company RENFE rest to a group of workers of their salary assets 
corresponding to the days in which there were a strike, on the basis of the trade union 
membership of workers and not in material verification of the absence. The worker had 
provided the company with their union membership data in order to be deducted from its 
assets the quota of association and transferred to the union to which was affiliated. The 
Court fails in favour of the worker considering that it cannot make a different use for which 
they were collected and even less when their employment injures the fundamental right 
guaranteed in the art. 28.2: the right to strike. 

With regard to the data relating to the health, the corporate interest to ensure the 
organization of the company justifies the right to check the suitability and physical capacity 
of the worker for the development of the functions of the job, and may for this purpose to 
gather information relating to his state of health and the practice of medical tests to 
determine the physical capacity of the worker. The right of the employer to know them in 
order to adequately organize the activity involves the obligation of the latter to comply with 
the principles established by the LOPD, i.e. that the data on the health of the worker are 
adequate, relevant and not excessive in relation to the purposes for which they are 
collected. It would be illegitimate the collection of these data by the employer with 
different purposes to the legally authorized. 

Considerable importance in the fundamental right to the protection of data of a 
personal nature has video surveillance and it to bring up the Judgement of the High 
Constitutional Court 29/2013 of 11 February.In the abovementioned decision, the allegation 
of violation of the protection of data has imposed on the Court the need to assess whether 
the images recorded on a physical media or not they constitute information of a personal 
nature in order to realize later if it is part of the object of protection of art. 18.4 SC. In that 
judgment the High Court confirmed that the data concerning the job of a person are data of 
a personal nature, since those who appear in the images are the workers of the company in 
place of activity. 
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4. The computer control 
 
Statute of Workers, in its article 20.3 establishes business powers aimed at checking 

the degree of diligence employed by the worker on the implementation of the provision. 
The measures of control that the employer may take will be those that the employer "deems 
most appropriate" to verify compliance with the occupational duties with the only limit to 
this action consisting in the "due consideration to their human dignity"8. 

The business control of workers through new technologies, are grained, in the so-
called: computer control or the computer, visual inspection or video-camera and auditory 
control or the listeners.With regard to the computer control, Internet access for the workers 
and the use of electronic mail are the most problematic. 

The identification of the pages visited reveals intimate aspects of the personality of the 
worker and the monitoring and control of the business activity of the worker with the use of 
the Internet should be studied from the perspective of art. 18.1 SC. In spite of the fact that 
the computer is the property of the employer, the worker's conduct in the equipment of the 
company has to be protected by the right to privacy and private life9. 

It should be noted that corresponds to the employer the decision whether or not to 
authorise the staff of the undertaking to surf the Internet for private purposes. The 
determination of excessive use or misuse of the working tools includes the assessment of 
many variables as the cost to the company, the connection time, number of messages 
received or sent, and the application of the principle of proportionality. The abuse on the 
part of the worker does not confer freedom to the employer to go beyond the verification of 
the infringement and there is that also assess that the absolute prohibition of the use of the 
Internet is causing the social isolation of the worker during the performance of the 
employment benefit. 

Turning to talk about the use of email, say that it is an instrument through which you 
can exercise the protected communication in the art. 18.3 SC and given the long hours of 
work cannot have expectations that the worker completely leave his private life and his 
efforts individuals. The business control email has to go destined solely to the existence of 
messages of recipient does not work and general data that provides the server. The mere use 
particular without considering the concurrence of other circumstances is not worthy of 
reproach law. 

The intention of controlling assumes that the employer must provide workers with 
sufficient information to allow to identify the reasons on which is based the exercise of 
control, the specification of the circumstances in which it can be used, control procedures 
that can be used and limitations in the collection, storage and use of the information and the 
mechanisms to ensure its confidentiality. The intervention as a business has been carry out 
in respect for the principle of minimum interference in the fundamental rights. 

Despite being a dominant judicial argument that considers the email as a working tool 
only use regular understanding for purposes of labour, the application of art. 18.3 gives the 
worker a regime of guarantees that prevents the intervention of enterprises of the emails 
protecting everything statement. 

                                                 
8 GOÑI SEIN, J. L., respect for the private sphere of the worker, Civitas, Madrid, 1988, p. 111. 
9 THIBAULT ARANDA, J., media control of the work activity, Tirant, 2006, p. 107. 
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Highlights mention should be made of the Judgement of the High Constitutional Court 
241/2012 of 17 December which gives constitutional response to the question concerning 
the limits of corporate activity in the determination of the use of the email provided by the 
company. The events leading to the filing of appeal lie in the existence in the company of a 
computer available to all workers, without key to access the unit "C". The High Court 
understands that the common usage of the computer allows you to affirm the 
incompatibility with personal uses and, this being so, the claim of secret lacks constitutional 
coverage in the absence of the conditions necessary for their preservation. It also concludes 
that there is a situation of tolerance to the installation of programs could not have "a 
reasonable expectation of privacy notice". 

The following judicial pronouncement is the judgement 170/2013 of the High Court, of 7 
October, which dismissed the appeal filed by a worker to whom the company dismissed for 
having sent sensitive information to the competition through the corporate email. The appeal 
claimed the rights to personal privacy and the confidentiality of communications, for having 
produced an excess of the employer in its powers of control to intercept illicit form the 
content of the email and communications of the worker. With regard to the right to privacy 
put forward by the worker, the Constitutional Court uses the foundation of the "reasonable 
expectation of privacy or confidentiality" for not granting appeal to the complainant, given 
that the company had prohibited the use made by the worker. 

Also controversial is the use of email for trade union purposes. As part of the essential 
content of the right to freedom of association, the Union can make effective the right to 
transmit information through the channels provided in the law and by other means provided 
that it respects the normal productive, should the employer assume certain charges billed in 
the law aimed at making effective the fact association informative. The Judgement of the 
High Constitutional Court 281/2005, of 7 November, recognizes the right to the use of the 
technological means that existed previously in the company, explaining that in no case 
should cause any harm to your business systems or oblige the company to acquire 
technological infrastructures10. 

With regard to the visual inspection, there is a need to reflect that in the area of labour 
relations contemplates the faculty of location of camcorders derived from art. 20.3 WS11. 

Wielding technical reasons-productive or security, the entrepreneur can install cameras, but 
the recording must be directed exclusively to the monitoring of the implementation of the 
provision becoming illegal when improper use is made of these media. The placement of 
devices in sensitive sites aimed to observe the behaviour of workers in canteens, changing 
rooms, recreation areas, affects the right to intimacy given that the worker has the right to a 
reserved space or privacy in the work. 

Fundamental is the judgement 186/2000, of 10 July, in which the employer decides the 
clandestine installation of a television circuit with the purpose of controlling the cash 
registers and the counter of the merchandise, motivated by the suspicion of the company of 
a wrongful conduct. The High Court considers that the monitoring measures that the art. 
20.3 WS lets you deploy must be commensurate with the principle of proportionality in its 
double meaning, be justified for obtaining a legitimate purpose and not to produce a 

                                                 
10 QUEUES NEILA, E., Fundamental rights of the worker in the digital era: a methodological proposal for its 

effectiveness, Bomarzo, Albacete, 2012, p. 193. 
11 VICENTE PACHES, F., The right of the worker to the respect of their privacy, The Economic and Social Council, 

Madrid, 1998, p. 324 et seq. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

240

 

disproportionate restriction of the rights of the worker12. The good contractual faith requires 
the employer to inform the worker of the monitoring that is object through the audiovisual 
mechanisms in order to enable it to adapt its behaviour to the existence of the control and 
prevent the realization of acts of private character13. 

The auditory surveillance represents an attack on the private life of the person given 
that rarely a firm is often justified on technical grounds or of security because it is difficult 
to imagine the use of these means for the control of some phase of the productive processes. 
The judgement 98/2000, of 10 April, has as its aim the installation in the Casino of the Toja 
of a control system microphone added to the already existing video surveillance in order to 
record the conversations between customers and workers. The Company warrants the 
installation of the device based on economic transactions that are made. In this judgment, 
the High Interpret applies the doctrine of the modulation of fundamental rights considering 
that the installation of microphones in the Russian roulette and at the casino cage La Toja is 
an intrusion illegitimate on the right to privacy, to be credited to the use of microphones, 
which allowed the continued hearing and indiscriminate use of any kind of talks would be 
indispensable for the security of the Casino14. 

However, the doctrine of the Constitutional Court is an important turning point in their 
jurisprudential criterion with the judgement 39/2016 of 3 March. The interpreter of the 
Constitution prosecutes the installation of a camera, motivated by numerous irregularities in 
the box, location made without communication to workers, if well placed a distinctive 
informative in a visible place. The Court considered sufficient notice for the purposes of 
compliance with the requirement of information, to downplay the obligation of business to 
express the exact purpose that has been assigned to that control and preventing the worker 
could adapt their behaviour to the existence of the control. 

 
 
5. Conclusions 
 
The digital era converts our environment in a digital society reflected its influence in 

the most remote areas. The unstoppable technological evolution is impregnated in our 
present and future by making the fundamental guarantees established by the Constituent 
Assembly of 1978 insufficient to deal with the new threats that the society we are exposed. 
The legal system has to be open and changing by acquiring new legal instruments to cope 
with sufficient capacity to immersion computing. 

The status of worker of a person does not entail the loss of their inherent rights and the 
adoption of technological measures of control has to be respectful and without unlawful 
encroachments. The absence of uniform legal criteria in the resolution of those problems, as 
we have already said, is generating the conversion the power of entrepreneurship at all. The 
obtaining of the balance in the trial of weighting intimacy of the worker - corporate power 
has to motivate any legislative initiative, judicial or research in order to prevent the 
perpetration of behaviour harmful to fundamental rights.  

 

                                                 
12 FERNANDEZ VILLAZON, L. A., The powers of the control business labour activity, Thomson Aranzadi, Navarre, 

2003, p.78. 
13 320 THIBAULT ARANDA, J., media control…, op. cit., p. 30. 
14 Sempere Navarro, A., and MAZZUCONI SAN MARTIN, C: “New technologies and labour relations”, Aranzadi, 

Navarre, 2002, p. 146. 
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DECISION-MAKER ACTION IN DEVELOPING  
A PUBLIC POLICY 

 
Manuela NIŢĂ* 

 
 
Abstract. The failure or success of a public policy depends on many factors, one of them being 

how the decision-maker is involved in the entire process of public policies. The activity of policy makers 

in order to manage a given situation is related to the specific elements of management or psychology 

science, which if used correctly and correlated with specific elements of public administration science, 

will bring the organization a plus, with the purpose to build a coherent public policies, viable, 

identifying solutions that will solve the problem subject of the attention of the authority. In practice it 

has been shown that a leader is successful in what he proposes, if he has both managerial skills and 

professional competencies. In the present study, we aim to analyze the typology of leader, decision 

maker in relation to the functionaries which he coordinates, but also in relation with other structures 

that works in the public policy process. 

Keywords: decision-maker, public policy, reward, performance 

 

 

1. Introductory 
 
Understanding public policy steps and the whole approach to be covered for solving a 

problem facing society is not enough to ensure the success of a public policy. If the 
decision maker does not know well enough the group of people that formed its 
subordinates, referring to their proffesional qualities and skill and to issues related to the 
contact between them, it is likely that the entire action that is initiated by the decision 
maker do not have the desired effect and expected by the beneficiaries1. 

Depending on its involvement directly in the selection of the working groups, but also 
in decision-making process which requires an active role, public policy will have a coherent 
journey, as it was designed in order to solve the problem. 

In the following steps we will analyze the role and importance of leader-decision 
maker in the public policy process, referring to key stages composing it but also to the ways 
existing at its disposal for the establishment of the working group, starting from 
recruitment, functioning, incentive, reward, human factor being very important, proving in 
practice that sometimes a good solution not necessarily lead to success, one of the reasons 
being poor organization of authority2. 

 
 
2. The role of decision-maker in the public policy process 
 
The action of decision-maker is permanent during the development of the whole 

public policy, from the inclusion of the issue on the agenda of authority until the 

                                                 
*Lecturer, Phd, Valahia University of Targoviste, Faculty of Law and Administrative Sciences, Targoviste, Romania, 

manuela_nita74@yahoo.com. 
1 For understanding of nature and of the human factor, see Ion Avram, Management juridic, Ed. Eficient, Bucuresti, 

2001, pp. 108-109. 
2 A detailed analysis of the system of fundamental values of the New Public Management, see Luminita Gabriela 

Popescu, Administratie si politici publice, Ed. Economica, Bucuresti, 2006, p. 337 si urm. 
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assessment phase. For understanding the role of leader-decider we will highlight briefly, 
each stage, showing the involvement of decision maker and its role in achieving it. 

So this person is the one to decide, individually or in collaboration with other decision 
makers, if taking into account a given situation, the authority must take action to solve a 
new problem or a consequence of other public policies, including in the near future on the 
agenda of authority development a public policy that will coordinate. Not every problem 
becomes subject to public policy. Not every frustration, impasse facing the individual or 
group of individuals requires initiation of a public policy. Given situation or circumstance 
that determines a state of dissatisfaction must necessarily acclaim intervention of the 
authority, being the one that has the power and the means to resolve it. There is a risk that 
the authorities have tended to ignore or postpone the inclusion of the issue on its agenda if 
the one who notices a certain difficulty facing society, does not bring himself a proposal for 
a solution. Such a behavior of the decision-maker is unacceptable because is contrary to 
fundamental principles underlying the functioning of public administration and to ethical 
standards. He is also the one who takes the decision which implies the involvement of its 
own authority in a public policy initiated by another authority. A policy issue once included 
on the agenda of authority, it must also be clearly defined, precisely, to be verified and its 
definition to be based on statistical data and other types of analysis so that its components 
can be separately identified in order to facilitate their settlement. 

The leader is the one who must ensure that all these elements are achieved as the 
organization to know with certainty what it has to be achieved in the following stages. The 
decision maker can easily check the issues discussed above, finding the answer to the 
following main questions: The problem is real?; What caused this problem?; What are the 
dimensions and various aspects of the problem?; What are the consequences if the problem 
is not addressed in any way?; Who is affected by the problem?; What are the interests of 
each party involved? 

In a natural order, another step is the identification of solutions, decision making stage 
marking the identification of alternatives and choice of the solution through an active and 
permanent presence, at the request of the working group. Developing the solution does not 
end the mission of the leader. During implementation, the authority may face new situations 
unforeseen when designing the solution, leading to a new sizing of the policy. The leader is 
faced with new challenges on which he needs to take responsibility. 

He also must ensure that the chosen solution is uniformly understood by all those who 
will implement it, on a case by case basis, requiring workshops to clarify various issues 
raised by the implementation structures. 

As is known, monitoring stage is the stage that outlines malfunctions of the policy3. 
Ignoring it is virtually ignoring the whole approach of public policy. Developing the 
solution does not mean closing attributions for the leader. Monitoring stage is the stage that 
collects feedback until that moment, and findings of the person who has the responsibility 
of performing this stage. The issues raised through the monitoring report have to be 
analyzed by the decision-maker which is bound to come back on them, correct them or take 
new measures to be effective. He is the one who will determine the nature of dysfunctions: 
if their source is the poor relationship of participants in the actions of the public policy, 
poor collaboration of officials responsible for carrying out those actions, finding solutions 

                                                 
3 On the causes of the malfunctions in implementing public policies to see Nicoleta Miulescu, Politici publice, Ed. 

Universul juridic, Bucuresti, 2009, pp. 24-25. 
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unsuitable for the issue considered when initiating policy, uneven application to national 
level of the policy actions, and other causes that led to the monitoring observations. 

Evaluation as the final act is one that outlines to what extent policy has achieved its 
purpose and goals proposed in its elaboration, according to which the decision-maker can 
decide to either continue the policy if this is required or ending the policy because the 
factors and context that led to based policy underwent a radical change, requiring 
development of a new policy, the existing one could not responding to the requirements of 
the beneficiaries. 

 
 
3. Identification of alternatives as a result of activity in team or individual action 
 
The fruit of teamwork is undeniable as beneficial, constructive thinking implies a 

marked cooperative distribution shares that confer efficiency. Team work means a 
collective that seeks a common goal: solving the problem. The very construction of this 
team is not accidental. The decision maker main "man orchestra" has the difficult task of 
distributing the responsibility of identifying alternatives to a given problem, a group of 
officials who are or not subordinated, to be compatible with each other, between which 
there is good communication and collaboration that to complement each other based on 
knowledge they hold. Otherwise, divisions within the group will lead to a failure in finding 
solutions or identification some inefficient will not be accepted by the decision maker or if 
they manage to convince the one that will achieve the implementation will be very difficult 
to collaborate with team that disagreements will persist in subsequent stages. 

Individual action in identifying alternatives is not recommended, but in practice is not 
ruled out, especially at the policy level, local municipalities where the staff is small and 
however much they would like to create a team decision maker, it is impossible for such 
permission. Individual action requires a much greater effort of collecting information, the 
documentation, consultation and structuring an action plan that aims at solving the problem. 
In this case the solutions appear late and it is possible that elements of the definition of the 
problem that mutating the decision maker must take into account, and the solutions must be 
adapted. 

The concept of teamwork and the result of its activity coexist alongside one of the 
characteristics of public policies, namely hierarchy. Public policy means imposing authority 
by central or local authority to decide the action and inform the decentralized structures. In 
the main decision-maker there any authority that we can call decider top of the pyramid 
who decide, communicate, coordinate and assume the work of the entire team. Once 
adopted a decision it is transmitted hierarchically inferior structures for implementation and 
compliance with the decision. The existence of "human orchestra", as called by specialists 
in organizational management, team role and functions does not remove, the workgroup. 

If overlaps role and work of policy makers principal officer collects, takes and 
processes the entire information about the issue of public policy, so the existence of a single 
individual in designing public policy on this remains the authority given the status of the 
decision maker, but the entire traveled policy may suffer as the result of a single person 
who does not deny the ability. 

Comments can be made and the decision maker learned in leadership, to which in 
practice there are situations where personality very strong affect the relationship with the 
employees within the team as it tries to impose its views through intimidation, through the 
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prism its leadership, not through the arguments on the case team debated. Obviously, the 
leader must have authority at the institution, but authority is an issue requiring delicate, 
sensitive on the form. 

Expressing an opinion by the leader of one of the problem issues in public policy 
debates, while having the leader and team member position does not mean that it is 
necessarily the final decision. In practice, there is a risk that all other team members to 
embrace the leader's opinion, simply because its leadership has, and "boss" never not be 
contradicted. In such situations, the team no longer has debated other possible solutions that 
may be viable or even better for the issue date. It's very possible that the solution itself to be 
very suitable leader, innovating to be what is needed for this issue, and the team as a whole, 
analyzing it, to realize this and to choose this as being the best. It also can be a starting 
point for a future final solution, requiring modifications, adaptations to the specific case. 

From the above it is clear the importance of the work of a team of civil servants, the 
so-called working team, which has the task of achieving the identification phase of 
alternatives and choice of solution, without denying the role of servant or team minimal 
duties in this respect, but in our view the alternatives as solutions coherent, realistic and 
well grounded for a given problem should be the result of collective thinking. 

 
 
4. Methods of creating and maintaining an efficient department and working team 
 
In specialised literature, the organization, in generic terms, it is defined as a social 

system in which people work together, their work involving a different degree of 
cooperation4. Applying the definition to the public authorities level we can say that they 
constitute a system in which public servants work together, their activities involving more 
or less a degree of cooperation. They are coordinated by a decision-maker who decides for 
each clerk the tasks to be performed, based on each specific job description. 

The decision maker is interested to work with a multidisciplinary team, well trained, in 
order to ensure largely specialized knowledge in different areas: administrative sciences, 
law, engineering, economic, informational, so understanding problems and finding 
alternatives solutions and coordination of the implementation to be done professionally and 
in a reasonable time. 

Develop and implement a public policy requires intervention of the specialists who 
have expertise in a particular field. Their existence in the authority structure, bring a degree 
of celerity in the development of public policy. Their absence requires the expertise of 
specialists employed in another organization, so it is ideal that the organizational structure 
of the authority on human resource to include these officials. 

In practice, especially in the administrative units to the village level the number of 
clerks is reduced and they are faced with the fact of getting involved in a large number of 
policies, some of which are generated at the county or central level or even initiated by their 
village itself, being clearly outlined that the structure of staff is poor. 

The decision-maker leader is the one who should be concerned with identifying the 
need for staff taking into account the characteristics of a given activity. Regarding the 
structure of the working group there is a minimum and maximum number of clerks wich 

                                                 
4 See Camelia Fratila, Mircea Constantin Duica, Managementul resurselor umane. Concepte. Practici. Tendinte, Ed. 

Bibliotheca, Targoviste, 2014, p. 31. 
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have as tasks fulfilling a public policy. The decision maker is the one who determines the 
distribution of work tasks according to the needs of the authority. In national, complex 
policies, it is necessary an increased number of officers needed to be drawn on public 
policy, such as the decision-maker to have an overview of policy implications. 

It is quite possible that for a certain type of policy to be selected clerks from different 
structures, putting the problem of integration in the working group in the same way as a 
new employee requires integration. The decision maker is the one who must find a balance 
between them in order to lead to a good final strategy of the authority and to achieve 
objectives that he has set in terms of efficiency. Otherwise there is a risk that the individual 
will not be integrated in the new environment, the activity of organizational integration is 
completely absent or superficially treated, this responsibility being left to the officer or 
team of officers5. 

To rely on a well structured team, which relates inside of the team or with decision 
maker but also with other authorities involved, the leader must ensure that every individual 
has mastered the following elements: 

– Knows the job description so that he is able to organize his work effectively; 
– Knows clearly the tasks for which is freely decisional and those that require superior 

agreement; 
– Knows the team work and the tasks of the others members of the team; 
– Knows the performance indicators that need to be obtained in the activities. 
In specialized literature they have outlined several theories regarding the model or 

style of management6, but there is no standard model perfectly valid to apply regardless of 
organization, like a unique recipes that will ensure success. Team management role is to 
coordinate the work of the staff after a realistic assessment of it, knowing its strengths and 
weaknesses and making sure that the last ones will be eliminated. 

To achieve the desired purpose, the manager prepares a strategy that consists in his 
vision of the organization, goals, objectives and principal means of action. To get results 
through strategy, the manager has to propose also the performances which he needs to 
reach, and the organization's performances are reflected in individual performance of 
subordinate officials, ie to what extent succeeded staff to attained objectives. Quantifying 
performance is based on an evaluation system, which once applied cause either measures to 
improve the job, especially when the performance has not reached the desired level or it 
appears that the individual must follow training courses either a promotion or a transfer, 
this being a means of encouraging or rewarding staff or change in wages as a means of 
motivation for the effort. 

Over time motivating employee / clerk proved to be one of the levers most effective in 
achieving a desired outcome, such as a manager who does not seek those means of 
motivation, valid for all hierarchical levels, faced the risk that the authority / organization 
generally to be non-performant, to not keep the rythm with the development of society, to 
cause dissatisfaction among the population for offered services and implicitly drawn public 
policy to not have the expected efficiency and effectiveness. 

                                                 
5 Idem, p. 82. 
6 The autocratic model based on the exclusive nature of the manager’s authority from his subordinates; custodial 

model based on stimulating employees; supportive manager model through which the manager offers to its 
employees his support to reach the desired purpose; collegiate model based on a partnership relationship manager-
employee side of subordination is more attenuated; see in this Ion Adam, idem, pp.110-113; other authors classified 
managerial models into four main categories that have subdivisions which are presented in Elvira Nica, 
Managementul resurselor umane in administratia publica, Ed. Economica, Bucuresti, 2012, pp. 56-64. 
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Obviously the reward wage is one of the most popular ways of motivation, but not the 
only one, being necessary that the decision-maker knows very well the needs of staff and 
their expectations towards the achieved performance, for example kindergarten for 
employees' children, medical insurance in the private system, free social actions held 
regularly, exchanging experiences with other institutions, etc. 

In specialised literature there were highlighted several theories7 on the motivations (the 
theory of expectations, equity theory, the theory of factors), each with its own arguments, to 
which we join theory of expectations considering it as the most predictable in the moment of 
beginning of an activity. The employee / officer is obvious that he must exercise his tasks 
according to the job description even if there were no additional motivation to the current 
earnings, but functioning of motivation system based on the theory of expectations assumes 
that individuals know very well at the moment of hiring, the start of a new activities, that a 
performance once achieved lead to obtain a stimulus that results in increased productivity at 
work. If there is no transparency on these elements, the manager may face situations of apathy 
at work, of dissatisfaction, of motivation, lack of interest. 

Absence of motivations system leads to staff turnover in the labor market that seeks 
other organizations, institutions concerned with stimulating employees, which could 
destabilize its own organizational structure, resulting in acceptance for a predetermined 
period of a person who does not fully meets the job requirements. 

Another important factor that the decision maker have to consider inside of the 
organization is good communication and relationship between staff subordinate, but also at 
the level of relation decision-maker subordinate. In practice was proved that one source of 
constant motivation that sometimes prevails with the others is good communication 
between individuals, which gives a climate of calm to labor relations. For decision-maker 
communication it is a vital element which ensure staff stability, carrying out activities 
without interpersonal tension, but in the same time it's a delicate element because not 
knowing the limits of communication can undermine the authority and order that the 
decision maker must impart. The communication channels used may be oral or written, 
including electronic communication. The decision maker may be confused for a good 
communication with subordinates if involve means of expression aggressive, high tone, 
which actually lead to poor communication, which where sometimes level of receiving the 
message is low or understood incomplete, the subordinate not daring to ask for 
clarifications. 

From the foregoing aspects presented results clearly the complexity of the role of 
decision maker. This role is completed by the manner through which understand to settle 
or resolve a conflict that is about to occur or is already done. The conflict involves 
complaints, claims, aspirations put forward by a group of individuals who are 
subordinated to the decision maker. His reaction, attitude should be based on a serious 
analysis to identify the causes and nature of the claims, pursuant to which may participate 
in meetings of conciliation, mediation in order to settling or eliminate the conflict 
settlement. 

 
 

                                                 
7 To see their presentation Camelia Fratila, Mircea Constantin Duica, idem, pp. 147-154. 
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Conclusions 
 
Starting from a simple definition of public policy as an action of the authorities to 

solve a problem facing society, we can draw that any action, regardless of its nature 
requires coordination, involvement, an assumption of liability from an entity, a decision-
maker to find the most effective means of solving a given problem. 

The decision-maker action has many behavioral sides that must be considered in order 
to have performance over organization, and this performance globally referring to the 
system of public administration is reflected in the effectiveness and efficiency of public 
policies developed and deployed. 

Public policy is not done by itself. It requires a combined effort of a whole team of 
officials which go through several stages to policy completion. Depending on how they are 
set up, organize, coordinate in their activities by decision-maker, it can be appreciated the 
extent to which policy aims and objectives have been achieved. 
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ANALYSIS OF INTERNATIONAL EXPERIENCES  
IN THE CLAIMING ESTATE. CASE STUDY 
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Abstract. Return of confiscated goods by totalitarian regimes was accomplished in many of 

those countries whose political and legal situations were different in various ways both in terms of 

starting this process and legislative solutions adopted. In some countries, legislation has always 

remained incomplete - Poland and Ukraine have enacted laws currently no restitution to individuals - 

and in the case of the former Yugoslavia, the process has been greatly hampered by the war in the 

90s. In the Czech Republic, Lithuania and Croatia (until 2002) did not have the right to claim their 

citizenship than those who had respective citizenships. It is said that there are about 89,000 

properties that were confiscated during the war and after, with a market value of 40 billion dollars. 

Among the countries that have closed down the subject is Moldova and Hungary, but Poland gave 

away the most money. 

Keywords: property restitution, restitution model, compensation model 

 

 

1. Countries from the first wave of EU accession 
 
The return of property confiscated by totalitarian regimes1 was accomplished in many 

of those countries2 whose political and legal situations were different in various ways both 
in terms of starting this process and legislative solutions adopted. 

Remedies followed two main models: that of restitution and the compensation. The re-
allocation seeks restitution of confiscated property in kind, compensation is only possible in 
cases where reassignment is not possible in nature. This model was applied in 
Czechoslovakia and East Germany in a combined form of restitution and compensation. 
The compensation requires the return of the property only in a limited number of cases, in 
most cases the former owners will receive compensation for loss of property in the form of 
cash, shares, bonds or vouchers. This model was applied in Hungary. Regardless of the 
method of compensation in kind or by offsetting differences in restitution process in the 
countries concerned, such as the amount of compensation, eligibility of applicants, 
protecting tenants from properties that had returned3, institutional organization 
decentralized or not restitution.4  

Poland5 is currently the only country in the region (except Romania) that has not 
resolved the issue of property restitution, and this despite the fact that in Poland the volume 

                                                 
∗ Lect. Univ. PhD. Hyperion University, Bucharest, associated professor at Valahia University of Targoviste, Romania. 
1 Academic Society of Romania, Restitution of property: what went so badly in Romania?, in SAR Policy Brief no. 

34/2008, pp.178-190. 
2 Azerbaijan, Bosnia-Herzegovina and Georgia have not adopted legislative measures on restitution or compensation 

for property nationalized or confiscated. 
3 H. Apple, Justice and Reformulation of Property Rights in Czech Republic, in East European Politics and Societies 

No.1 / 1994 (vol. 9), pp. 22-40. 
4 J. M. Sariego, N. J. Gutiérrez, Righting old wrongs: A Survey of Restitution Schemes for Possible Application to the 

Democratic Cuba, Jr. April 2, 1989, p. 28 cited D. G. Harpe, Restitution of Property in Cuba: Lessons Learned from 
East Europe, Annual Meetings of the Association for the Study of the Cuban Economy (ASCE) "Cuba in Transition" 
1999 (Volume 9). 

5 Academic Society of Romania, op. cit., the SAR Policy Brief no. 34/2008, pp.178-190. 
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of confiscated property was much lower than in neighboring countries. It was nationalized 
industry in particular, but less residential buildings and collectivization of farmland was 
abandoned in 1956 and has not exceeded 10% of the total. Although over the years, there 
have been legislative proposals, none of them has managed to gather the necessary political 
support, the only way that the previous owners and property being recovered through 
normal judicial processes. 6 

During 1990, Poland adopted a law to provide for the return of property owned before 
the war by Poland's major religious organizations. Legislation has established five separate 
committees made up of representatives of the government and affected communities to 
process refund requests. The Catholic Church has acquired approximately 2,000 properties, 
210 Lutheran Church and the Orthodox Church eight. In some cases, churches have 
received compensation instead of the property itself. 

The law governing restitution of communal property Hebrew came into force in May 
1997. Because of the large number of properties and the small size of the Hebrew 
community in Poland, the Community has sought the support of the World Organization 
restitution Hebrew (WJRO). 

The Polish community of nearly 2,000 applications submitted by the deadline, and 
nearly 3,500 applications submitted FPJHP. 

In some countries, legislation has always remained incomplete - Poland and Ukraine 
have enacted laws currently no restitution to individuals - and in the case of the former 
Yugoslavia, the process has been greatly hampered by the war in the 90s. In the Czech 
Republic, Lithuania and Croatia (until 2002) did not have the right to claim their 
citizenship. It is said that countries estimated that there are about 89,000 properties that 
were confiscated during the war and after, with a market value of 40 billion dollars. Among 
the countries that have closed down the subject is Moldova and Hungary, but Poland gave 
away the most money. 

In the former Czech and Slovak Federal Republic7 was applied immediately after the 
fall of communism model restitution and reparation was not just a communist-era abuses 
but also a form of transfer of state property by adopting legislation on the matter. 8 They 
provide restitution to former owners or their heirs, provided to be citizens Czechs or 
Slovaks, all categories of goods: mobile, buildings, land and structures, taken by 
administrative decisions or acts of civil law, by court order criminal or civilian, or in fact, 
except for those seized by the Nazis from Hebrew before that date and the properties 
confiscated by the Czechoslovak government Sudeten Germans. 

The model was that of restitution, in full if construction, and up to 150 hectares of arable 
land and 250 ha for any other farmland. In the event that restitution in kind was possible, they 
were given cash compensation up to a ceiling of $ 50 million in securities over this limit. 

The buildings that were put into tenants were returned to former owners obligation to 
maintain the lease for a period of 10 years from the entry into force of Law no.403 / 1990, 
the rent will be determined by agreement. If the asset whose restitution is requested, was 
previously bought by the third party, the former owner is entitled only to reimbursement by 
equivalent. 

                                                 
6 Krakow Post Debate: Property Restitution: Shoud Poland Pay?, Friday, September 12, 2008. 
7 Former Czech and Slovak Federal Republic ratified the Convention on 30 June 1993. 
8 Law no. 403/1990 on mitigating the consequences of injustices related to property; Law no. 42/1991 on regulations of 

property ownership and cooperatives; Law no. 87/1991 on extrajudicial repairs; Law no. 229/1991 regulating 
ownership of land and to other agricultural goods. 
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Regarding the restitution process, it ended in most cases in the years 1995-1996 in 
Slovakia in 1997-1998 in the Czech Republic9, the number of convictions for violation of 
Article 1 of Protocol No. 1 to the Convention insignificant. 

Rychetsky Commission has solved several problems, including the transfer of 200 
properties Hebrew, the return of 7,500 works of art, and create a fund of $ 7.5 million 
Holocaust. 

The Czech Republic has adopted and implemented property restitution law shortly 
after the fall of the communist government. The first seizure laws covered during the 1948- 
1989 period and were concerned primarily on private property, agricultural land, works of 
art and property of religious communities and sports associations. An amendment in 1994 
provides for restitution of property taken by the Nazis from Holocaust victims between 
1938 and 1945. The law was amended and is still private property necessary for the 
applicants to be Czech citizens. 

Since November 1998 a national commission headed by Deputy Prime Minister 
Rychetsky revised restitution claims arising from the Holocaust. Following the 
Commission's recommendations in June 2000, parliament passed legislation that authorized 
the government to transfer about 200 additional properties for the Jewish Community. The 
law also has returned 70 works of art housed in the National Gallery to the Jewish 
Community and provided for the return of an estimated 7,500 works of art from museums 
and galleries Czech state in the Holocaust. The Czech government has created a website 
with information and photos of the works. In 2002, Parliament extended the deadline for 
applications for restitution of works of art from late 2002 to late 2006. 

Hungary, like most states in the region, regulated the ownership issue as soon as 1990, 
following the adoption of three laws in 199210, after the ratification of the European 
Convention of Human Rights11 and opening up the possibility restitution by non-residents 
or people of other nationalities. 

Used compensation system voucher - securities on the open market, which can be 
used, for example, for the purchase of property from the state, including suites - instead 
restitution for the following reasons: the economic situation at the time, the restitution 
would have been very long and would have generated a state of uncertainty which would 
have discouraged foreign investors, avoiding the generation of numerous and lengthy 
litigation related to property and many goods that had been privatized or otherwise acquired 
by third parties in good faith. 12 

Compensation Office, an institution created specifically for process management, 
decided on applications for land, issued coupons or vouchers clearing and run auctions 
where these vouchers were used. Unlike most countries in the region, where the level of 
compensation was proportionate to the value of property, Hungary introduced a ceiling 
progressively between 200,000 and 5,000,000 forints. 13 

                                                 
9 L. Pena, op.cit., P.198. 
10 Law no. XXIV / 1992 on partial compensation for losses and damages caused by the application of property of 

citizens in the period May 1, 1939 - June 8, 1949; Law no. XXV / 1992 on partial compensation for losses and 
damages caused by illegal property of citizens and Law. XXXII / 1992 on compensating those who were illegally 
deprived of their life and liberty for political reasons. 

11 Hungary ratified the Convention on November 5, 1992. 
12 L. Pena, Restitution of expropriated property to countries in transition and in the Republic of Croatia, Publisher 

Inzenierski Biro, Zagreb, 2000, p. 7. 
13 J. Tucker-Mohl, Property Rights and Transitional Justice: Restitution in Hungary and East Germany, in Property 

Rights Under Transition, May 1, 2005. 
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Hungary imposed the shortest period for submission of applications, the deadline for 
applications was 6 months after the approval of the law and completed the processing of 
these requests within two years.  

The beneficiaries of legal provisions were only individuals: former owners or their 
heirs, without distinction of nationality without distinguishing the situation of the 
dispossessed in compliance with legal regulation of the socialist and that of the 
dispossessed measures actually. 

To date compensation procedures have been completed, the success of the mechanism 
reflected in the absence of the conviction for violation of Article 1 of Protocol No. 1 to the 
Convention. 

The restitution process began in 1991 with the adoption of a law allowing religious 
organizations to claim compensation for property nationalized after January 1, 1946. Since 
1991, twelve major religious groups have filed 8026 applications for restitution. Of the total 
filed claims: claims of ownership 1383, 2670 were refused in 1731 received cash payments 
(totaling $ 271.3 million or HUF 67.843 billion) and 968 cases were resolved without 
government intervention. At 31 December 2001 there were 1274 claims, worth 187 million US 
dollars (46.770 billion euros) pending adjudication. The deadline for the award was in 2011. 

In East Germany, the issue of restitution formed a peculiar chapter in the Unification 
Treaty of 1990. The refund program was probably the most voluminous in the region, covering 
about 5 million people (about 20% of the population) and 90% of urban buildings.14 The former 
owners or their descendants - regardless of nationality or residence - could seek restitution of 
property taken over as Communist governments and by the Nazi, less the confiscated under 
Soviet occupation15 (following a decision of the German Constitutional Court). 

Unlike other countries in the region, Germany did not make the eligibility of 
applications for citizenship or residence. Even if the restitution process led to delays in the 
planning, development and investment growth in some cases, the majority of complaints 
were resolved quickly, in the early 1990s fact that Germany has held clear evidence on the 
history of properties and judiciary solid advantage been an important success of this 
process.  

The refund is based on the actual return of confiscated property has been applied in its 
purest form in Czechoslovakia and in a modified version - both elements of restitution and 
compensation - in East Germany. 

Bulgaria16 was among the first countries in the region to legislate restitution through the 
adoption in 1991 of the Law on agricultural property restitution law in 1992 and the 
restitution of property nationalized under communism. Eligibility of applicants was generous 
and allowed that individuals, both physical and legal entities to request, either Bulgarians and 
foreigners. Also, people who received a symbolic compensation during nationalization, 
former landowners and workers in agricultural cooperatives, were allowed to apply. 

Exercise of ownership to buildings was temporarily restricted in certain situations, 
such as in the case of buildings inhabited by tenants, allowing them to use them for another 
three years, or operated buildings where schools, hospitals etc. 

                                                 
14 Blacksell M., K. Born, Private Property Restitution: The Geographical Consequences of Official Government Policies 

in Central and Eastern Europe, the Geographical Journal no. 2/2002 (vol.168). 
15 Academic Society of Romania, Restitution of property: what went so badly in Romania?, in SAR Policy Brief no. 

34/2008. 
16 Academic Society in Romania, op.cit., The SAR Policy Brief no. 34/2008, pp.178-190. 
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Restitution problems were mainly administrative, taking them mainly by the lack of 
clear data on property boundaries, incomplete records and a reluctance of local authorities 
to repay, which has a considerable discretion in implementation. 17 

Most properties that belonged to the Hebrew community in Bulgaria were returned, 
although two cases remain unresolved: Rila Hotel and Sofia property. During the pre-war 
property Suborna Street and about half of the land that was built later Rila Hotel belonged 
Hebrew Consistory. A recent decision of the court argued that the organization Bulgarian 
Hebrew "Shalom" Hebrew is the successor Consistory. A further complication arose when 
the Bulgarian government, which owned the other half of Rila Hotel. 

A central problem facing all pretenders is the need to demonstrate that the organization is 
the organization for repayment or legitimate successor who owned the property before 9 
September 1944. This is difficult because Communist hostility to religion led some groups to 
ways to hide assets or ownership, and the documents were destroyed or lost over the years.. 

Heirless property in Slovenia remain a problem. Slovenia passed and began 
implementation of a law on restitution of property (denationalization Act) of 1991, shortly 
after independence. Since June 2002, 66 percent of 35 858 restitution claims filed have 
been resolved (about a quarter of resolutions have had only partial repayment or were 
completely rejected). There have been complaints from applicants for a general lack of 
transparency. Heirless property currently assigned to the state, although no group has 
registered a complaint with the law. 

Almost all private Jewish property claims are resolved. Other claims remaining to be 
judged include credit claims by Slovenian citizens, claims by non-citizens, and substantial 
claims from Slovenia. The aim in these cases restitution has been extended from late 2002 
to late 2004. 

 
 
2. Experiences on retrocessions in other countries 
 
Restitution in Estonia has been exemplary. Estonia restored the communal property of 

religious communities. Private owners who submitted their applications before the deadline 
accordingly had also able to reclaim their property, regardless of nationality. The title went 
heirless property where the local municipal administration of the area in which the property 
is free to sell the property or you keep it for his own use. 

Restitution in Estonia was carried out in accordance with the principles of property 
law reform, which was adopted on June 13, 1991 and was largely completed. Most 
properties belonging to the Orthodox Church, including those used by the Estonian 
Orthodox Church - Moscow Patriarchate (EOCMP) were under the legal control of the 
Apostolic Orthodox Church of Estonia (EAOC). The government has transferred seven 
properties in EOCMP in 2005-2006, and the three remaining properties in 2006-2007. 
According to the Estonian Hebrew community leaders, property restitution was not a 
problem for the community, since most prewar religious buildings were rented, not owned. 

In Latvia, the law provides for restitution of confiscated property, both private and 
communal, former owners or heirs. The law does not discriminate based on nationality or 
residence. In most cases, municipal authorities can take the final decision on restitution; If a 

                                                 
17 A. Kozminski, Restitution of Private Property. Re-privatization in Central and Eastern Europe, in Communist and 

Post-Communist Studies No.1 / 1997 (vol. 30), pp 95-106. 
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property deemed non-returnable, they can offer an alternative property or compensation in 
the form of vouchers. The applicants, however, may be reluctant to accept the alternative 
property because of the difficulty in setting the comparative. The private requests property 
occupied by manufacturing companies in economically were particularly intractable. A 
World Bank program Latvia assists in the process. 

Religious properties in Riga, Daugavpils, Liepaja and other cities were returned to the 
Jews, but about 200 remain communal property to be returned. With this notable exception, 
most cases of Hebrew and Christian properties were resolved and restitution process is 
nearing completion. Since the beginning of the process, Latvian Community Hebrew 16 
properties and received compensation for two. 

In Lithuania resolving the remaining claims of private property will require identification 
of alternatives such as the payment of compensation, estimated at about $ 500 million. The 
deadlines for the resolution of land and forest was in 2009 and for houses and apartments, 
2011. Under the program the Lithuanian Ministry of Finance could only pay compensation to 
Lithuanian citizens. The deadline for applying for restitution was in December 2001; deadline 
to prove kinship with the original owner was 31 December 2002. From 1991 to 1996, Hebrew 
communities receiving 28 buildings, most synagogues (three in Vilnius, Kaunas five.) 

In Russia a total of 4,000 buildings were claimed communal property. Despite 
considerable progress in this area since 1991, a number of religious communities is still 
concerned about religious forfeited properties confiscated during the Soviet era. According 
to the Presidential Administration, Russian Government Commission for restitution of 
approximately 4,000 buildings restored between the time the decree on the restitution of 
property entered into force in 1993 and 15 March 2001, when Prime Minister Kasyanov 
ordered the Commission to cease trading.  

About 3,500 buildings were returned back to the Russian Orthodox Church. A smaller 
number of buildings and houses of worship returned to Hebrew, Muslim and other 
communities. An example is the Omsk Synagogue, the largest in Siberia, has been claimed in 
1996. Even with this modest success, Hebrew community face the same obstacles as other 
religious communities in the process of restitution of property confiscated during the 
communist regime. Some communities say that their Hebrew has returned only a small part of 
the total property confiscated during the Soviet regime, and are still in the process of refund.  

In Ukraine, they were restored most places of worship. There is no legislation 
governing the restitution of property. Ukraine has no state religion, although the Ukrainian 
Orthodox Church and the Ukrainian Greek Catholic Church prevails in the east and west. 
These churches can exercise significant political influence at local and regional level but 
also religious, many small groups claiming discrimination in favor of church government 
on the issue of restitution. A decree of 1992 the program began to surrender Ukraine for 
religious buildings. 

Registered religious organizations are the only entities authorized to seek restitution of 
property confiscated by the Soviet regime, and these organizations are limited to receiving 
only those buildings and objects necessary for worship. Comitee State for Religious Affairs 
said the transfer of the majority of churches by their owners native is nearing completion. 
Since July 2002 8589 10,000 buildings and religious objects were returned Religious 
Communities of Ukraine. 

Although the program progressed, the refund is not complete, and all major religions 
have different claims. It is estimated that about 268 former places of worship that are 
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currently being used for non-religious purposes have not been redeemed; however, 215 of 
which are not claimed by any one religious group. 

In Macedonia almost all goods used for religious purposes had been returned. 
Communal religious properties face legislative barriers. Macedonian Government 
concerned about the crisis in Kosovo and the insurgency in 2001 did not finance or political 
will to fully implement the restitution program on propriety. After 1998, the government 
has failed to adopt a legislation implementing refunds. The law was challenged before the 
Supreme Court in 1999 which ruled that several provisions of the law must change. 

In 1996 Croatia adopted the Law on restitution of property taken during the Yugoslav 
Communist rule which came into force on 1 January 1997. It opted for the model of 
compensation for loss of property and restitution in kind is permitted only if they were not 
acquired in the meantime to third parties only for the following goods: land for 
construction, agricultural and forest land, office space and apartments. If the former owner 
opts for restitution in kind, then it will regain property in the state is, without being able to 
claim damages for loss of use resulting from damage or to damage property. 

For compensation to former owners or their heirs, regardless of citizenship18 Fund was 
created to compensate expropriated properties, which pays 25% of the amount requested and 
only in the apartments that are not returned, and the remaining issues securities ratings that are 
listed. They are paid from 1 January 2000 until 1 July 2019 forty biannual installments. The 
legislation on the restitution of property in Albania has not brought the desired results. 
Various laws on restitution or compensation for different types of property were adopted in 
Albania in the early 90s. However, only by the Constitution of 1998, the right to private 
property was recognized officially. Law on restitution, issued in 2004, which specifically 
targets expropriation compensation made after 1944, made the restitution process to be even 
more confused and refer to the restitution of property. Moreover, the financial burden for the 
compensation to former owners of the state has not been estimated. Lacking an estimate of the 
amount that should be refunded and how it should be done, the Albanian government found 
unprepared for a growing number of ECHR judgments unfavorable. 
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CENTRAL BANK, FINANCIAL STABILITY  
AND GIVING IN PAYMENT  

 
Adriana PÎRVU* 
Daniela IANCU** 

 
 
Abstract. Financial stability is a condition of monetary stability. As maintaining monetary 

stability is the main objective of a central bank, this should therefore be involved in promoting the 

financial stability. Financial stability was defined in the American doctrine1 as being „the situation in 

which the financial system is capable of performing simultaneously, in a satisafctory way, its three 

functions. First, the financial system enables in the best effective way the inter-temporal allocation of 

resources from those who save to investors and the allocation of economic resources in general. 

Secondly, they assess future financial risks and establish their price reasonably and fairly, risks 

which are relatively well managed. Thirdly, the financial system is in such a state that it can 

comfortably, if not at its best, absorb the real financial and economic surprises and shocks”. The 

controversial Law of giving in payment of some real estate assets in order to cease the obligations 

assumed by credits, will surely have an impact on the financial stability. By its notice, CEB [Central 

European Bank] set the alarm in this regard. 

Keywords: central bank, financial stability, substandard credits, giving in payment, financial crisis 

 

 

In the view of the central bank representatives from our country, financial stability is 
that feature of the financial system emphasized under three aspects: 

– the ability to face the systematic shocks on a durable basis and with not major 
interferences; 

– the capacity to assign efficiently the financial resources in economy; 
– the skill to efficiently identify and manage risks2.  
It is estimated that, by maintaining financial stability, they want to avoid some 

important interruptions of the main functions of the financial system as a whole3. 
The central bank can involve itself in maintaining or regaining the state of financial 

stability. 
In order to maintain financial stability, the central bank uses the research activity in the 

first place. The findings of the research are published in financial stability reports publicly 
available4. The latter one can be approved when following the researches, they reach the 
conclusion that “a series of unhealthy conditions are born in the financial sector”5.  

                                                 
*PhD University Assistant., The Faculty of Law and Administrative Sciences, The University of Piteşti, Romania. 
**PhD University Lecturer, The Faculty of Law and Administrative Sciences, The University of Piteşti, Romania. 
1 G.Schinasi, Safeguarding Financial Stability – Theory and Practice, volume published by International Monetary 

Fund, 2006, p.82, apud F.Gianviti, Rolul băncilor centrale în stabilitatea financiară, in the volume „Probleme actuale 
în dreptul bancar, Editura Wolters Kluwer, Bucharest, 2008, p.49. 

2 L.Voinea, Stabilitatea financiară, riscul sistemic şi instrumentele macroprudenţiale din perspectiva băncii centrale, 
article presented during the Colloquy on financial stability, Bucharest, 25 February 2015, available at 
http://www.bnr.ro/Colocviu-de-stabilitate-financiara-12093.aspx, accessed on 20.04.2016, time 22.00. 

3 Ibidem. 
4 The National Bank of Romania has on its official website a section dedicated to financial stability, section where one can 

access the annual financial stability reports and the studies of the specialists on financial stability. See 
http://www.bnr.ro/PublicationDocuments.aspx?icid=6711 and http://www.bnr.ro/Stabilitate-financiara-12956-Mobile.aspx, 
accessed on 20.04.2016, time 22.10. 

5 F.Gianviti, op.cit., p.49. 
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The exercise of the functions of supervision of the payment, settlement and 
supervision systems of the banks creates for the National Bank of Romania the premises for 
the early identification of potential financial crises. By its function of coordination of the 
monetary policy, the National Bank of Romania has a useful instrument at hand to try to 
settle such financial crises. 

Once the financial stability is installed, it is appreciated that the central bank has at its 
disposal two types of measures to regain the financial stability. The purpose of these 
measures is to counter-balance the main negative effects of the financial crisis: “the loss of 
trust in the ability of the financial agents to fulfil their financial commitments and the 
contraction of the monetary mass previously generated by the expansion of credits”6. These 
measures are:  

– injection of liquidity in economy; 
– supply of financial assistance in capacity of borrower of solvable banks ultimately, 

but which do not have liquidities7.  
Therefore, to avoid the generation of a financial crisis that will lead to the loss of 

financial stability, the central bank has the task to contribute to the maintenance of the 
population’s trust in the banking sector. This task can be accomplished by means of the 
function of supervision of the credit institutions and by the careful monitoring of the 
products marketed by them. 

The financial crisis in 2008 is appreciated as being caused by the excess of 
substandard credits, a phenomenon known in the American system as subprime lending. 

The doctrine defined the subprime crediting as a “practice of granting credits to some 
borrowers which are considered as having a great possibility to enter into payment default 
and which would not normally qualify to receive credits, such as persons with limited 
resources and with no adequate guarantees, persons with an inappropriate history of credits 
taken (previous payment default and bankruptcies) or persons with an inappropriate debts-
income ratio”8.  

Thus, the substandard credit can be defined as a credit granted to a client belonging to 
the non-banking sector which has a debt service (the debtor’s capacity to honour the debt 
on due date, expressed as number of days of delay to payment on due date), between 31 and 
60 days, against which there were no judicial procedures initiated to recover debts9.  

One of the most frequent forms of substandard credits is the one of real estate credits 
granted during the periods of evolution of the market. 

In the United States of America, where the financial crisis first started, such credits 
were granted during the real estate boom when the loans with a high risk of indebtedness 
(in some cases, even of 100% from the purchase price) were guaranteed, although, 
obviously, the debtor could not reimburse the credit. It was considered that in order to cover 
the balance due, the appreciation of the real estate value would be enough10.  

Thus, in 2005, one million substandard credits were used to purchase dwellings and 
1.2 million of such credits to be used for refinancing some real estate credits. 

The consequences of granting such credits in such a great number were more than 
obvious: the occurrence of a significant number of real estate mortgage loans that debtors 

                                                 
6 Idem, p.51. 
7 Idem, p.53. 
8 Idem, p.41. 
9 http://www.efin.ro/credite/glosar_economic_C/credit_substandard.html, accessed on 18.04.2016, time 15.00. 
10 Ibidem. 
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could not reimburse from their own income. Guilty for such a phenomenon were either the 
mortgage loan agents, who lured the creditors into inadequate loans, or real estate investors, 
who would run into debts as much as they could in order to buy a higher number of 
dwellings, as long as the market was in full development11. 

In our opinion, the credit institutions and, not lastly, the central bank, also belong to 
the group of the main responsible factors for the phenomenon of substandard crediting 
which generated the financial crisis. 

It was ascertained that the measure of mortgage forced execution was not enough to 
cover the debts. On one hand, the executions expenses of the banks were very high and, on 
the other hand, the prices of real estate assets decreased even more by these forced 
executions of the guarantees. 

The controversial Law on giving in payment of some real estate assets to cease the 
obligations assumed by credits12 is meant to ease the situation of the debtors who 
contracted mortgage loans they can no longer reimburse. The Law provides that the debtor 
(“the consumer”) “has the right to have all the debts ceased, debts coming from the credit 
contracts along with the accessories, with no additional costs, by giving in payment of the 
mortgaged real estate asset in favour of the creditor”, if the parties do not reach any other 
agreement (art. 3 of Law). 

From the moment of the transfer of the ownership right, any debts of the debtor 
towards the creditor are ceased, the latter one not being able to request additional amounts 
of money (art. 10 of Law). 

We appreciate that the lawmaker’s intervention in the crediting relationship between 
the crediting institution and debtor, in this manner, is not advisable. Irrespective of the 
problems of constitutionality raised by the law, we notice that it breaks the principle of 
contracting freedom. The Central European Bank expressed its worries in this regard by the 
Notice of 18th December 2015 regarding the cease of the debts guaranteed with a mortgage 
by the transfer of the ownership right on the real estate asset: “by waiver from the relevant 
provisions of the Romanian civil code, the debtors have the right to fully discharge the 
obligations they have due to the transfer of the ownership right on the mortgaged real estate 
asset to their creditors. The creditors do not have the right to appose to the transfer of the 
mortgaged real estate asset (...)13”. 

The Law provides the possibility of ceasing the debt by giving in payment for the 
situation when the parties do not reach another agreement. In its notice, CEB considers that 
a comprehensive mechanism regarding debt reorganization would have been more efficient: 
“the debtors who are really indebted and their creditors would be encouraged to reach an 
agreement regarding reorganization, either bilaterally, or multilaterally, for example like an 
official procedure, such as insolvency procedure”. 

The Law of giving in payment will certainly have an impact on the financial stability. 
CEB, by its notice, set the alarm in this regard, remarking especially: 

- the risks associated to foreign currency loans; 

                                                 
11 S.Johnson, J.Kwak, 13 bancheri. Dominaţia Wall Street-ului şi următorul colaps financiar, Polirom Publishing House, 

Bucharest, 2012, available at https://books.google.ro/books?id=nbzIAQAAQBAJ&pg=PT197&lpg=PT197&dq= 
credite+substandard&source=bl&ots=LWnRyEjYZw&sig=XBcDkc-myLnkvKrIn9tTlfy8E8Q&hl=ro&sa=X&ved=0ahUKE 
wilqMLtp7LMAhXFliwKHSN7DhsQ6AEITDAG#v=onepage&q=credite%20substandard&f=false, accessed on 20.04.2016, 
time 14.00. 

12 Published in the Official Journal no. 330 of 28 April 2016. 
13 The Notice of CEB is available at http://www.ecb.europa.eu/ecb/legal/pdf/ro_con_2015_56_f_sign.pdf, accessed on 

22.04.2016, time 16.00. 
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- the retroactive effects of the law, addressing not only to the contracts concluded 
after the entry in force of the law, but also to on-going contracts; 

- “the implications for the prudential requests applicable to crediting institutions 
with regard to the mortgages on dwellings in order to reflect the risky character of their 
corresponding portfolios”. 

In our opinion, for the problem of mortgage loans that became too burdensome for 
debtors and cannot be reimbursed by them, a solution would have been the regulation of the 
application of the theory of hardship of ongoing contracts, in a derogatory way from the 
common law. 

The National Bank of Romania, in spite its resistance and of the legal demarches taken 
to appeal the measures taken by the lawmaker by the Law on giving in payment, will have 
to comply with them. 
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THE RIGHT TO INFORMATION AND FREEDOM  
OF EXPRESSION BETWEEN LEGAL THEORY AND THE CASE 

LAW OF THE EUROPEAN COURT OF HUMAN RIGHTS 
 

Alina V. POPESCU∗∗∗∗ 
 
 
Abstract. When talking about the right to information and freedom of expression, we should 

take into account the fact that they represent fundamental social and political rights in a democratic 

society. They are closely interrelated, and are also connected to the evolution of society as a whole. 

The Convention for the Protection of Human Rights and Fundamental Freedoms was adopted in 

order to guarantee civil and political fundamental rights, both to citizens and to all individuals under 

the jurisdiction of the member states of the Council of Europe1. A relevant international court, the 

European Court of Human Rights, was founded in order to issue decisions on individual or inter-state 

requests regarding any infringement of the rights stipulated in the Convention2. The Convention is 

considered to be a significantly binding document, able to help reinforce the rule of law and 

democracy in all signatory states and face the challenges occurring in terms of human rights. The 

freedom of expression of citizens has been described by Romanian law one way or another, along the 

times, as a constitutional right; however, this right was not always actually observed across the 

development of the Romanian state. 

Keywords: right to information, freedom of expression, European Court of Human Rights, 

Convention for the Protection of Human Rights and Fundamental Freedoms. 

 
 
1. General considerations  
 
When dealing with freedom of expression, the first perception is that of press freedom 

and absence of censorship. However, a fundamental right should be seen in a wider 
framework, i.e. the freedom of speech and the possibility to disseminate information, to 
communicate opinions, ideas, thoughts, etc. are guaranteed to all individuals, with no 
privileged situations for media representatives. 

However, the major part of media in terms of exercise of the right to information and 
freedom of expression should not be neglected, as we ar aware that the media provides 
information under the form of news, entertainment, promotion of traditions, monitoring the 
activity of public institutions, of persons exercising public office. 

The media has been referred to as "the guardian of democracy" and is considered to be 
"the fourth power in a state" (after the powers stipulated by legal doctrine3 and the 
fundamental law4, i.e. legislative, executive and judicial powers).  

                                                 
∗ PhD Student, Faculty of Law, "Titu Maiorescu" University of Bucharest, Romania. 
1 The Convention for the Protection of Human Rights and Fundamental Freedoms will be hereinafter referred to as the 

"Convention". 
2 The European Court of Human Rights will be hereinafter referred to as "ECHR". 
3 http://plato.stanford.edu/entries/montesquieu/#4: the "separation of powers" was first proposed by Montesquieu, in 

his work "De l'esprit des lois", a treaty of political theory published in Geneva, in 1748. 
4 According to the Romanian Constitution (as revised in 2003, art. 1(4)), "the state is organised according to the 

principle of separation and balance between powers – legislative, executive and judicial powers – within 
constitutional democracy". 
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Likewise, some sociologists consider that "media organisations fall within the so-
called knowledge industry"5, thus emphasizing their role in the dissemination of new 
information, knowledge in various fields, directly connected or related to individual 
concerns, contributing to social development. 

Philosophical trends define "knowledge" as a form of science – "knowing what it is 
about" and consider that humans need information because the desire to know makes 
people develop – "knowledge is the essential feature of humans"6. As time passes by, the 
knowledge flow invading the market is quickly growing, both in terms of scientific 
information and daily information, with their dissemination being supported by all 
communication channels: books, speeches, the written and audio-visual press, online 
publications and social networks, etc.  

In the 18th century, the philosophy of illuminism brings into discussion the main 
values that should govern society. In this context, freedom "should be seen as a universal 
rule, allowing for free thinking, free circulation of ideas and individual freedom".7 

However, one cannot analyse the right to information and freedom of expression 
without considering that a citizen's fundamental rights and freedoms should coexist with the 
coercion exercised by state authority in a democratic society. The modern state was 
founded from the idea that "individual rights and power (or public authority) should be 
considered simultaneously".8 

Another limitation of these fundamental rights is given by the limitations "established 
by the law, exclusively with a view to ensuring the suitable recognition and observance of 
the rights and freedoms of others and to meeting the fair requirements of morale, public 
order and general welfare".9 

Each of the legal instruments stipulating the two fundamental human rights also state 
that they should be exercised in good faith, without infringing the rights and freedoms of 
others. The legislation explicitly protects private and family life, as well as mail secrecy. 

Another limitation to the exercise of these fundamental rights is given by youth 
protection measures, that should not be affected, and by national security (seen in the wide 
sense of national safety, public order and safety, etc.) 

All the restrictions to the exercise of fundamental rights should be explicitly and 
restrictively stipulated in the legislation, with a focus on freedom, not limitation of rights. 
The adoption of restrictive measures, that are not provided by the law, but just by a mere 
arbitrary interpretation of the text of law, may result in censorship. 

In a classical definition10, censorship means "previous control exercised, in some 
states, on the content of publications, shows, radio and TV shows and, in some conditions, 
on correspondence and phone calls". However, it is our belief that censorship can also be 
interpreted in a wider sense, i.e. not only previous control, but also post factum 

                                                 
5 Niculae, Tudorel – Sociologia jurnalismului, Publishing House of the Ministry of Administration and Internal Affairs, 

Bucharest, 2007, pp. 29 and following. 
6 Coudarcher, Michel – Marile noţiuni filosofice – Cunoaşterea, raţiunea, ştiinţa, Editura Institutul European, 1999, 

pp. 4 – 7. 
7 Bodinier, Jean Louis; Breteau Jean, Fundamentele culturale ale lumii occidentale”, Editura Institutul European, 2000, 

p. 56. 
8 Manent, Pierre, „Raţiunea Naţiunilor – reflecţii asupra democraţiei în Europa, Nemira & Co., 2007, p. 28, invoking 

Philippe Raynaud's article "Le droit, la liberté et la puissance. Portée et limites de la juridicisation de ľ ordre politique” 
in Revue européenne des sciences sociales, XXXVIII, no.18, 2000, pp. 75-82. 

9 The Universal Declaration of Human Rights, art. 29.  
10 Academia Română, Institutul de Lingvistică Iorgu Iordan, Dex – Dicţionarul explicativ al limbii române [Dictionary of 

Romanian Language], Universul Enciclopedic, Bucharest, 1998. 
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intervention, by applying coercive measures, that "prevent" a subsequent supply of 
information from the same category. 

In an extended meaning, censorship refers to the control of the information flow, by 
means of restrictive procedures, established by state authorities. Information, expressed 
opinions, artistic manifestations, etc. may be subject to censorship. The procedure is 
generally thought to be specific to "totalitarian" regimes, and not agreed by democratic 
systems.  

On the other hand, public and private media must ensure the proper information of 
public opinion. 

 
 
2. The Convention for the Protection of Human Rights and Fundamental Freedoms 
 
The Convention for the Protection of Human Rights and Fundamental Freedoms is an 

international treaty signed by the member states of the Counil of Europe as of November 4, 
1950 in Rome, which came into force in 195311. The Convention guarantees the civil and 
political fundamental rights of both the citizens and all the persons under the jurisdiction of 
these states, i.e.: the right to life, the right to fair trial, the right to privacy and family life, 
the freedom of expression, the freedom of thought, of conscience and religion, the right to 
the respect for goods. The Convention prohibits torture and punishments or inhumane or 
degradating treatments, slavery and forced work, death penalty, arbitrary detention, 
discrimination in the exercise of the rights and freedoms recognised by the Convention. 

The basis for the adoption of this Convention is the Universal Declaration of Human 
Rights12. Resolution 217 A of the third session of the General Assembly of the United 
Nations passed the U.D.H.R. as of December 10, 1948, as a historical act, not an 
international treaty, but just a declaration, as it is named, as "a joint ideal to be reached by 
all people and nations", aiming at the universal and effective recognition and application of 
the rights it stipulates. 

In time, UDHR has become a benchmark used by states in terms of observance of 
human rights. The provisions of the declaration have been reproduced and developed by 
various international treaties, such as the Convention, so that they may have legal value. 

Thus, the member states of the Council of Europe, based on joint values and traditions, 
on the respect for the freedom and prevalence of law, have decided to collectively 
guarantee certain rights stipulated in UDHR. 

Article 10 of the Convention guarantees freedom of expression ("the right to freedom 
of expression. This right shall include freedom to hold opinions and to receive and impart 
information and ideas"). 

Romania ratified the Convention on the Protection of Human Rights and Fundamental 
Freedoms and the additional protocols to this convention by Law no. 30 of May 18, 1994, 
published in the Official Journal of Romania no. 135 of May 31, 1994. 

The European Court of Human Rights was founded in 195913, as an international court 
having the competence to rule on individual or inter-state complaints regarding the 
infringement of the rights stipulated in the Convention. The ECHR can be approached 
directly by all individuals, and its decisions are compulsory for the concerned states.  

                                                 
11 http://www.echr.coe.int/Documents/Convention_RON.pdf. 
12 The Universal Declaration of Human Rights will be hereinafter referred to as "UDHR". 
13 http://www.echr.coe.int/Documents/Court_in_brief_RON.pdf. 
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ECHR14 was established to ensure a systematic procedure of complaints on human 
rights issues coming from the member states of the Council of Europe, in order to supervise 
the observance of the provisions of the Convention (and the additional protocols) by the 
signatory states. Along the times, ECHR decisions have resulted in changes in national 
legislation and administrative practice, and the Convention became, through the case law of 
ECHR, a valid and legally binding instrument, able to reinforce European democracy. 

"800 million Europeans in the 47 Council of Europe Member States that have ratified 
the Convention", as well as third country nationals who reside or transit on the territory of 
the signatory states (including associations, foundations, political parties, companies, etc.) 
are entitled to address the ECHR.  

After an application is submitted to the ECHR, admissibility criteria are checked (the 
applicant must have exhausted all domestic remedy, no more than six months should have 
passed from the use of the last remedy, i.e. from the date of the irrevocable judgment at a 
national level, the applicant shall prove that at least one of the rights protected by the 
convention has been violated and that this right was violated by a signatory state of the 
convention, the examined events should have occurred after the convention was signed by 
the state an application is filed against). ECHR only issues judgments in causes that are 
declared as admissible; on the merits, the debates regard the existence or absence of any 
violation of human rights. The judgments establish whether the provisions of the 
Convention have been violated and damages may be granted, as the case may be.  

At the end of February 2016, according to the statistics published by the ECHR15, 
67,200 applications were in progress, in various phases, of which 3600 regarding Romania 
(thus occupying the 7th place in number of applications, with a percentage of 5.4%). 

As for the infringement of article 10 of the Convention, the ECHR statistics for 1959-
201516 showed 610 cases of violation of freedom of expression, with most judgments 
against Turkey (258), France (34), Austria (34), Russia (27) and Poland (25). Romania 
occupies the 6th place in these statistics, with 24 judgments regarding the violation of article 
10 of the Convention being given against it. 

In 201517, ECHR gave judgments on the violation of article 10 of the Convention in 28 
cases, of which 10 against Turkey, 3 against France, two against Germany, Poland, 
Romania and Switzerland and one against Bulgaria, Finland, Greece, Iceland, Latvia, 
Portugal and Russia. 

 
 
3. The case law of the European Court 18 

 
• Dalban v. Romania (1999). It was one of the first causes where ECHR found that 

freedom of expression was violated and it established a precedent for the subsequent causes 
referred for judgment. The application dealt with Romania's violation of articles 6 (right to 
fair trial) and 10 (freedom of expression) in the Convention. 

In fact, in 1992 and 1993, the applicant published articles in a local newspaper, 
providing the public with information on an alleged fraud perpetrated by the manager of a 
                                                 
14 It is also informally referred to as the Court of Strasbourg, since it is based in Strasbourg, in the Human Rights 

Building designed by the British architect Lord Richard Rogers. 
15 http://www.echr.coe.int/Documents/Stats_pending_2016_BIL.pdf. 
16 http://www.echr.coe.int/Documents/Stats_violation_1959_2015_ENG.pdf.  
17 http://www.echr.coe.int/Documents/Stats_violation_2015_ENG.pdf.  
18 http://hudoc.echr.coe.int.  
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company and a possible abuse of office of a senator. The two articles were based on the 
information included in an official release of the General Inspectorate of Romanian Police, 
as well as information from his own sources. 

The two persons referred to in the articles filed a criminal complaint for calumny 
against the journalist, and national courts sentenced him to prison, applying suspension of 
execution, as well as payment of damages. The decisions of national courts took into 
account the fact that the person referred to in the Police release had not been sentenced, 
and, for the senator, the figures published in the article failed to meet the reality. During the 
national legal procedure, one of the judges drew up a separate opinion to the decision to 
sentence the journalist, in the appeal, mentioning:  

"The reveal of truth is a sine qua non requirement to remove drawbacks and to protect 
the interest of the society. These interests prevail upon the protection of our own reputation 
by all means; as a high conscience of a city, a journalist has the right and obligation to 
challenge both institutions and their people, in order to supervise whether their work is 
satisfactory, whether they justify their mandate, whether their prestige is genuine or false. 
No one is or can claim to be infallible." 

Subsequently, the company manager referred to in the article was again subject to 
criminal investigation, he was sentenced for the crimes he had been accused of, and the 
information was also used by other publications, including national level ones. 

Under these conditions, ECHR decided that article 10 of the Convention was violated, 
regarding the journalist. 

 

• Sorin Rosca Stanescu and Cristina Ardeleanu v. Romania (2002). The complaint 
regarded the fact that article 238 of the old Criminal Code (the offence against authority) 
infringes article 10 of the Convention, as it is unclear and fails to meet the accessibility and 
predictability requirements for its effects. 

As journalists for a national newspaper, the applicants were subject to criminal 
investigation in 1995, regarding published articles, where they allegedly made statements 
on the President of Romania, in office at that time, that could be classified as an "offence 
against authority" (incriminated by article 238 of the Criminal Code at that time). In the 
first court, the journalists invoked the non-constitutionality exception of this article in the 
criminal law, which was rejected (the Constitutional Court claimed that the article protected 
state authority). Though they were first convicted, the Court of Appeal of Bucharest 
acquitted the two journalists, claiming that the provisions of article 238 of the Criminal 
Code did not apply to the press, since such statements dealt with political aspects, and 
freedom of expression, as guaranteed by article 10 of the Convention, is wider. Even 
though they had been acquitted, the applicants approached the ECHR, basically claiming 
that article 238 of the Criminal Code is in itself an infringement of article 10 of the 
Convention, as the text might inhibit journalists who want to publish articles on a person 
exercising a state authority office and it might affect the activity of journalists who want to 
debate public issues or disseminate information regarding the dignity of political people 
who occupy an important public office. 

In 2002, ECHR ruled that the application of the two journalists was not admissible, 
since they failed to prove that they were "victims" according to the Convention (article 34, 
stating that individuals should be able to state that a law violates their rights in itself, in the 
absence of an individual enforcement act, if they risk to bear the effects directly). 
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• Constantinescu v. Romania (2000). The applicant claimed that articles 6 (the right 
to fair trial) and 10 (freedom of expression), as well as the right to freedom of association, 
guaranteed by article 11 of the Convention, were violated. The application was ruled as 
inadmissible for article 11. 

As leader of a trade union organisation, the applicant filed a criminal complaint 
against three members of the trade union, who were accused of dilapidation of amounts of 
money that had been collected as subscriptions. Being dissatisfied with how the criminal 
procedure developed, the trade union leader told a journalist that he intended to sue the 
Police and the Prosecutor's Office for tergiversations in the investigation, and referred to 
the three trade union members as dilapidators. The concerned journalist published an 
article, as a consequence of the talks with the trade union leader, and the three trade union 
members considered they were affected by the fact that they were referred to as 
"dilapidators" within the article, so they, in turn, filed a criminal complaint for "calumny" 
against the trade union leader. The trade union leader was acquitted in the first court, for the 
reason that he had not intended to calumny the three teaching staff, but he only notified the 
audience that the trade union was going to sue the police and the prosecutor's office, 
accusing them of tergiversating investigations. The three trade union members filed an 
appeal, and now the court found that the applicant did intend to damage the honour and 
reputation of the 3 teaching staff, and convicted the defendant to a criminal fine and to pay 
indemnities to the three damaged individuals. The trade union, in turn, filed an appeal 
which was rejected as inadmissible, then he drew up a memorandum asking for the general 
prosecutor attached to the Supreme Court of Justice to establish an action for cancellation 
against the decision, but he was notified that the solution was lawful and justified, and there 
was no reason for an action for cancellation. 

On the other hand, by way of a civil action, the trade union achieved that one of the 
three trade union members should have to repay the amount representing the subscriptions 
collected from trade union members, as well a related legal interests. The court held that he 
had been the treasurer of the trade union and, as such, he collected such subscriptions and 
after he left the office he refused to return to the trade union the documents proving that the 
above mentioned amount had been deposited with the bank, and the amount could not be 
recovered. 

As of June 27, 2000, ECHR decided, with 6 votes for and 1 vote against, that article 10 
of the Convention was not violated. The Court took note of the fact that the decision to 
convict the trade union leader for calumny was an infringement of the applicant's freedom 
of expression, as per article 10 of the Convention, but it holds that such infringement was 
"provided by the law". Even though the applicant's statements had been included in a 
debate on the independence of trade unions and the operation of justice, i.e. regarding a 
public interest, there are certain limitations to the exercise of his right to freedom of 
expression, with a view to "protecting the reputation or rights of other individuals", 
including the right to presumption of innocence. The Court holds that the applicant could 
have stated his critical opinions and, thus, contribute to a free public talk on trade union 
issues, without using the word "dilapidator". The Court finds that, given the circumstances 
of the cause, the infringement of the right to freedom of expression was proportional to the 
legitimately envisaged purpose. 

A separate opinion was also filed by the judge who voted against, and who considered 
that article 10 of the Convention had been violated. Since the applicant also complained 
about the violation of article 6 of the Convention (the right to fair trial), that resulted in his 
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conviction and, in this context, invoked the violation of article 10 of the Convention, the 
judge considers that the fact that ECHR established the violation of article 6 automatically 
resulted in article 10 being violated as well (a different course of the criminal trial, where 
he could prove that his statements were not unfounded and that he did everything in good 
faith, would not have limited his freedom of expression). 

 

• Cumpana and Mazare v. Romania (2004). The complaint referred to the violation of 
article 10 (freedom of expression) of the Convention, with the applicants claiming that a 
prison sentence with execution (thereafter raised) is disproportionate to the freedom of press. 

The two journalists had published an article in a local newspaper aiming at, in their 
opinion, to call the attention of public opinion upon public and political issues related to alleged 
irregularities that municipality officers had perpetrated by entering a public association contract 
with a private company. The article referred to the former vice-mayor and the former legal 
counsellor of the municipality, who had become a lawyer and a judge, respectively, as the article 
was published. The terms the journalists had used for expressing their opinion were harsh, i.e. 
"illegal contract", "fraud", etc. Likewise, the article was accompanied by a caricature depicting 
the two officers holding arms and carrying a sack of money, with bubbles including a 
hypothetical dialogue between them. After the article was published, the former legal counsellor 
of the municipality filed a criminal complaint against the journalists, who were convicted by the 
court to time in prison, with execution, and the payment of damages. Likewise, as a safety 
measure, they were forbidden to exercise their office a journalists for one year, after executing 
the prison sentence. The appeal court maintained the decision of the first court. The General 
Prosecutor's Office appealed to the Supreme Court of Justice with an action for cancellation 
against the two decisions, but the latter rejected the appeal filed by the general prosecutor, as 
unfounded. The two journalists did not serve the prison sentence they had been convicted to, 
because, immediately after it was given, the general prosecutor suspended the execution and 
they were subsequently pardoned, which removed the execution of the prison sentence and 
ended the accessory punishment of prohibition of certain rights (in fact, neither of the journalists 
had ceased exercising his profession). 

On December 17, 2004, ECHR unanimously decided that article 10 of the Convention 
had been violated, concluding that "although the national authorities’ interference with the 
applicants’ right to freedom of expression may have been justified by the concern to restore 
the balance between the various competing interests at stake, the criminal sanction and the 
accompanying prohibitions imposed on them by the national courts were manifestly 
disproportionate in their nature and severity to the legitimate aim pursued by the applicants’ 
conviction for insult and defamation [...] the domestic courts in the instant case went 
beyond what would have amounted to a “necessary” restriction on the applicants’ freedom 
of expression [...]" 

ECHR found that Court "by prohibiting the applicants from working as journalists as a 
preventive measure of general scope, albeit subject to a time-limit, the domestic courts 
contravened the principle that the press must be able to perform the role of a public 
watchdog in a democratic society". 

 

• Stangu and Scutelnicu v. Romania (2006). The applicants claimed that article 10 
(freedom of expression) of the convention had been violated. 

The two applicants, journalists for a local publication, wrote an article making various 
statements on the moral and professional probity of a police officer and the possible 
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connection between certain criminal files he had solved and his wife, a magistrate for a 
court in the same city. 

The persons referred to in the published article filed a complaint against journalists, 
and the two were first convicted to prison sentence with execution and to the payment of 
damages (the court held that the journalists failed to prove the truth of their statements and 
found that their statements were not real). An appeal was filed against the decision, the 
Court admitted the appeal and partially removed the previous sentence. The journalists 
were convicted to prison sentence with suspension (again holding that the journalists failed 
to prove the truth of their statements, which raised doubts about the applicants' honesty), 
and the payment of damages (with the corresponding amount being reduced). 

Subsequently, the general prosecutor filed for an action for cancellation, asking that 
both sentences (the first court and the appeal one) should be cancelled, and that the 
applicants should be convicted to pay a criminal fine. The Supreme Court of Justice 
admitted the appeal, cancelled the above mentioned sentences and re-judged the case on the 
merits, considering that the two sentences had provided a subjective interpretation of the 
statements in the incriminated article, with the public opinion only being informed on the 
suspicions regarding the damaged party, and holding that there was no intention of 
defamation in the case. Moreover, the Supreme Court of Justice considered that applying a 
criminal sanction to the two journalists would imply a censorship that would discourage the 
press to criticize the professional activity of certain public personalities in the future. 
Besides, such a sanction would result in a limitation of the media's role as a "provider of 
information" and "watchdog of democracy". The two journalists were exempted from the 
criminal sanction, but had to pay moral damages. 

ECHR held that the guarantee provided by article 10 of the Convention to journalists 
is subordinated to the requirement that they should act in good faith, i.e. providing exact 
and reliable information, observing journalistic deontology. Likewise, during the 
development of processes with domestic courts, the two journalists did not endeavour to 
prove the truth of the statements in the published article. 

ECHR appreciated that, given the circumstances of the cause, the civil conviction of 
the journalists was not disproportionate to the legitimate purpose and that interference may 
however be "necessary in a democratic society". 

On January 31, 2006, ECHR passed the decision, with five votes to two, deciding that 
article 10 of the Convention was not violated. Two ECHR judges filed a separate opinion 
considering that the simple finding of the existence of a moral damage incurred by the 
applicants could not be held as a "pertinent and sufficient" basis, likely to justify a sanction 
against the journalists, given the circumstances of the cause. If such a finding were sufficient, 
the press would no longer be able to act as an indispensable "provider of information" and 
"democratic watchdog", as the Supreme Court had underlined in its sentence. 

 
 
4. Conclusions 
 
The protection of the fundamental rights and freedoms guaranteed by the Convention 

is based on the "subsidiarity principle", with the signatory states having the obligation and 
competence to deal with its application, and ECHR only interceding when the states have 
failed to meet their obligations. ECHR decisions resulted in major changes in national laws, 
in changes in administrative procedures, in modelling the domestic case law of signatory 
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states and in the protection and development of human rights and fundamental freedoms. 
As for Romanian legislation, when the practice of ECHR was considered for drawing up 
the New Criminal Code, the crimes of calumny, insult and offence to authority were no 
longer classified as such. 

An analysis of the statistics published by ECHR regarding the decisions passed on the 
violation of article 10 of the Convention – freedom of expression, shows that Turkey 
occupies the first place in number of violations; as for the other state, one can notice that 
the top countries, maybe surprisingly, are countries with long-standing traditions of the rule 
of law and democracy (France, Austria), as well as states belonging to the former "Soviet 
block" until 1990 (Russia, Poland, Romania). 

As for the Romanian state, a large number of complaints filed with ECHR on 
violations of human rights as a whole, as well as a large number of conviction decisions, 
can be seen, compared to other countries, since the Convention was only ratified in 1994 
(practically, the 24 decisions mentioned in the ECHR statistics for 1959-2015 only deal 
with violations of freedom of expression taking place during 1994-2015). 
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SPECIFICS OF THE MISBEHAVIORS OF MAGISTRATES 
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Abstract. The position of the magistrate in society does not exonerate him from any of the forms 

of legal liability in case of violating the rules of law. The current study aims a brief analysis on the 

legal regulations referring to disciplinary offences committed by magistrates. The disciplinary offence 

of the magistrate consists in the offence committed with guilt by him by which he violates the norms 

regarding the professional duties or by which he endangers the prestige of justice. 

Keywords: magistrate, disciplinary offence, judge, prosecutor  

 
 
Introduction 
 
The statute of magistrates is regulated by the Constitution and the special laws, its 

main purpose being that of carrying out justice, of “distributing justice in the name of the 
law and for the maintenance of the rule of law”1. 

Title VI of the revised Romanian Constitution, named “Judicial Authority” states 
principles regarding the courts, the Public Ministry and the Superior Council of Magistracy. 

The notion of “magistrate” has been adopted for the first time by the Law for the 
judicial organization of 17 March 1865, being subsequently taken by all the judicial 
organization laws until the Decree-Law No 132/1949, when this notion stopped being used. 
There was a comeback to this notion by Law No 92/1992 on the judicial organization, 
being preserved also by the Law No 303/20042 on the statute of judges and prosecutors, law 
No 304/20043 on the judicial organization and Law No 317/20044 on the Superior Council 
of Magistracy.  

The modifications inserted by the Law No 247/20055 on the reform in the fields of 
ownership and justice, as well as some adjacent measures, have eliminated the notion of 
“magistrate” using in exchange the notions of “judge and “prosecutor”. 

In the body of magistrates are included judges, prosecutors and assistant magistrates. 
After the promotion of the exam held by the National Institute of Magistracy, it is 

initially acquired the quality as entrée, after that the quality as probationer judge or 
prosecutor and subsequently the quality as judge or prosecutor after being appointed in this 

                                                 
* Teaching assistant PhD., Faculty of Law and Administrative Sciences, University of Pitesti, Pitesti, Romania, 
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1 I. Popa, Tratat privind profesia de magistrat în România, Universul Juridic Publ.-house, Bucharest, 2007, p.401. 
2 Republished in the Official Gazette of Romania, Part I, No 826/13 September 2005, modified and amended by 

numerous normative acts. 
3 Republished based on Art XIV of Title XVI of the Law No 247/2005 on the reform in the fields of ownership and 

justice, as well as some adjacent measures, published in the Official Gazette of Romania, Part I, No 653/22 July 
2005, renumbering the texts.  

4 Republished in the Official Gazette of Romania, Part I, No 628/1 September 2012 based on Art 80 of the Law No 
76/2012 for the application of the Law No 134/2010 on the Code of Civil Procedure, published in the Official Gazette 
of Romania, Part I, No 365/30 May 2012, renumbering the texts. 

5 Published in the Official Gazette of Romania, Part I, No 173/22 July 2005. 
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position by the President of Romania, at the proposal of the Superior Council of 
Magistracy. 

Of a statute approximately identic with that of judges and prosecutors beneficiate also 
other professional categories assimilated to the magistrates’ body: entrees in the National 
Institute of Magistracy, probation magistrates and assistant-magistrates from the High 
Court of Cassation and Justice and from the Constitutional Court, judicial assistants and 
judicial specialized personnel assimilated to judges and prosecutors.  

The entrée is the person who has promoted the exam held by the National Institute of 
Magistracy, more precisely the “students of the National Institute of Magistracy”6.  

Probation judges and prosecutors are appointed in position by the Superior Council of 
Magistracy, after the graduation exam, only for first instance courts, namely prosecutor’s 
offices attached to them, for a period of 1 year.  

Assistant-magistrates are appointed and promoted in position by the Superior Council 
of Magistracy7.  

The institution of the judicial assistant is stated by Title V of the Law No 304/2004. 
Also, their existence is stated by the constitutional norms stated in Art 126 Para 5, which 
states that it courts specialized in certain areas can be established by an organic law, giving 
the possibility for certain persons outside the magistracy to participate. Judicial assistants 
are appointed by the Minister of Justice, at the proposal of the Economic and Social 
Committee, for a period of 5 years, among the persons with an experience of at least 5 years 
in legal positions. The legal provisions regarding the obligations, interdictions and 
incompatibilities of the judges and prosecutors, as well as the legal provisions regarding the 
disciplinary sanctions and offences, the reason for releasing from position stated by the law 
for them shall also be applicable for judicial assistants. 

During their function, the judicial specialized personnel from the Ministry of Justice, 
the Public Ministry, the Superior Council of Magistracy, the National Institute of 
Criminology, the National Institute for Forensic Sciences and from the National Institute of 
Magistracy is assimilated to judges and prosecutors regarding their rights and duties, 
including the examination for admission, evaluation of their professional activity, 
examination for capacity and promotion, according to Art 87 Para 1 of the Law No 
303/2004. Regarding the disciplinary liability and the establishment of the actions 
representing disciplinary offences, shall be considered the provisions from the orders issued 
by the managers of the above mentioned institutions.  

 
 
The specificity of the misbehaviors 
 
The position in society of the magistrate does not exonerate him from any of the forms 

of legal liability8 in case of violating the rules of law. 
The legal liability of judges and prosecutors cannot be invoked based on the statute of 

this position, the Law No 303/2004. We shall pay attention only to the disciplinary liability 

                                                 
6 Art 16 Para 1 of the Law No 303/2004. 
7 Legal provisions stated by Art 66-72 of the Law No 303/2004 refer to their appointment in position, the rights, 

obligations and disciplinary liability, provisions regarding the norms applicable for judges and prosecutors. 
8 For an analysis of the former regulation of the Statute of Magistrates, of the legislative gaps regarding the disciplinary 

liability and the other forms of legal liability of magistrates, see also C. Alexe, Răspunderea judecătorilor, garanţie a 
independenţei justiţiei, in “Pandectele române”, No 1/2004, pp.215-226. 
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of magistrates, area of interest for the current paper, whose framework of regulation is 
found in Art 98-101 of the above mentioned normative act. 

The disciplinary liability of the magistrate9 is a form of legal liability independent 
from all the rest, as well as in the common law, the disciplinary liability being direct and 
personal. 

The specificity of this form of legal liability unlike the common law results from the 
express regulations of the actions representing disciplinary offences, from the specific rules 
for the initiation and performance of the disciplinary procedure, from the authority 
competent to rule and to perform the disciplinary investigation, as well as from the 
sanctions expressly stated by the law. 

If in the common law the disciplinary sanction is defined as “an action in relation to 

work and which consists in an action or inaction committed with guilt by the employer, by 

which he violates the legal norms, internal regulation, individual labor agreement or the 

collective labor agreement applicable, legal orders or provisions of the hierarchic 

managers”10, for the case of magistrates we cannot talk about the violation of the 
contractual norms, because they do not conclude an individual labor agreement.  

A definition of the disciplinary offence committed by a magistrate is deduced from Art 
98 Para 1 of the Law No 303/2004, which states that the “the judges and prosecutors shall 

be held disciplinary liable for the deviations from their professional duties, as well as for 

the offences which affect the prestige of justice ”. Thus, the disciplinary deviation of the 
magistrate consists in the action committed with guilt by which he violates the norms 
regarding his professional duties or by which he endangers the prestige of justice. 

The disciplinary deviation of the magistrates has been defined in doctrine as being “the 

action committed by him with guilt violating the legal norms and the norms governing the 

statute of magistrates and the activity of performing the act of justice”11. 
Until 2005, when the Law No 247/2005 regarding the reform in the fields of 

ownership and justice was adopted, as well as other adjacent measures, among the 
disciplinary deviations was mentioned the violation of the norms of the Deontological 
Code. At the insistences of the magistrates and of the Association of Romanian magistrates, 
this statement was eliminated from the Law No 303/2004, being maintained in the enlisting 
of the deviations certain actions regarding the magistrate’s behavior stated by the 
deontological norms.  

Considering that certain actions of magistrates which violated the deontological norms 
could not have been disciplinary sanctioned because were not mentioned among the 
deviations limitative and expressly mentioned by Art 99 of the Law No 303/2004, the 
Decision No 564/19 June 2008 of the Plenum of the Superior Council of Magistracy has 
brought certain modifications regarding the initiation and performance of the administrative 
procedures for magistrates who violate the norms of the Deontological Code, the 
consequences of the misconduct being relevant for the professional evaluation of the judge 
and prosecutor12.  

For the existence of the disciplinary deviation must be cumulatively met its 
constitutive elements, namely: the object, the subjective and objective sides and the subject. 

                                                 
9 For a brief analysis of this form of legal liability for magistrates, see also L. Ivanovici, C. Dănileţ, Răspunderea 

judecătorilor şi procurorilor, in “Curierul Judiciar”, No 1/2006, pp.72-75. 
10 Art 247 Para 2 of the Labor Code. 
11 I. Popa, Tratat privind profesia de magistrat în România, op.cit., 2007, p.368. 
12 F. Dragomir, Răspunderea penală a magistratului, C.H. Beck Publ.-house, Bucharest, 2011, p.251. 
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Also, it must be determined the causality between the disciplinary deviation and the 
damaging result caused by its commission.  

The object of the disciplinary deviation for magistrates shall be a specific one, 
consisting in the professional duties and the social relations regarding the prestige of 
justice. Moreover, the subject is a qualified one, namely the magistrate. 

 
 
Actions representing disciplinary offences of judges and prosecutors, of the 

assistant-magistrates and of the judicial assistants 
 
As previously mentioned, the assistant-magistrates and the judicial assistants are 

assimilated to judges and prosecutors.  
The provisions regarding the disciplinary liability of judges and prosecutors shall be 

properly applied for the assistant-magistrates13. Also, the legal provisions regarding the 
disciplinary offences and sanctions stated by the law for judges and prosecutors shall be 
applicable for judicial assistants14.  

The disciplinary offences and sanctions specific to judges and prosecutors15 are: 
a) The manifestations endangering the professional honor and probity or to the 

prestige of justice committed during the performance or outside of the professional duties; 
b) The violation of the legal provisions regarding incompatibilities and interdictions 

for judges and prosecutors; 
c) Undignified attitudes during the performance of the professional duties towards 

colleagues, the other personnel of the court or the prosecutor’s office in which he works, 
judicial inspectors, attorneys, experts, witnesses, justice seekers or representatives of other 
institutions; 

d) Performance of public activities with a political feature or the manifestation of 
political beliefs in the performance of their professional duties; 

e) Unjustified denial to receive for the case file the requests, conclusions, memoires or 
other documents submitted by the parties; 

f) Unjustified denial to fulfil a professional duty; 
g) Non-compliance by the prosecutor of the provisions issued by the hierarchic 

superior prosecutor, given in written and according to the law; 
h) Repeated non-compliance and for reasons imputable to him of the legal provisions 

regarding the solution with celerity of the cases or repeated delay in performing the works, 
for reasons imputable to him; 

i) Non-compliance of the duty to abstain himself when the judge or prosecutor knows 
that there is one of the cases stated by the law for his abstain, as well as the submission of 
repeated and unjustified requests for abstention in the same case, which has as effect the 
delay of the trial; 

j) Non-compliance with the secret of deliberation or confidentiality of the works 
which have this feature, as well as of other information of the same nature of which he 
became aware due to his position, except those of public interest, according to the law; 

k) Absent without leave from the office, repeatedly or directly affecting the activity of 
the court or the prosecutor’s office; 

                                                 
13 According to Art 66 Para 4 of the Law No 303/2004. 
14 As mentioned by Art 113 Para 1 of the Law No 304/2004. 
15 Limitative listed by Art 99 of the Law No 303/2004. 
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l) Interference in the activity of another judge or prosecutor; 
m) Unjustified non-compliance with the administrative provisions or decisions issued 

according to the law by the manager of the court or the prosecutor’s office or of other 
administrative obligations stated by the law or regulations; 

n) The use of the position held to receive a favorable treatment from authorities or 
interventions for solving certain requests, claiming or accepting the solution for personal 
interests or for his family’s members or of other persons, outside the limits of the legal 
framework stated for all citizens; 

o) Serious or repeated non-compliance with the provisions regarding the random 
distribution of case files; 

p) Obstructing the inspection performed by judicial inspectors, by any means; 
q) Direct or by interposed participation in Ponzi schemes, gambling or investments 

which do not guarantee the transparency of the funds; 
r) Total lack of motivation of the judicial decisions or of the judicial acts of the 

prosecutor, according to the law; 
s) The use of inappropriate language in the content of the decisions or of the judicial 

acts of the prosecutor or a motivation willingly contrary to the judicial reasoning, having 
the nature to affect the prestige of justice or the dignity of the position as magistrate; 

t) Non-compliance with the decisions of the Constitutional Court or of the High 
Court of Cassation and Justice in solving the appeals in the interest of the law; 

u) The performance of the professional duties with bad faith or gross negligence. 
Law No 303/2004 defines both the bad faith, as well as the gross negligence. The 

difference between them is the form of guilt. Thus, bad faith is when the judge or 
prosecutor willingly violates the norms of the material or procedural law, aiming or 
accepting the harm of a person. Here we are in the presence of the intent. 

The gross negligence exists when the judge or prosecutor violates with guilt the norms 
of the material or procedural law, seriously, undoubtedly and unpardonably.  

For the commission of the disciplinary offences, the magistrates shall be disciplinary 
sanctioned after the completion of a specific procedure, stated by a special legislation.  
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REACTION OF PUBLIC ORDER STRUCTURES AND NATIONAL 
SECURITY ON VIOLENCE IN CONTEMPORARY SOCIETY 
 

Victor-Alexandru RADU∗∗∗∗ 
Mircea-Aurel ANCUŢA∗∗∗∗∗∗∗∗1 

 
 
Abstract. Violence has proved to be a serious social phenomenon, of wich consequences 

unquestionably affect the fundamental human rights, namely the right to life, physical and mental integrity. 

The article focuses on the role of state institutions with attributions in countering the aggressive 

actions in relation to the legal norms that criminalize violence. Preventing and combating violence 

constitutes one of the fundamental objectives of the structures of public order and national security 

and while responsibility permanent.  

Keywords: violence, police, rights, law, citizens  

 
 
1. Introduction 
 
Violence is one of the major social issues whose manifestations and resolution is of 

interest both for the control bodies of the state and for citizens. There are several insitutions 
responsible for ensuring public order and national security, this article illustrating the 
structure and role of police public order and national security, opposite the violence in 
today's society. 

Romanian Police is the specialized agency of the State exercising duties on defense 
fundamental rights and freedoms of the individual, private and public property, preventing 
and detecting crimes, public order under the law. 

 
2. Romanian Police Duties 
 
Analyzing art. 26 of Law 218/2002 regarding the organization and functioning of the 

Romanian Police, that this institution has, inter alia other responsibilities as well as 
measures to maintain public order, safety of citizens, to prevent and combat crime, 
identification and counteract the action elements that threaten the lives, freedom, health and 
integrity of individuals, private and public property, as well as other legitimate interests of 
the community. 

(1) The Romanian Police has the following main responsibilities:  
1. defend the life, physical integrity and personal freedom, private and public property, 

other rights and legitimate interests of citizens and the community;  
2. apply measures to maintain public order, safety of citizens, prevent and combat 

crime and identifying and countering the actions of elements that threaten the lives, 
freedom, health and integrity of persons, and private property, public and other legitimate 
interests of the community; 

                                                 
∗ Police Sub-Inspector - Dambovita County Police Inspectorate - Economic Crime Investigation Service, Romania. 
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3. Supports gendarmerie units with information to ensure or restore public order, 
during rallies, cultural and sports demonstrations and the like; 

4. provide, directly or in cooperation with other institutions according to the law, the 
execution of technical controls and interventions pyrotechnic preventing, detecting and 
neutralizing explosive devices placed in order public nuisance, bodily injury, or challenge 
human health damage public or private property;  

5. regulates and controls under the law, establishment of private companies detectives, 
security, surveillance and bodyguard; 

6. collect information to knowledge, preventing and combating crime and other illegal 
acts;  

7. undertakes activities to prevent and combat corruption, economic and financial 
crime, to the border of the offense Informatics and organized crime;  

8. performing, according to the competence, finding activities for criminal acts and 
conducts research in connection therewith;  

9. providing security and operation, under the law, places of detention and arrest 
organized under police units; 

10. Notes offenses and enforce sanctions under the law;  
11. Ensure protection of witnesses, informers and the victim, according to the law;  
12. Ensure, by law, the protection of judges and their families in cases where the life, 

physical integrity or their possessions are subject to threats;  
13. Performes activities to detect persons who evade prosecution, sentencing or other 

judicial, and missing persons;  
14 Carries out activities to prevent and combat illegal migration;  
15. Ensure the methods and means used in scientific-technical crime scene 

investigation and examination of evidence and produced in evidence, forensic findings and 
carrying through their accredited specialists and experts and forensic reports finding traces 
or interpretation reports assessment of criminal behavior or criminal personality; 

16. conduct studies and scientific research methods and means to improve the 
technical and scientific forensic;  

17. exercises control under the law on possession, carrying and use of weapons and 
ammunition, explosive materials, the manner in which operations are carried out with 
weapons, munitions and explosives, as well as the operation to repair weapons and 
workshops on the polygons shooting;  

18. exercises control over observance of the nuclear and radioactive materials, toxic 
substances and drugs, as well as other objects and materials subject to authorization under 
the law; 

19. oversees and controls traffic on public roads, unless excepted by law, and 
cooperates with other public authorities, institutions, associations and NGOs for improving 
the organization and systematization of movement, the technical condition of vehicles, 
driver training improvement and taking measures of road education of road users; 

20.carries out specific police activities in the rail, marine and air;  
21. exercise control over the legality of their residence or the residence of Romanian 

citizens and foreigners staying in the country, according to the law;  
22. keep basic records of Romanian citizens with military obligations in rural areas;  
23. organize, under the law, for keeping criminal records of persons convicted or 

against whom other measures were taken in criminal database and is necessary for the 
performance of specific operational policing;  
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24. conduct studies and research on the dynamics of crime in Romania and propose 
measures to prevent it; 

25. grants assistance, law, public administration and local authorities to carry out their 
work;  

26. participates, under the law, together with other units of the Interior Ministry, in 
collaboration with the Ministry of National Defense troops, civil protection units and other 
organs provided by law, the activities of rescue and evacuation of people and property 
endangered by fire explosions, breakdowns, accidents, epidemics, natural calamities and 
disasters, and to limit and eliminate the effects of these events; 

27. collaborates with educational institutions and non-governmental organizations to 
prepare the population anti-crime;  

28. cooperates with similar structures in other states and at the level of international 
institutions to prevent and combat cross-border crime;  

29. participating in setting up international police forces, training for missions, or 
police assistance and cooperation for humanitarian action;  

30. Other duties established by law. 
Although the law provides strict police powers they have, given the changes occurring 

in society and the change of generations, education, standard of living, the aspirations of 
citizens, etc., this institution must always have a clear x-ray on these factors so as to prevent 
jeopardizing the rights of citizens and to act effectively when required riot. 

Public order structures activity is not limited to preventing and detecting illegal acts 
being controlled by applying sanctions provided both as misdemeanors as well as crimes. 

Life, physical integrity and health are essential attributes of a man whose existence 
should be protected under a legal framework able to maintain a civilized society and the 
social convieţiurea not suffer disorders that would destabilize peace to the citizens. Due to 
the importance of these rights, the law, especially criminal law criminalises offenses such 
as murder, hitting or other violence, injury and other crimes that are committed with 
violence, providing for harsh penalties. Making reference to the consequences of 
committing a crime of violence, for example, the offense of injury, they are devastating if 
you consider the definition forensic infirmity namely: "infirmity is a criterion forensic 
evaluation of the consequences of posttraumatic which consists of a grievous bodily harm, 
total (complete) or partial (incomplete), permanent, implies the existence of a track 
morphological, functional or morphological only functional that produces a physical 
disability and / or mental.  

Modes of intervention to the categories of persons who disturb public order by 
committing acts of violence is an issue very complex because people are different and each is 
manifested as educated or by character and temperament but among these people can enroll 
minors, people under the influence of alcohol or narcotic substances bătuturilor, mentally ill 
persons, etc. Moreover, it is considered the number of people with aggression manifests and 
other factors such as the nature of the offenses committed (misdemeanors or crimes). 

One of the categories of persons whose actions may lead to public disorder is the 
mentally ill that manifests itself in various ways, or can be highly unpredictable even if 
apparently are quiet and docile or are agitated with a ton high. 

Medical diagnosis of disease such persons can not be carried out by police but his 
knowledge is of great importance both for the police and for others who interact or interfere 
in an event caused by people with mental health problems.  
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The mentally ill can not be categorized as criminals but are persons whose mental state 
of health does not allow them to think and act with judgment. Therefore, when it comes to 
such persons is required rigorous supervision to prevent illegal acts that might commit them. 

If mentally ill, they may be suicide attempt, it is necessary to address a convincing 
tone taking measures to induce them to abandon the commitment of acts of this nature. 

Another category of persons who disturb the public order, very common, either on the 
street or in public places, is represented by people under the influence of alcohol. The 
determining factor, namely alcoholism is a social danger or the potential for aggressive 
chronic form, being recognized as associated toxic and trigger aggressive behavior. Alcohol 
equally affects individuals who have a personality MODD properly structured and those 
whose personality is leaving. Both categories may exhibit aggressive behaviors. Aggressive 
reactions caused by alcohol is largely on how much capacity is affected discernment. Therefor 
a large number of crimes such as murder, rape, assault and battery, crimes that bring bodily 
harm are committed by persons intoxicated. Moreover, excessive alcohol consumption or 
moderate influence even thinking so that individuals whose reactions are caused by 
alcoholism, violent offenders with even against family members or close against persons 

In this respect the present situation it is necessary to reflect our attention to one of the 
most popular forms of committing typicality inner family violence, namely violence or 
better known domestic violence. In this new Criminal Code offense is stipulated in art. 199 
and Paragraph 1 states that "if the facts mentioned in art. 188, art. 189 and art. 193-195 are 
committed on a family member, maximum of the punishment provided by law shall be 
increased by a quarter. 

New Criminal Code in this particular situation no longer stipulates as an aggravating 
circumstance general offenses listed above (n n art. 188 CP - murder, art. 189 PC - qualified 
murder, art. 193 CP - injury, art. 194 CP - injury art. 195 hp - bodily injury causing death) 
when they are committed against a family member. Unlike the previous regulation, the new 
Criminal Code extends the protection of victims of domestic violence on one hand as a 
result of data definition of art. 177 of the Penal Code notion of family member, and on the 
other by the number of crimes that fall into the content of domestic violence (listed 
above). We can say at least in terms of current jurisprudence and in terms of the social 
context of contemporary as this chapter of crimes involving violence they have 
unfortunately in today's society it repeats troubling determinants is find yourself as I said in 
breast cell the company's core respectively in the family. 

This kind of person is manifested by aggressive and not always subject to legal 
demands of police work and is extremely courageous. At the same time, these people 
express irritation and looks offended when they are reminded about their behavior and 
condition, react contrary to what is indicated and can attack them surprisingly coming into 
contact with people. 

Scandals and brawls in public places are part of the events or acts of disturbing public 
order, creates clutter and diversity and their magnitude, in conjunction with alcohol and 
other conflict situations prior or egos require the intervention of the police to be better 
organized, comprehensive and prompt even if they meet a number of features, depending 
on the number of participants, arranging public premises, etc. Thus, there is no template 
events, their causes are diverse, from personal conflicts to clashes spontaneous, without 
having a reason and always thoughtful intervention is needed and adapted to the situation 
encountered and careful selection processes for action. 
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In this regard, Law 61/1991 for sanctioning the violation of norms of social 
cohabitation and the public order expressly stipulates Police intervention by taking 
appropriate measures in such situations as above 

Art. 1. - To ensure public order and peace climate necessary for the normal economic 
activity and social and cultural relations and promote civilized in everyday life, citizens are 
required to maintain a civil, moral and responsible, in the spirit of the laws of the country 
and the norms of social cohabitation. 

Art. 2. - Constitute offenses committing any of the following acts, if committed in 
such conditions that the criminal law, they are considered criminal: 

1) engaging in public acts, acts or obscene gestures, uttering insults, offensive 
language or profanity, threats of violence against persons or goods, which disturb public 
order and peace or provoke the indignation of citizens or damage their dignity and their 
honor or institutions;  

2) establishment of a group of three or more persons, in order to commit illicit actions 
contrary to public order and peace and norms of social cohabitation and acts of 
encouragement or support, in any form, such groups people, inciting social disorder;  

3) calling repeatedly at the mercy of the public, by a person able to work and 
determination of a person to commit such acts;  

4) throw on an individual building or on a means of transport objects of any kind, 
flammable substances, irritating tear or paralyzing effect, corrosive or dirty, if not occurred 
injuries of bodily integrity or health, or property damage; 

5) organization, indulgence or participating in gambling - other than those authorized 
by law - likely to harm the morals; 

6) attract people, in any form, perpetrated in places, parks, streets or other public 
places to the practice of sexual relations with them in order to gain material and 
encouraging or forcing the same purpose, a person to commit such acts; 

7) accepting or tolerating the practice of the facts mentioned in section 6). In hotels, 
motels, campgrounds, bars, restaurants, clubs, hotels, discos or appendages by owners or 
administrators or managers of premises concerned;  

8) selling weapons with compressed air or compressed gas to crossbows, bows for 
archery, fishing or hunting in places other than in stores authorized to operate firearms and 
ammunition; 

9) sale of weapons with compressed air or compressed gas to crossbows, bows for 
archery, fishing or hunting persons who have not attained the age of 18, people who have 
committed violent acts mentioned in the criminal record, and sufferers neuropsychiatric 
diseases mentioned in the health certificate issued by territorial polyclinic;  

10) failure todraw up records by authorized stores buyers of weapons stipulated in pts. 
8) in special registers targeted by the police, which will be mentioned dates marital status, 
residence, type and number of the identity of the buyer, the number record judicial, health 
certificate number neuropsychiatric, titled polyclinic territorial and sold arms 
characteristics. If the buyer is holding a gun license is exempt from the obligation to submit 
criminal record and neuropsychiatric health certificate, and if the buyer is the holder of a 
driving license, he must present only criminal record; 

11) alerting the public to specialized institutions to intervene in case of danger or 
organs to maintain public order by giving signals of danger or, where appropriate, by 
requesting intervention on the spot, without good reason;  
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12) power off or termination without law, serving public lighting lamps on streets, in 
parks, auditoriums and other public places;  

13) run in violation of legal norms access in local offices and central public authorities, 
public institutions, educational institutions and premises belonging to them, regardless of their 
destination, RAs, companies regulated by Law no. 31/1990, republished, with subsequent 
amendments, political parties or other political organizations, governmental organizations, 
embassies and representatives of other States or international organizations in Romania, as 
well as employment without land belonging to embassies and representative offices or land 
located in their area or refusal to leave at the request of law enforcement; 

14) writing or drawing without law, on the walls of buildings, fences or objects of common 
use are in public places, damage by any means to them, and displacement or destruction without 
law, advertisements and posters legally exposed in areas specifically designed;  

15) Failure to follow orders or rules established for proper development of cultural and 
sports events;  

16) damage, lifting or moving, without right, signs or road signs and tourist orientation 
or those who report the existence of a threat to the lives of people;  

17) unsupervised freedom in times of animals that could pose threat to persons or 
property;  

18) refusing to leave a local consumer public that consume alcohol after closing time 
or on request entitled to an employee of the premises; 

19) serving consumers alcoholic beverages in public places and outside them, on the 
days and hours when, according to the law, they are closed or purchase of alcoholic 
beverages is prohibited or after closing time determined by the functioning authorization; 

20) serving alcoholic beverages in public places and during carrying out their public 
meetings, strikes, sporting events or other such public gatherings, close, and consumption 
of alcoholic beverages in such conditions by participants;  

21) termination, sale and consumption of alcohol in public places, into the backyards 
and in their interiors, such as hospitals and other medical units, placement centers for 
minors, units and educational institutions and education, churches and institutions religious 
cults related prohibiting alcohol consumption in those religious practices, sidewalks or 
alleys their access; 

22) serving alcoholic beverages in public places, consumers are in manifest 
intoxicated and minors;  

23) alcohol consumption in the following public places: public roads, parks, stadiums 
and athletic fields, cultural institutions, concert halls, institutions and economical units, all 
means of transportation, bus stations, railway stations and airports, public and private or 
other places stipulated by law. Inside these public places can consume alcoholic beverages 
by delimitation of spaces for consumption of alcohol by decision of the leadership of those 
public places. Exempted premises catering and tourism, such as restaurants, bars and 
discos. In public places listed are completely prohibited alcohol consumption by persons 
who have not attained the age of 18;  

24) causing scandal or effective participation in public places or buildings; 
25) Disorder, without right, of peace inhabitants by producing noise with any device or 

object or the shouts and clamor;  
26) disturbance between the hours of 22.00 to 8.00 and 13.00 to 14.00 tenants by any 

person through noise, clamor or using any device, object or instrument at high intensity in 
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premises or premises legal entities or individuals in their homes anywhere else in the 
property for housing or located in the immediate vicinity thereof;  

27) organizing parties in private and the use of devices musical intensity likely to 
disturb residents in tents, other arrangements or in space uncovered, located in the 
perimeter near the buildings designated for housing or social nature, in urban areas; 

28) expulsion from joint home spouse, children and any other dependents; 
29) failure to order measures taken by competent authorities in case of natural 

disasters or other public hazards;  
30) failure to comply with the suspension, ordered according to art. 3 paragraphs. (3) 

and (4);  
31) the refusal of a person to give relationships to establish its identity, to identify 

themselves with the identity or to appear at the police on request or at the invitation 
warranted a criminal investigation bodies or maintaining public order, under in carrying out 
their duties; 

32) any form of instigation to commit minor misdemeanors; 
33) failure by parents or by persons entrusted for raising and educating a minor under 

the age of 16 years or who take care of a mentally ill or mentally deficient to the extent 
necessary to prevent the acts of vagrancy, begging or prostitution; 

34) leaving without supervision a dangerously mentally ill by persons who have a duty 
of care or the guard, and not notifying police or health authorities in case of escape from 
custody or under supervision;  

35) failure by managers or owners, through their own staff or specialized public order in 
public places, hotels, motels, campgrounds, clubs, hotels, discos and other places of 
entertainment or leisure they run, and refusal them to assist law enforcement in order to restore 
public order in those places or take measures against persons who have violated the law; 

36) preventing any form, organs charged with maintaining public order to meet its 
obligations to service the legitimizing or lead a person to the police or of other state bodies 
or take measures necessary to maintain or restore public order. 

 
 
3. Conclusion 
 
In conclusion, it is evident that violence by it’s manifestations and causes that 

generates, can be characterized as a "social disease" topical and the circumstances outlined 
above leads to the conclusion that regardless of the environment or the commission of facts, 
the categories of people involved and the specific acts of disturbing public order, the 
intervention of public order structures is an important activity whereas the public order and 
ensuring personal security is fulfilled one of the main responsibilities of the Police, in view 
of contemporary society and citizens' rights. 
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THE VOCATIONAL TRAINING OF TEACHERS – 
FUNDAMENTAL COMPONENT OF THE PROCESSES  

OF REDEFINING THE EUROPEAN CULTURAL 
 

Andreea RÎPEANU∗∗∗∗ 
 
 
Abstract. An efficient reform in the field of vocational training for the teaching personnel of 

Romania, that would ensure career development, should ensure a close relationship (correlation) 

between initial training and forward training; the teacher should benefit from vocational training that 

would cover the seven areas of competence: communication, the relationship between school and 

family, cooperation and contribution within the community, curricula, training of children, evaluation 

and professional development. 

Keywords: Culture, initial training, vocational training, forward training, complementary training. 

 
 
1. Preliminary 
 
Nowadays, being a teacher in a European education and training sector is a true 

challenge. In this context, vocational training is a process determined by the evolution of 
the society, by the development of science and technology. It is an important prerequisite 
toward the specialization of the teaching career. 

In our opinion, in order to continue the actions (process that was commenced in 2001) 
that lead to a specialization of the teaching career in Romania, certain fundamental 
conditions need to be met, like: capitalizing the experience, normative, organizational and 
curricula accumulations and, last but not least having the human resources that ensure the 
optimum vocational training. 

Therefore we consider that in Romania the vocational training system for the teaching 
personnel is at present in a moment of being correlated with the objectives of the European 
Union, in regard to investment in human resources and their capitalization with the view of 
increasing quality. 

The present education requirements entail configuring an education model that is 
unified, standard, recognized in the European and international region.  

In our opinion, an efficient reform in the field of vocational training for the teaching 
personnel of Romania, that would ensure career development, should ensure a close 
relationship (correlation) between initial training and forward training; the teacher should 
benefit from vocational training that would cover the seven areas of competence: 
communication, the relationship between school and family, cooperation and contribution 

within the community, curricula, training of children, evaluation and professional 

development; the profession should comply with the quality standards in the field of initial 
training, by means of higher education institutions; the profession should be placed within 
the European context of continuous professional development/lifelong learning; the 
profession should be oriented towards mobility, in regard to initial training as well as in 
regard to forward training at local, regional and European level. 

                                                 
∗ University PhD lecturer, Faculty of Law and Administrative Science, Ecological University of Bucharest, Romania. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

282

 

 
2. The objectives of the educational and vocational training systems withn the 

European Union 
 
Starting from the principle expressed in art.15 of the Charter of fundamental rights, in 

accordance to which, every person has the right to education and access vocational 

training and lifelong learning
1, education and vocational training is the subject matter of a 

rigorous analysis prepared by the European Council and European Commission. 
In this context, all the European2 policies that determine access to vocational3 training 

relies on the need to provide the society with teachers that hold the necessary ethical and 
intellectual knowledge and that hold the necessary knowledge and professional attitudes. 

The training of teachers is a fundamental component of the processes of cultural 
reorientation of contemporary Europe.  

As a consequence, the Council and the Commission have adopted a work program for 
10 years, called Education and training 2010 (2002/C 142/01). Its objectives are among 
others, improving the quality of the educational systems and access to education for 
everyone, as well as opening the educational systems to all the people on a global level. 
The program is a new and coherent strategic framework that integrates all the actions in the 
field of education and vocational training at European level. It shall be applied in practice 
through the open coordination method, by means of which the joint objective shall be 
established and which shall be translated in the national policies. 

The future improvements of the general educational level and the progress level in 
fulfilling the joint objectives of the work schedule Education and training 2010

4 were 
facilitated by the experience of some efficient systems for training teachers.5 

In the Report on improving the quality of the trainings for teachers of 2007, the 
Council and the Commission presented a work schedule detailed in relation to the 
objectives of the educational and vocational training systems namely: increasing the quality 

and efficiency of educational and vocational training systems within the European Union; 

improving the education and training of teachers and trainees.  

The Commission also believes that all the teachers will gain if: they are encouraged 
and supported during their career to expand and deepen their competences through formal, 
informal and non-formal means and their relevant studies are recognized; can access 
vocational training through exchanges and internships; they have the possibility and time to 
study in order to obtain additional competences, and are involved in studies and researches 

                                                 
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2012:326:0391:0407:RO:PDF, Official Gazette of the 

European Union, Charter for fundamental rights of the European Union (2012/C 326/02). 
2 For example, the research policy focuses on improving teaching sciences on all educational levels in the Union. A 

group at high presidential level chaired by Michel Rocard, European deputy, has examined the present community 
and national initiatives, innovative in the field of scientific education (their report can be viewed on 
http://ec.europa.eu/research/science-society/index.cmf?fuseaction=public.topic&id=1100&lang=, and it also includes 
adopting certain new methods of scientific vocational training, radically different from the traditional pedagogical 
methods). 

3 The European Union proposed to establish a joint framework on education and training of teachers, starting from the 
hypothesis that: teachers play an important role in helping people develop their talent and capitalize the growth 
potential and personal wealth, and support them in gaining a large quantity of knowledge and competences that will 
be needed by them in their capacity as citizens and employees. 

4 See Education and training – 2010 – Improving the education and training of teachers and trainers, European 
Council, 2006 and Communication to the European Council and European Parliament on improving the quality of 
training for teachers, Brussels, 2007, (http://ec.europa.eu/education/policies/2010/doc/jir_council_final.pdf). 

5 Conclusions of the European Council and of the representatives of the governments of the Member States, on 
improving the quality of training for teachers, Council meeting, November 15th 2007. 
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for higher education; there is a focus on creative partnerships between the institutions in 
which the teachers work, educational and research institutions at higher level and other 
agencies, in order to support the training activities and practical internships of high quality 
and to develop innovation networks at local and regional level.  

The reforms of the (higher) education systems in Europe and at global level on 
training primary school teachers are a necessity established by the fast changing world as 
well as a partnership and it focuses on: developing access to studies (tertiary); the progress 
of the “company based on knowledge”; globalization of (higher) education; mobility, 
cooperation, competition, interdependency.6  

The European Union countries focus within the Objectives of 2010 agenda on 
developing vocational education and training of primary school teachers: not only initial 
vocational training of teachers within universities and colleges, as well as on the job 
training and developing partnerships with schools. Investments in training of teachers and 
trainers and consolidating the management of education and training institutions are of 
major importance for improving the efficiency of the education and training systems.7 

Because in Europe there is an incredible variety of traditions and systems for 
vocational training and training of primary school teachers8, the focus shall be oriented on 
the modernization of methods and approaching the study, teaching and evaluation, 
including on the measures that ensure internal quality9.  

Based on the research that has demonstrated that, the training of teachers is 
significantly and positively correlated with the results of the student10 and that this is the 

                                                 
6 In 2005 a conference of the European Union was organized in Brussels in order to verify the work schedule, before 

the formal adoption of the Competences and Skills of Primary School Teachers within the political structures of 
the European Union (2006). The conclusion adopted during this conference was that the exchange of good practices 
and the cooperation between the countries is at present necessary.  

7 Joint intermediary report of the European Council and of the European Commission, Official Gazette of the European 
Union, 79, 2006, p.1. 

8 See the declaration of Ján Figel’, the European commissioner for education, training, youth and culture, who declared 
that: a better teaching and learning level is very important for the long term competitiveness of the European Union, 
because the labor force with high qualification is a more efficient labor force. I believe that it is necessary to ensure 
that the European Union has such high quality teachers in order have successful educational reforms within the 
Member States, Meeting of the European Commission, Brussels, August 6th 2007. 

9 Ever since the year 2004, the European Commission started developing a special document regarding the 
competences and skills of the teachers and trainers. The draft document underlines the role and importance of the 
quality of vocational training for primary school teachers and trainers in the context of the European Union strategy of 
Lisbon. The vocational training and training of primary school teachers and of trainers – together with the faculties 
and schools – was confirmed as a key factor for being a part of the information based society. In this situation, the 
European Commission proposes to improve the quality of training of teachers in the European Union. The premises 
was that, the high level of teaching represents a preliminary condition in order to ensure a qualitative education and 
training system, which represents in turn, a strong decisive factor for the competitiveness of Europe on the long term, 
as well as for its capacity to create more jobs and generate growth. In the event in which they are adopted by the 
member states, the proposals which were agreed, shall guarantee that the European Union shall have a labor force 
with a high level of education necessary in order to cope with the pressure of the 21st century. In order to prepare the 
students for the European Union society, which relies ever more on knowledge, the teachers are requested to 
develop within the students a new set of skills, which requires at the same time new teaching methods. Furthermore, 
there is an increasing demand for teachers to teach in classes that have students of different cultures and different 
mother tongues, with different skills and needs. Still, the teachers state that they are not used to using new 
technologies in the class rooms. Besides this, the analysis prepared by the European Commission shows that the 
present training systems for the teachers of the Member States, are not able to provide to the teachers the 
necessary training. In fact, in some Member States, there is a low level of systematic coordination between the 
various elements of the training process of teachers. This leads to the lack of coherence and continuity, especially 
between the initial training of a teacher and the future period of integration at the job, as well as between the on the 
job training and professional development. 

10 See the example of, Darling Hammond et al 2005, Does teacher preparation matter? Evidence about teacher 
certification, Teach for America, and teacher effectiveness. Education Policy Analysis Archives, 13(42)16-17,20. 
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most important inter-school driver of these results11, the Communication of the Commission 

to the European Council and Parliament, on improving the quality of teacher’s training, 

adopted in Brussels12, proposes to the Member States certain general orientations for the 
development of practices and policies: ensuring the access of all teachers to the knowledge, 
behavior, and pedagogical skills that they require in order to be efficient; ensuring 
coordination, coherence and the appropriate resources for vocational training and 
development of teachers; promoting a culture of reflexive practice and research among 
teachers; promoting the status and recognition of the teacher; supporting the 
professionalization of education.  

Other studies13 have underlined the existence of positive relations between forward 
training of teachers and the results of students and “suggest that on the job training... 
improves the performances of children... and presuppose that the training of teachers may 
be a cheap way of obtaining higher grades at the exams rather than reducing the size of the 
classes or by adding additional classes”. 

It is important to transform education into an attractive profession in order to recruit 
the best candidates and encourage career changes in favor of the education sector. Contrary 
to what was observed in various Member States, it will be necessary to convince the 
experienced teacher to stay within the profession rather than retire early, which can lead to 
increased training needs and professional support. 

The European Council (2007) unanimously decided that the purpose of vocational 

training for the teaching staff should be oriented towards developing the general 

knowledge and personal culture; the ability to learn and educate students; understanding 

the principles that govern the establishment of better human relationships within the 

national borders; the awareness of the duty that binds them to contribute by means of 

education, social, cultural and economic progress
14.  

Yet, appropriate vocational training cannot be obtained with reduced investments15. 
That is why, investments in training of teachers and trainers and consolidation of the 
education and training institutions are of major importance for improving the efficiency of 
education and training systems.16 

                                                 
11 Rivkin, Hanushek and Kain, 2000; Hanushek, Kain and Rivkin, 2005, “Teachers, Schools and Academic 

Achievement”. 
12 Defines a joint framework for the policies oriented towards improving the quality of the training for teachers. This 

document meets the request formulated in 2004 in the Joint report of the Council and Commission on the progress 
registered in fulfilling the Lisbon objectives in the field of education and training, namely developing a series of joint 
principles at European level in order to improve the skills and competeces of the teachers and trainers. 

13 Angrist and Lavy, 2001, Does Teacher Training Affect Pupil Learning? Evidence from Matched Comparisons in 
Jerusalem Public Schools http://www.journals.uchigo.edu/JOLE/journal/issues/v19n2/010404/ - fn 1 Journal of Labor 
Economics, 19, 2, 343-69. 

14 In order to meet this objective “the entire training curricula for the teaching personnel should include: general 
studies, the study of fundamental elements of philosophy, psychology, sociology applied in education, study of 
theory and education history, of compared education, experimental pedagogy, of the school administration and of 
the learning methods for various disciplines; studies regarding the field in which the most interested one has the 
intention to exercise his/her job; practice in education and in extracurricular activities under the guidance of 
qualified teachers”. 

15 For example: on the job training is mandatory only in 11 Member States (Austria, Belgium, Germany, Estonia, 
Finland, Hungary, Lithuania, Latvia, Romania, Malta, United Kingdon); if there is on the job training, in general it 
amounts to less thant 20 hours per year and it never represents more than five days every year; only half of the 
European countries provide to the new teachers a systematic form of assitance (namely courses for on the job 
integration, training, councelling) during the first year of teaching activity. 

16 Intermediary joint report of the Council and Commission on applying the work schedule “Education and training -
2010”, Brussels, February 23rd 2006. 
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In the 2012 Joint report of the Council and Commission on enforcing the strategic 

framework for European cooperation in the field of education and training (ET 2020), 
Education and training within an Intelligent, sustainable and favorable inclusion 

(2012/C70/05)17, within which vocational education and training play a crucial role, 
especially in regard to integrated orientations of the national reform programs of the 
Member States and of the specific recommendations of each country. The Europe 2020 

Strategy has to focus on the reform measures with short term effects on growth as well, as 
well as on establishing a good model for the medium term. That is why, the education and 
training systems need to be modified in order to consolidate their efficiency and quality, but 
also in order to equip the persons with the skills and competences needed in order to adapt 
to the new realities. 

A few examples in regard to the European forward training systems can be provided 
by the French and German system.  

In France18, the teacher is seen as a public employee, and the state has a policy that 
imposes the professional development of its employee. 

In order to promote on a social level, the teacher has to permanently improve his/her 
knowledge for his/her discipline and in regard to pedagogy. 

In accordance to this policy, the involvement in training programs relies very often on 
voluntary basis, yet there are still selection criteria for those who would like to attend these 
programs.  

Attending forward training programs ensures the possibility of having jobs with a 
higher degree of responsibility. 

There are also mandatory trainings, yet they have a more administrative objective. 
The authorities that organize training programs are divided in two categories: central 

authorities, represented by the Ministry of National Education, by the School Directorate 
and by the Directorate of High-Schools and Colleges that develop the National Training 
Plan; regional authorities, represented by academies and vice-chancelleries and for primary 
education by regional academic inspectorates.  

As means of training, we can distinguish: actions from the initiative of the 
administration with the view of training the administrators, carried out by summer schools, 
internships within the National Training Program, linguistic trainings through scholarships 
within the European Program Lingua; actions agreed by the administrator in order to 
prepare the exams or administrative competitions; actions chosen by the trainees and 
trainers for personal development within which they shall be granted training holidays or 
special holidays. 

All these training actions have as objective developing the link between research and 
training, developing the exchanges within the education system. 

The evaluation of the teaching staff is done differently in accordance with the 
characteristics of the training program and it has different consequences on the 
stakeholders. 

For example, the internships provided by the summer schools are not supplemented 
through an exam in regard to the accumulated knowledge, and, therefore, these internships 
do not have a direct impact on the career.  

                                                 
17 See http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2012:070:0009:0018:RO:PDF, Official Gazette of 

the European Union. 
18 See the Study Mobility of teachers and trainers, developed by the General Directorate for Education and Culture, 

Brussels 2006 (http://ec.europa.eu/education/doc/reports/doc/mobility.pdf). 
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Even if forward training is based on a voluntary basis, the teachers are motivated to 
participate because this has consequences on the evolution of their career. 

Supporting pedagogical innovation is done within the schools that have autonomy and 
that can easily implement various alternative programs. 

In Germany19, forward training represents a right as well as an obligation. 
In this sense, the private teachers are obliged to be involved in programs of forward 

training. 
All those that fulfill the access criteria can attend training programs if they consider 

that they are useful and if they do not hinder the job tasks. 
In the event in which the training program over lapses with the teacher’s activity, 

he/she shall make a request of availability or request a lower level of tasks, without 
affecting his/her salary rights.  

The teacher can register within the forward training programs, directly or indirectly, 
by means of the director of the school where he/she works. 

A special situation can be seen within the pre-school system. 
And the reason is that pre-school education is not part of the education system. This 

category of teaching staff has the status of educator recognized by the state. 
Vocational training has two components: forward training, through the improvement 

of the skills acquired during schooling, providing new teaching skills and developing the 
psycho-pedagogical studies; complementary training, consisting of developing the taught 
subject, adding new fields to the knowledge of the teacher, the possibility of being qualified 
for an additional task. That is why, complementary training is an activity organized on 
modules with several hours weekly, supplemented with group sessions20. 

Because Germany is a federal state, there are three levels of authorities responsible for 
the training programs at central, regional and local level. 

All the components of professional training, initial training, forward training and 
complementary training, are within the responsibility of the Ministry of Education of each 
land. Each of them has special laws on training of teachers.  

The Ministry of Education has the obligation to supply an offer of forward training. 
The Phare funds, the loans granted by the World Bank or the support provided by the 

enterprises, like Microsoft, play an important role.  
In particular, it seems that in the past years, a great amount of the Phare funds was 

provided for the reforms that focus on lifelong learning. 
In regard to developing education and training, committees and tripartite councils 

were established in the European countries, in their capacity as advisory bodies for the 
government and/or ministries21. They represent the main base of social partnership in 
regard to lifelong learning22.  

 

                                                 
19 See the Study Mobility of teachers and trainers, developed by the General Directorate for Education and Culture, 

Brussels, 2006(http://ec.europa.eu/education/doc/reports/doc/mobility.pdf). 
20 The trainings are being carried out in the higher education instutions, as well as in the institutions approved by the 

Ministry of Education.  
21 Thus, the social partners are formally involved in drafting political documents, like National action plans for 

employment, planning documents for structural funds, educational programs or strategies. 
22 Further more, some countries have recently established specialized bodies in order to stimulate investing in forward 

learning, like: in Lithuania the National Forum for Education (2001), in Hungary: National Council for the Education of 
Adults (2001); in the Czech Republic: Governmental Council for the Development of Human Resources (2002). 
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3. Education and vocational training of the teaching personnel of Romania 
 
Vocational training is considered a right23. Attending forward training can be done at 

the initiative of the employer and at the initiative of the employee.24 It has special 
importance, being approached with great seriousness not only in the specific internal 
documents but also in the European and international ones. 

In a strict sense, vocational training
25 represents the activity carried out by a person 

before starting work, with the view of acquiring the knowledge of general culture and 
specialized knowledge, needed in order to exercise a profession or a job. In this sense, 
vocational training is equivalent to professional qualification26. 

In a larger sense, vocational training represents improving such training, namely 
acquire new knowledge. 

In a personal interpretation, it is the key to success of a real teacher. 
The Law of national education no.1/2011

27 introduced the concept of lifelong 

learning, which includes all the learning activities of each person, starting with early 
education, with the view of acquiring knowledge, training of habits/skills and developing 
significant skills from the personal, civil, social and/or occupational perspective (art.13 
paragraph 2), pre-university education, higher education, forward education and training28 
of adults (art.328 paragraph 3). 

Vocational training is a process carried out in two stages: the first is being carried out 
during school, within the national system, in accordance with the provisions of the Law of 

national education no.1/2011, and the second one which takes time during the professional 
activity. The latter stage, regulated by the labor legislation is of special importance at the present 
time, when the technological and scientific processes are highly developed, which has as effect 
the need to improve, retraining, adapting the employees to the new labor conditions.29 

Starting from the principle in accordance to which, the essential finality is that to 
prepare for work and life, the vocational training framework is regulated by the Law of 

national education no.1/2011. The special framework of vocational training is established 
by the Labor Code (art.192-210) and by Government Ordinance no. 129/2000 on 

                                                 
23 Art.39 letter g of the Labor Code, republished in the Official Gazette of Romania, Part I, no.345 of May 18th, 2011, 

establishes the right of the employees to access vocational training. 
24 Art.196 letter1 of the Labor Code. 
25 It has to be mentioned that the term training tends to replace in the present approach, step by step the term of 

education and learning. Using it is the consequence of the evolution of policies and practices in the field of school 
insertion (prolonging the learning period beyond adolescence). The notion of training refers to the set of general, 
technical and practical knowledge related to exercising a certain job, as well as to the behaviours and attitudes that 
allow integration within a profession and in general the set of social activities, Alexandru Ţiclea, Tratat de dreptul 
muncii (Treaty on labor law), “Universul Juridic” Publishing house, Bucharest, 2007, p.253. 

26 See Sanda Ghimpu, Ion Traian Ştefănescu, Şerban Beligrădeanu, Gheorghe Mohanu, Dreptul muncii, Tratat (Labor 
law, Treaty), vol. III, “Editura Ştiinţifică şi Enciclopedică” Publishing House, Bucharest, 1982, p.389. 

27 Published in the Official Gazette of Romania, Part I, no.18, of January 10th 2011. 
28 In this sense, art.275 paragraph 3 of the Law on national education no.1/2011 states that the teaching personnel for 

management, guidance and control, as well as the ancilliary personnel must attend forward training activities, in 
accordance with the law. 

29 See, Formarea profesională (Vocational Training), in Alexandru Ţiclea, Andrei Popescu, Marioara Ţichindelean, 
Constantin Tufan, Ovidiu Ţinca, Dreptul muncii (Labor Law), Rosetti Publishing House, Bucharest, 2004, p.291 and 
the following. 
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vocational training of adults30. In order to apply the provisions of this ordinance the 
Methodological Norms were issued through Government Decision no. 522/2003

31. 
Therefore, under art.245 paragraph 1 and 3 of the Law of national education 

no.1/2011, for teaching, management and control personnel, forward training is a right, and 
at the same time an obligation32, being carried out in accordance with the evolutions in the 
field of education and vocational training, including in regard to the national curricula, as 
well as in accordance with the personal interests and needs of development. It includes 
professional development and career evolution.33 The professional development of the 
teaching, guidance and control staff and professional control and retraining are based on the 
professional standards of the teaching profession, quality standards and professional 
skills.34 The career evolution is being carried out through the teaching certification II and 
teaching certification I, certification exams of various levels of competence.35  

4. Conclusions. In regard to forward training in Romania, a frame document was 
developed on the system of transferrable credits

36 with the view of having a more dynamic 
teaching activity, as well as with the view of utilizing certain authentic professional criteria 
of career development. The training programs have also been supplemented, in the sense of 
implementing certain specific activities (for example: computer assisted educational 
technologies) and specialized programs have been reconsidered in order to obtain teaching 
certifications and basic certification.  
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ISSUES REGARDING THE BORDERLINE BETWEEN 
WIRETAPPING AND FUNDAMENTAL HUMAN RIGHTS  

IN LIGHT OF THE DECISION NO 51 OF FEBRUARY 16 2016  
OF THE ROMANIAN CONSTITUTIONAL COURT 

 
Răzvan ROCŞOREANU∗∗∗∗ 

Maria-Lorena DINCĂ∗∗∗∗∗∗∗∗ 
 
 
Abstract. After brief consideration regarding the concept of special surveillance or research 

techniques, and the notion of “private life”, in the hereby article we have tried to identify certain 

practical problems in conducting surveillance by the prosecution or by “other specialized state 

authorities”. Although in appearance, the current Criminal Procedure Code indicates concretely 

what conditions must be met cumulatively, for a judge of rights and freedoms to dispose of a 

surveillance mandate, we believe that through some ambiguous notions, lacking predictability, abuses 

and unjustified intrusion into fundamental rights and freedoms of individual scan occur. As a 

consequence of these irregularities, the Constitutional Romanian Court,by the decision no 51 of 

February 16, 2016 comes to remedy certain shortcomings in the legislature in regulating special 

surveillance or research techniques. 

Keywords: interception, constitutional, Privacy, evidence exclusion. 

 
 

1. The concept of special surveillance techniques. The notion of privacy 
 
Special surveillance or research techniques are a set of essential tools of any rule of 

law, both respecting the principle of finding the truth in the criminal process as it is covered 
in the wording of article 5 of the Criminal Procedure Code, and in terms of national 
security. 

Thus, the legislator obliges the court to provide evidence-based to find the truth 
regarding facts and circumstances of the case and on the suspect or accused person. 

On the other hand, these surveillance or research techniques constitute a real 
interference in the right to private life, protected by Article 8 of the Convention “The right 

to respect for private and family life” and at the constitutional level by Article 26 “intimate 

family private life”, Article 27 “inviolability of the home”, respectively article 28 “secret 

regarding correspondence”. Because this right has, however, no absolute nature, its 
exercise may be restricted by authorities only by laws and if necessary in a democratic 
society, to achieve certain social objectives and for various reasons such as preventing the 
perpetration of certain crimes of high gravity or national security (see Article 52 of the 
Constitution). 

“Private life” is a broad concept that does not lend itself exhaustive definition. It protects, 
among other things, the right to identity and personal development and the right of every 
individual to connect and develop relationships with peers and with the outside world1. 

                                                 
∗ Collaborating lawyer within the Dolj Bar, Romania. 
∗∗ Collaborating lawyer within the Dolj Bar, Romania. 
1 Andrei Petre, Cătălin Grigoraş, Înregistrările audio şi audio-video, mijloace de probăin procesul penal. 

Expertizajudiciară a inregistrărilor audio, fotografiilorşiinregistrărilor video, EdituraC.H.Beck, Bucureşti 2010, p. 38. 
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The fundamental right to privacy clearly creates a series of obligations in the state, in 
the sense that the public authoritiesare obliged to refrain from any action likely to prejudice 
itself. Moreover, the same authorities are required to take all necessary measures to protect 
the privacy of individuals2. 

 
2. Regulation of special surveillance methods. Conditions 
 
The New Code of Criminal Procedure grouped in chapter IV of Title IV, entitled 

“Evidence, evidence means and probative procedures”, most of the special surveillance or 
investigation methods, listing them exhaustively, in the wording of Articles 138 paragraph 
1 tf the Code of criminal procedure, as follows: 

a). interception of communications or of any kind of distance communication; 
b). access to a computer system; 
c). video, audio or shootingsurveillance; 
d). locating or tracking through technical means; 
e). obtaining data regarding a person's financial transactions; 
f). detention, surrender or searching through e-mail; 
g). the use of undercover investigators and collaborators; 
h). authorized participation in certain activities; 
i). controlled delivery 
j). obtaining data generated or processed by public electronic communications 

broadcast networks providers or providers of publicly available electronic communications, 
other than communication content retained by them under the special law on the retention 
of data generated or processed by public electronic communications broadcast networks 
providersor providers of publicly available electronic communications. 

Wiretapping is included in the interception of communications or of any kind of 
distance communication, which is one of the methods used in technical surveillance. Thus, 
the legislator by Articles 138 paragraph 2 of the Criminal Procedure Code defines 
interception of communications or of any kind of distance communication as interception, 
access, monitoring, collection or recording of communications by telephone, computer 
system or any other means of communication. 

Through the hereby paper we do not intend to detail the entire procedure governing the 
special techniques of surveillance, which is tratatăin way laboriously legislature in the current 
code of criminal procedure which includes both special methods of surveillance or investigation 
that were covered in the old code, and on the ones regulated by special laws (eg. Law no 39 / 
2003 on preventing and combating organized crime, Law no78 / 2000 on preventing, detecting 
and sanctioning corruption etc.). But unfortunately some issues subject of concern from the 
perspective of constitutional control and intrusion of privacy (see decision no51 of February 16 
of the CCR), which proves the incompleteness of legislation in the field. 

As a rule in the field, technical supervision is ordered by the judge of rights and 
freedoms, upon reasoned request of the prosecutor only if three conditions are 
fulfilledcumulatively: 

1). The existence of a reasonable suspicion about the preparation or commission of an 
offense provided for in article 139 paragraph 2 of the Code of Criminal Procedure; 

                                                 
2 SebastianRăduleţu, Libertăţi fundamentale, Ediţia a II-a revizuită şi adăugită, EdituraDidactică si Pedagogică R.A., 

Bucureşti 2008. 
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2). Proportionality of the measure by restricting rights and fundamental freedoms; 
3). The samples could not be obtained otherwise or would involve particular 

difficulties obtaining them which would prejudice the investigation or there is a threat to 
the safety of persons or property value. 

The authorization is given for the duration necessary for interception and 
recording, but no more than 30 days, in the council chamber, by the president of the 
court which would have jurisdiction to hear the case in first instance or by the 
appropriate court in its degree, in whose district is situated the prosecution 
headquarters of which the prosecutor conducting or supervising the prosecution 
belongs to. The authorization may be renewed on the same terms for justifiable 
reasons, each extension not exceeding 30 days, and the total interceptation period for 
the same person for the same offense may not exceed 120 days. 

Analyzing the first condition the following legitimate questions arrise: What data may 
the prosecution body have in supporting the suspicion reasonability of committing a crime 
for which thesupervision measure may be ordered, given that the majority of files regarding 
offenses which require the hereby measure are based on intercepts? From what point any 
suspicion becomes reasonable and may allow the competent bodies to undertake measures 
with a high degree of intrusion into the privacy of individuals? 

By the hereby criminal code and criminal procedure the expression “solid grounds” 
was replaced with “reasonable suspicion” that, in our view, does not meet the criteria of 
clarity and predictability. Basically, the notion of “reasonable suspicion”not defined 
concreto by the legislature and set at an overall assessment, enables the authority to seek 
criminal prosecution (and in some cases even authorize, see Article 141 of the Criminal 
Procedure Code) to the judge for rights and freedoms to apply some of the most important 
procedural institutions such as preventive measures, surveillance or precautionary 
measures. 

Because of the generality of this concept, the judge for rights and freedoms becomes 
the“moral author”of the interference of certain specialized bodies, in the right to privacy 
of the person whose communication is intercepted, especially in the privacy of others in 
contact with the intercepted who basically become “collateral damage” of the 
interference. 

Even if the E.C.H.R. jurisprudence tried to define the notion of reasonable suspicion in 
terms of the existence of data / information that would convince an objective and impartial 

observer that it is possible that a person has committed an offense, at the internal law level 
this notion still lacks clarity, precision and predictability. 

We believe that this phrase doesn’t allow subjects addressed by criminal rules, to 
understand a limit of reasonable suspicion. 

With regard to the second condition, the doctrine held that proportionality of the 
technical supervision measure with restraint to private life must be seen in relation to the 
particular case, the importance of information and evidence to be obtained or the gravity of 
the offense. In this regard Article 5 of Recommendation (2005) 10 of the Committee of 
Ministers of the European Council regarding“special investigation techniques” in 
connection with serious crimes, including acts of terrorism provides that, in order to 
guarantee the principle of proportionality when prescribing “special techniques” use, this 
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must be evaluated according to the seriousness of the offenses and given the intrusiveness 
of the techniques used3. 

In addition, considering that special surveillance or investigation methods listed 
exhaustively in Articles 138 of the Criminal Procedure Code present differentdegrees 
of intrusion in people’s private life, and also the offenses provided in article 139, 
paragraph 2, for which technical supervisioncan be disposed, present different degrees 

of danger and severity, the legislature should have individualized clearly which special 
surveillance or investigation methods can be set in consideration of each of the 
offenses listed. 

From the last condition we detach the exceptional nature of the use of special 
surveillance methods in relation to other evidence probative or procedures whose 
management does not involve interference so severe in privacy of individuals. At practice, 
the criminal tracking authority has the delicate task to motivate the application of technical 
surveillance mandate, besides the existence of reasonable suspicion and proportionality, 
subsidiary nature of the measure. 

 
 
3. Issues in the authorization procedure and technical supervisionconduct 
 
As a rule, the Criminal Procedure Code does not provide for a limitation regarding 

who can be subject to technical surveillance, interception of communications can be 
ordered regarding any person / phone number. 

However, there is an exception to this rule in order to guarantee the right to deffence. 
Thus, the ratio between the lawyer and the assisted/represented person cannot be subject of 
technical supervision. Interceptions of these relationships can not be played in a report to be 
used as evidence, and consequently, in the event of abusive interception, their immediate 
destruction will be established. 

As the legislature found this type of protection of the fundamental right to defense, we 
consider that such type is to be set also in consideration to the right to privacy.  

Countless times,personal,intimate conversations, unrelated to that case, are subject to 
tapping during practice, for which prosecution has been started. These data results that do 
not relate to the fact that is the object of research or that do not help identify or locate 
people will be archived at the prosecutor to ensure confidentiality. 

This creates real interference in the right to privacy of individuals without thembeing 
involvement in alleged criminal activities. Moreover, if after the technical 
supervisionmeasure ceases, the prosecuting authority is obliged to inform in writing no later 
than 10 days each subject of a warrant only, the remaining persons with whom the subject 
of the mandate communicated, will not even know that practically they were themselves 
intercepted. 

Ferenda law, we consider a solution would be imposed in the field of technical 
supervision in which only conversations between the person whose phone number was 
requested by the prosecutor for interception and everyone person in that case whose quality 
is well determined in the application moment (witness, injured party, defendants etc.)can be 
intercepted. 

                                                 
3 Mihail Udroiu, Sinteze si grile Procedură penală.Partea Generală, Editura C.H. Beck, Bucureşti 2014. 
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A situation that we can categorize as an exceptional one is governed by Article 141 of 
the Criminal Procedure Code (exception to the warrant issued by the rights and freedoms 

judge) concerning the possibility of the prosecutor's authorization for a period not 
exceeding 48 hours of the technical surveillance measures, citing (along with the conditions 
mentioned above) research urgency and jeopardizing the evidences given and the security 
of the person injured, the witnesses and their families. 

In this situation, we consider that the prosecutor may obtain such data / information 
necessary to substantiate any subsequent request, according to article 139 of the Criminal 
Procedure Code -rule in the field- to the judge for rights and freedoms, in order to authorize 
technical surveillance mandate, data without which this application would not have been 
sufficiently substantiated. 

Invoking this urgency, determined solely by the prosecutor, it becomes an arbitrary 
one that cannot be censored by the judge of rights and freedoms in the sense of finding the 
effective need to issue a surveillance permit and enables the district prosecutor to obtain 
directly data and information which later will be used in support of the authorization 
requestunder article 139. 

Even if the judge for rights and freedoms can invalidate under Article 141 paragraph 6, 
the measure taken by the prosecutor, the information is already obtained, and the alteration 
of people’sprivacy who were targeted by tapping is already produced. 

 
 
4. Consequences of the decision no 51 of 16 February 2016 CCR 
 
Often, under control tests, the Constitutional Court becomes effective when it alleges 

infringement of rights and fundamental freedoms, by rules developed in the wrong way by 
the legislature. Thus, any individual who feels their rights protected by the Constitution / 
Convention have been violated by a certain law, can call the exception of 
unconstitutionality, and consequently, may invest CCR to resolve the exception. 

The resolution of the objection of unconstitutionality of the provisions of article 142 
paragraph 1 of the Criminal Procedure Codewas pending before the CCR,with the 
following content: “The attorney enforces technical supervision or may order it to be 
carried out by the criminal investigation authority or by the specialized operators in the 
police or other specialized authoritiesof the state”. 

The Court held that the legislature option is justified that the technical surveillance 
mandate to be enforced by the prosecutor and criminal investigation authoritiesor 
specialized operatorsin the police, but do not justify the inclusion in the wording of Article 
142 paragraph 1 of the phrase “other specialized bodies of the state” not specified in the 
code of criminal procedure or in the content of other special laws. Thus, the Court admits 
the exception of unconstitutionality raised in file no 52586/3/2011* of the Bucharest 
Tribunal and notes, through the definitive and generally binding decision, that the phrase 
“other specialized bodies of the state” is unconstitutional. 

With this decision the Constitutional Court comes to sanction the lack of clarity, 
precision and predictability of the criminal provision, pointing out that specialized bodies of 
the state are not defined, neither expressly nor indirectly in the Code of Criminal Procedure, 
in conditions in which in Romania many such bodies are active in different fields. 

The Court also retains in the pt.42 of the Decision, that only a rule formulated with 
sufficient precision can be regarded as “law”, to enable the citizen to control his conduct. 
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He must be able to foresee, to a reasonable extent, regarding circumstances, the 
consequences which could result from a given action. 

Otherwise, it may result in abusive intrusions of the prosecution, in competition with 
“other specialized bodies” in intimate, family private people’s life. 

With this decision we trece a limit in the involvement of certain specialized state 
bodies, especially RIS, in the fulfillment of prosecuting acts to be carried out exclusively by 
the prosecution listed exhaustively in article 55, paragraph 1 (prosecutor, criminal police 
investigation judicial bodies and special criminal investigation bodies). 

Thus, given that the Romanian Intelligence Service, according to Law No14 / 1992 
and Law No51 / 1992 has exclusive powers in national security through its involvement in 
the criminal investigation activity, under a name lacking predictability, that of“other 
specialized bodies” it creates a real abuse of power, not allowing subjects to understand 
which are the bodies authorized to carry out technical surveillance measures. 

We also appreciate that the involvement of RIS and of other specialized bodies with 
militarized structure controlled by the parliament, in activities of prosecution is contrary to 
the principle of separation of powers, and the evidence obtained in this manner would not 
give the same guarantees as those obtained by criminal investigation authorities expressly 
defined by code.  

The controversies arising from these generally binding decisions are linked, of course, 
to the fate of the evidence arising from the minutes where interceptions were recorded. One 
must distinguish according to the phases in which the cause is as follows: 

Regarding the cases settled definitively, the only solution would be promoting 
extraordinary pathways to appeal the review, based on art. 453 paragraph 1 letter f.The Court 
sets in paragraph 52 of the Decision that the review is permissible only for those parties who 
based their extraordinary pathways to appeal on this exception of unconstitutionality. 

Regarding dossiers to be constituted after the intervention of the decision, the 
Romanian Government intervened promptly by O.U.G. 6/2016 in order to amend the Law 
no14 / 1992 on the organization and functioning of the Romanian Intelligence Service. In 
this sense, RIS bodies will legally be able to accomplish technical supervision atributions, 
as the above mentioned order grants them special criminal investigation body status. 

Of greatest interest is the situation in which the cause is in the pre-chamber phase 
(whose object is verifying the legality of evidence from the prosecution) where the 
Constitutional Court can have direct effect. 

Violation of the right to privacy as a result of interceptions can not be claimed in a 
previous proceeding, the pre-chamber phase being the only possibility provided by the 
legislature in the matter of contesting the legality of the evidence in the prosecution. 

As cases of absolute nullity are expressly and exhaustively set out by the Code, the 
only sanction that could interfere with the evidence obtained from technical surveillance 
carried out by “other specialized bodies” as relative nullity, and consequently, their 
exclusion from the evidence of the criminal trial. Injury condition requested in relative 
nullity occurrence is considered fulfilled by mere organ involvement specialized in criminal 
prosecution activity, just in terms of interference in private life of these bodies without such 
a direct attribution. 

The practice is still low in national courts solutions of admission in the requests to 
exclude evidence obtained through wiretaps carried out by specialized bodies. In this 
regard, we mention preliminary chamber conclusion of the HCCJ of 19 February 2016 by 
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which the judge upholds the requests and exceptions regarding telephone interception 
authorization, and therefore these samples removed from the case. 

In conclusion, we appreciate the decision of the Constitutional Court as essential, both 
in terms of respecting people's fundamental rights (right to privacy, the right to a fair trial), 
and in terms of a more effective implementation of the principle of separation of powers. 
Moreover, it comes to sanction a loophole in the rule of criminal procedure which resulted 
in manifest confusion in understanding the legal text. 
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ROMANIA AND THE RIGHT TO INDIVIDUAL LIBERTY  
IN THE RECENT CASE-LAW OF THE EUROPEAN COURT  

OF HUMAN RIGHTS 
 

Mihaela-Bogdana SIMION* 
 
 
Abstract. Without proposing an exhaustive analysis of the provisions of article 5 of the 

European Convention on Human Rights, this study presents a series of cases in which Romania was 

condemned by the Court in Strasbourg for violation of Article 5, which enshrines a fundamental 

human right, the right to liberty and security of person. The jurisprudence of the European Court, 

which is the subject of our study, reflects a number of abuses of the Romanian authorities especially 

regarding deprivation of liberty without due process provided for by national law, compulsory 

medical confinement or improper motivation of decisions on the taken, maintenance or extension of 

pre-trial detention. 

Keywords: individual liberty, detention, compulsory medical confinement 

 

 
General theoretical and jurisprudential issues on Article 5 of the European 

Convention on Human Rights 
 
Individual liberty is one of the oldest fundamental rights recognized to the human 

being, referring to the physical liberty of person, his right to be able to behave and move 
freely, right not to be arrested or detained except in the cases and after the forms, which are 
expressly provided by Constitution and internal laws. This right has a key role in any 
democratic society: nobody can be deprived of his liberty arbitrarily. 

Article 5 of the European Convention on Human Rights begins by affirming the right 
of all persons to liberty and security and establishes, at the same time, the situations and 
conditions under which it is permitted to derogate from this principle, particularly as to 
ensure public order. The exhaustive list of circumstances in which a person can be lawfully 
deprived of his liberty include: detention after conviction, arrest or detention resulting from 
a court order or a legal obligation, provisional detention, detention of a minor, detention of 
certain sick and disadvantaged persons, detention of foreigners. These circumstances 
should be given a narrow interpretation, a rigorous one, because they are exceptions 
regarding the fundamental human right to personal liberty. 

Moreover, the European Convention establishes a number of guarantees in favour of 
the person subject to detention: right to information about the reasons for his arrest or of 
any charges being brought, the right to be brought promptly before a judge, the right to 
bring an appeal before a court on the legality of the measure of deprivation of liberty, the 
right to compensation for unlawful detention. 

In the nearly twenty-two years as part of the European Convention, Romania has been 
the subject of numerous complaints of alleged violation of Article 5 of the Convention. 
Many of these complaints have come to be resolved by the European Court on the merits, 
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so as we can already speak of a “typology” of cases against Romania starting from the 
Court’s findings of fact and states1. 

A crucial moment in the case-law of the European Court of Human Rights, in the 
matter of respect of the right to personal liberty by the Romanian state, was represented by 
the case Pantea against Romania

2. The direct consequence of the judgment of C.E.D.O. 
pronounced in this case was the amendment of the Constitution and the criminal procedure, 
namely the judge received the exclusive competence to order detention. 

On that occasion, the Court held that the prosecutor who ordered the detention on 
remand of the applicant does not meet the requirements of independence and impartiality 
within the meaning of Article 5 § 3 of the European Convention. Thus, according to the 
European Court, the “officer” acting on the measure of deprivation of liberty must be 
independent from the executive and parties, or, the prosecutors acting as representatives of 
the Public Ministry, subordinated firstly to the Prosecutor-General and then to the Minister 
of Justice, do not satisfy the requirement of independence from the executive. 

In the same case, on the requirement of promptness required by Article 5§ 3 of the 
Convention, the Court stressed the need for immediate intervention of the judicial review 
on the legality of preventive arrest. In this matter, the principle of flexibility may be applied 
only in a very small extent. The Court could not therefore admit, in the instant case, that it 
was necessary to detain the applicant for more than four months before bringing him before 
a “judge”, in the sense of Article 5 § 3 of the Convention. 

Furthermore, not even the guarantee stipulated in Article 5 § 4 on the possibility of 
introducing an appeal by the arrested person in order to obtain, in the shortest time, a 
judgment that would rule on the legality of the preventive measure and which could 
possibly end the deprivation of liberty, it was not respected. The reasonable length of the 
procedure for examining the lawfulness of the arrest was far exceeded, given that it lasted 
three months and twenty-eight days, without being incident any circumstance of an 
exceptional nature that would justify in the case any derogation of the general principle. 

After a long series of judgments that fall on the same line as the one shown above3, 
successive amendments to the old Criminal Code and the emergence of the New Criminal 
Code managed to overthrow, largely, the possibility of similar abuses by the national 
authorities in the right to individual liberty. 

However, the typology of convictions of the Romanian state at the European Court in 
the last three years reveals the persistence of violations by the national authorities of 
guarantees provided by Article 5 of the Convention. These abuses mainly relate to 
deprivation of liberty outside a procedure under national law, compulsory medical 
confinement, absence of relevant and sufficient reasons in order to dispose the arrest 
measure, etc., issues which we will analyse below with reference to the recent case-law of 
European Court of Human Rights, in cases against Romania. 

                                                 
1 Cojan Mihaela, Ganfalean Ioan, Tudoraşcu Miruna, The protection of Human Rights in European Union, Zeszyty 

Luksemburskie, Lublin 2013, pp.35-42. 
2 Case of Pantea v. Romania, judgment delivered on 3 June 2003, (application no. 33343/96). 
3 In this respect, see case Toma v. Romania, judgment on 24 February 2009 (application no. 42716/02); case Burzo v. 

Romania, judgment on 30 June 2009 (application no. 12639/02); case Stoican v. Romania, judgment on 6 October 
2009 (application no. 3097/02); case Baloş v. Romania, judgment on 12 April 2010 (application no. 33078/03); case 
Al Agha v. Romania, judgment on 12 January 2010 (application no. 40933/02); case Creangă v. Romania, judgment 
on 15 June 2010 (application no. 29226/03). 
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1. Deprivation of liberty outside a procedure under national law 
 
To a better illustration of the new typology of infringements of the right to individual 

liberty, we will focus on two examples, which we consider relevant regarding abusive 
behaviour of the prosecuting authorities, particularly of the prosecutors. We shall analyse 
the cases Valerian Dragomir v. Romania (16 September 2014) and Gabriel Aurel 

Popoviciu v. Romania (1 March 2016), both covering compliance with the law – the rules 
of merits and those of procedure – in respect of deprivation of liberty. 

Dragomir Valerian, customs officer at the Moraviţa border check point, addressed to 
the European Court of Human Rights on 3 August 2011, alleging breach of Article 5 § 1 
and Article 3 of the European Convention on Human Rights (ECHR). The applicant was 
the subject of a criminal investigation initiated by the National Anti-corruption Prosecution 
Service (NAP) against ninety-four police officers and customs officers for corruption 
offences. In fact, on 7 February 2011 the prosecutor issued orders to appear on behalf of the 
applicant and the other ninety-three police officers and customs officers. The order 
included, in extenso, the description of the impugned facts and the nature of the alleged 
crimes, emphasizing that it was in the interests of the investigation to take all the suspects 
to the NAP headquarters simultaneously. 

During the criminal investigations, on 8 February 2011, officers of the NAP conducted 
a search at the applicant’s home, for about three hours, starting at 6 a.m., in the presence of 
the lawyer of his own choosing. Under the order to appear before the NAP, the applicant 
was taken by the same officers, at 9.15 a.m., to the headquarters of the Timiş County 
Inspectorate. Later, he was transported by bus, together with the other ninety-three police 
and customs officers, between 2 and 9:20 p.m. at the NAP headquarters in Bucharest. He 
claimed that during the journey he could not get off the bus and could not use his mobile 
phone or contact his lawyer. Also, at the NAP headquarters in Bucharest, he was kept in a 
room under constant guard, he was not allowed to go and buy food, nor received it, he was 
allowed to leave the room only to go to the toilet or to smoke a cigarette. 

Only on 9 February 2011, at 8.15 a.m., after about eleven hours, the applicant was 
informed of the charges against him, in the presence of his lawyer. He refused to give a 
statement, on the grounds that he was very tired after being deprived of sleep for more than 
thirty hours. 

At about 10.55, the same day, the applicant was informed that the prosecutor has 
decided to remand him in custody for twenty-four hours. Later he was brought before the 
Bucharest Court of Appeal to examine the prosecutor’s request on his pre-trial detention. 
The court granted the prosecutor’s request and ordered the pre-trial detention for twenty-
nine days from 9 February until 10 March 2011. Subsequently, the Bucharest Court of 
Appeal extended twice consecutively the applicant’s pre-trial detention. He was released on 
8 May 2011, after three months of detention. 

Regarding the violation of Article 5 § 1, the Court held, firstly, that the applicant was 
under the authorities’ control throughout the entire period between 8 February, 9:20 p.m. 
and 9 February 2011, 10.55 a.m., being thus deprived of his liberty. In order to decide so, 
the Court has referred to its constant case-law showing that coercion is a crucial element in 
its analysis as to establish whether or not a person has been deprived of liberty within the 
meaning of Article 5 § 1 (Case Foka v. Turkey on 24 June 2008). Or, the Court notes that 
the applicant in question did not go willingly at the NAP headquarters, he was guarded 
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throughout the entire period mentioned by police officers and at no time during the journey 
from his home to Bucharest or to the NAP headquarters in Bucharest, was he allowed 
leaving voluntarily. 

Secondly, the European Court analysed whether the applicant’s deprivation of liberty 
within the period between 8 February, 9.20 p.m. and 9 February 2011, 8.15 p.m., was 
compatible with Article 5 § 1, namely whether the deprivation of liberty took place in 
accordance with the “legal ways”, the substantive forms and procedural rules under national 
law. In this context, the Court stressed that it is particularly important that, in cases of 
deprivation of liberty, the national law clearly define the conditions for detention and that 
the law must be predictable with regard to its application4. 

The Court held that, under the domestic laws in force, the person brought under an 
order to appear must be heard immediately and remains at the judicial authorities’ disposal 
only the time required for questioning. Or, in this case, the applicant was questioned by the 
prosecutor only after about eleven hours since his arrival in the NAP headquarters, given 
the fact that none of the preventive measures stipulated by the Romanian law involving 
deprivation of liberty had been taken: police custody and pre-trial detention. Given these 
facts and law stipulations, the Court held that, since the applicant’s arrival at the NAP 
headquarters at 9.20 p.m., on 8 February 2011, the prosecutor had a suspicion sufficiently 
grounded to justify the deprivation of liberty of the applicant in order to continue 
proceedings, and the national law provided for measures in this regard, namely the police 
custody or pre-trial detention. Not even the fight against corruption, with regard to liberty, 
can justify recourse to arbitrary acts and the existence of areas of lawlessness where there is 
a deprivation of liberty5. 

Consequently, the European Court considered that the deprivation of liberty of the 
applicant between 9.20 p.m. on 8 February 2011 until 8.15 a.m. on 9 February 2011 had no 
basis in domestic law and that there has therefore been a violation of Article 5 § 1 of the 
Convention by the Romanian state, which was required to pay to the applicant 
compensation for non-pecuniary damage amounting to 5,000 euros. 

Case Gabriel Aurel Popoviciu v. Romania (1 March 2016) is very similar to the case 
of Valerian Dragomir v. Romania, which we broadly presented above. Moreover, the 
European Court makes frequent reference in motivating its judgment to case Popoviciu to 
the considerations in ruling on Valerian Dragomir v. Romania. Thus, similarly, the Court 
held that the applicant Popoviciu was deprived of liberty without any legal basis on 23 
March 2009, from 3 p.m., when he was brought at the NAP headquarters based on an order 
to appear before the investigators, and 11.30 p.m., when the NAP prosecutor ordered his 
remand in custody. The prosecutor’s decision of keeping the applicant available to the 
hearing for about eight hours, only on the basis of an order to appear without having 
previously been taken one of the two preventive measures under national law - namely 
police custody or pre-trial detention, represent an interference incompatible with the 
requirements of Article 5 § 1. 

However, there is a major difference between the two cases. If in the case Dragomir, 
the European Court held the legality of the order to appear issued by the prosecutor, given 
that it contained the reasons justifying the measure, in the case Popoviciu, the Strasbourg 

                                                 
4 Case Valerian Dragomir v. Romania, judgment on 16 September 2014, (application no. 51012/11), par. 72; case 

Creangă v. Romania, 2010, par. 101. 
5 Case Valerian Dragomir v. Romania, 2014, par. 80; case Creangă v. Romania, 2010, par. 108. 
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Court found that the order to appear of 23 March 2009 did not contain any of the grounds 
provided by law. 

According to the Romanian Code of Criminal Procedure in force at the time, an 
individual could be brought before the criminal investigation body or the court on the basis 
of an order to appear, if, previously cited, he did not show or even before he was cited, if it 
is found necessary in the interest of resolving the case. In the present case, the Court found 
that there was incident none of the two cases under Romanian criminal law: the first 
hypothesis was rejected in view of the fact, proven by the applicant and not contested by 
the Government, that the applicant has previously complied with every summons issued by 
the prosecution department, and the second hypothesis could not be accepted due to the 
failure to specify within the contents of order to appear the grounds on which it relied. 

Under these circumstances, the Court concluded that, by failing to state the reasons on 
which it relied, the prosecutor’s order failed to conform to the rules applicable to domestic 
criminal procedural6. Moreover, the Court has expressed doubt that the applicant’s 
deprivation of liberty and bringing him to the headquarters of the prosecutor’s office under 
police escort were needed to ensure making a statement, as the case was already pending 
for three years until then, and the applicant has complied each time with police summonses 
issued in his name in order to be heard7. 

 
 
2. Compulsory medical confinement 
 
European Convention on Human Rights provides in Article 5 § 1 (e) the possibility of 

deprivation of liberty of a person liable to transmit infectious diseases, of persons of 
unsound mind, alcoholics, drug addicts or vagrants. In this situation, we will analyse the 
detention on medical-social order of persons with troubles adjusting to life in society, 
persons who sometimes must be protected against their own dangerous acts8. 

In the European Court’s case-law in the cases against Romania, issues of compulsory 
medical confinement of people suffering or who is alleged to suffer from a mental disorder 
are particularly met. For this reason, we will focus more on the situation of people suffering 
from a mental disorder to the expense of other categories covered by the text of Article 5 § 
1 (e) of the Convention. 

First, we must mention that according to the practice of the European Court, the 
lawfulness of the detention of a person suffering from mental disorder depends on the 
cumulative fulfilment of three conditions: a. the person concerned must present a real 
mental disorder, demonstrated in front of the competent national authorities by objective 
medical expertise; b. the mental disorder must be of a kind or degree to justify and require 
confinement; c. the confinement’s prolongation cannot be valid without the persistence of 
such disorder9. In regard to the first condition, it is acceptable the obtaining of a specialist’s 
opinion immediately after arrest in urgent cases or when a person is arrested on the grounds 
of violent behaviour. Where there is no other option, for example due to the refusal of the 
person concerned to submit to an examination, at least an assessment from a medical 

                                                 
6 In this regard, also see case Ghiurău v. Romania, judgment on 20 November 2012, (application no. 55421/10); 
7 Case Gabriel Aurel Popoviciu v. Romania, judgment on 1 March 2016, (application no. 52942/09). 
8 Bîrsan Corneliu, Convenţia europeană a drepturilor omului. Comentariu pe articole, vol.I. Drepturi şi libertăţi, Editura 

C.H. Beck, Bucureşti, 2005, pp.323-324. 
9 See, case Winterwerp v. The Netherlands, 24 October 1979; case Johnson v. The United Kingdom, 24 October 1997.  
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specialist must be obtained based on the file. Otherwise, it cannot be claimed that it has 
been reliably proven that the person was mentally ill. 

In case Lazariu v. Romania (13 November 2014), the European Court found that the 
applicant’s deprivation of liberty was not “lawful detention of a mentally ill person” within 
the meaning of Article 5 § 1 (e) since the measure was imposed in the absence of a medical 
opinion. In this case, the opinion of a specialist, obtained previously the non-voluntary 
hospitalization, was essential, given the fact that the applicant had no psychiatric history10. 

As in the other situations of authorised deprivation of liberty provided for by Article 5 
of the Convention, the compulsory medical confinement, too, must have a legal basis in 
domestic law. So, in this matter, the Convention establishes the obligation to respect the 
substantive and procedural national rules, and also the conformity of deprivation of liberty 
with the purpose of Article 5 of the Convention: to guarantee the right of personal liberty. 

In case Atudorei v. Romania (16 September 2014), the European Court established that 
involuntary hospitalization of the applicant was done in violation of the procedure laid 
down by the national law, Law no. 487/2002, the law on mental health and protection of 
people with mental disorders. Thus, in this case, it was found that involuntary 
hospitalization occurred under a referral and diagnosis given by the applicant’s doctor, but 
without a description of the circumstances that led to the formulation of the application for 
involuntary admission or the reasons justifying it, as stipulated by law. In addition, Law no. 
487/2002 also provided that the admission’s decision had to be confirmed by a medical 
commission from which the doctor who took the decision of hospitalisation could not be a 
member. Subsequently, the decision had to be sent to prosecutor’s department, to the 
applicant or his/her representatives. In the present case it has not been any evidence that the 
legal procedures were actually followed. 

Given these issues, the Court considered that the authorities’ failure to respect the 
involuntary hospitalization proceedings in the applicant’s case underlines the uncertainty 
and ambiguity of applicant’s deprivation of liberty, situation that was exacerbated by the 
weaknesses of the legislation at the time. In those circumstances, the Court concluded that 
there was a violation of Article 5 § 1 of the Convention11. 

 
 
3. Decisions’ motivation on the taken, maintenance or extension of pre-trial detention 
 
One of the main requirements enshrined in the European Court’s case-law on the 

application of Article 5 § 3 of the Convention refers to the need of motivating with relevant 
and sufficient reasons in order to take, extend or maintain the pre-trial detention. These 
reasons are similar in all legislations and refer to the need to preserve evidence, prevent 
exert pressure on witnesses or victims, prevent possible collusion between suspects / 
defendants, protect public order in offences with strong echo among the community, 
prevent committing new crimes, prevent the danger of escape of the suspect / defendant. 

Starting with the case Calmanovici v. Romania (1 June 2008), the Romanian state has 
suffered a long series of convictions due to the lack of a satisfactory motivation of custodial 

                                                 
10 Case Lazariu v. Romania, judgment on 13 November 2014, (application no. 31973/03); case Filip v. Romania, 

judgment on 14 December 2006, (application no. 41124/02); case C.B. v. Romania, judgment on 20 April 2010, 
(application no. 21207/03). 

11 Case Atudorei v. Romania, judgment on 16 September 2014, (application no. 50131/08). 
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measure and overcoming of its reasonable time12. In all these cases, the European Court 
underlined: 

– the need to identify specific aspects of risk when releasing a person in pre-trial 
detention; 

– the examination of alternatives to deprivation of liberty; 
– the seriousness of the fact attributable to the person in detention should not be the 

sole criterion leading to extension / maintenance of pre-trial detention; 
– the need for individual examination of the situation of each suspect / defendant in the 

case; a global reasoning that disregard individual reasons of each party in the case is not 
allowed. 

In most cases of this kind, Romanian courts failed to justify with relevant and 
sufficient reasons the measure of deprivation of liberty. Thus, they were limited to reiterate 
the reasons that led to the initial taking of the measure, without mentioning the concrete 
aspects that have led to the belief that the applicants’ release would pose a public danger. 
Or, as time goes by, the reasons of deprivation of liberty must be stronger, a mere reference 
to the facts the negative impact on society is no longer sufficient. Also, the danger of 
influencing witnesses is not enough to justify keeping in pre-trial detention, given that the 
defendants have been heard by the court13. 

The brief reference to the alleged acts, in their manner of commission, the prospect of 
a major punishment, the amount of damages, the obstruction of the investigation and the 
negative impact produced on society by allowing the release of the person concerned is not 
sufficient and it cannot compensate the lack of adequate motivation for maintaining pre-
trial detention. Moreover, the European Court found that the courts have maintained 
custody by identical formulas, even stereotypical, repeating the same criteria over time, 
based on the same formula, which is incompatible with the requirements of Article 5 § 3 of 
the Convention14. 

Additionally, the courts did not indicate the reasons for which alternative measures to 
pre-trial detention, stipulated by the national law and expressly requested, could not ensure 
the delivery of the defendant in court15. 

Consequently, taking into account the statements of the European Court, we may 
conclude that the national courts must when maintaining or extending pre-trial 
detention: investigate the persistence of plausible reasons justifying pre-trial detention; 
reassess the initial reasons and verify their subsistence; consider that the risks and 
dangers originally envisaged decrease with the time spent in detention (public opinion 
reaction or disturbing the society may justify detention only for a limited period); 
consider the alternatives to pre-trial detention, including payment of a guarantee to 
ensure that person’s presence in court. 

                                                 
12 In this regard, see case Tărău v. Romania, judgment on 24 February 2009, (application no. 3584/02); case Jiga v. 

Romania, judgment on 24 February 2009, (application no. 14352/04); case Mihuţă v. Romania, judgment on 31 
March 2009, (application no. 13275/03); case Tiron v. Romania, judgment on 7 April 2009, (application no. 
17689/03); case Degeratu v. Romania, judgment on 6 July 2010, (application no. 3514/02); case Irinel Popa and 
others v. Romania, judgment on 1 December 2009, (application no. 6289/03, 6297/03, 9115/03); case Scundeanu v. 
Romania, judgment on 2 February 2010, (application no. 10193/02). 

13 Case Jiga v. Romania (16 March 2010). 
14 Case Mihuţă v. Romania (14 September 2009). 
15 Case Degeratu v. Romania (6 July 2010). 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

304

 

 
Conclusion 
 
The few cases presented by us in which the European Court ruled on compliance with 

Article 5 of the Convention by the Romanian authorities, certainly, do not cover all the 
issues related to the individual’s fundamental right to protection against arbitrariness of the 
State to his liberty. However, we may conclude that despite certain legislative measures that 
have definitely helped to overcome some abuses, there are still many steps to be taken to 
normalize the attitude of authorities with respect for the rights enshrined in Article 5 of the 
ECHR. Moreover, paraphrasing the Court in Strasbourg, we end our study here noting a 
particularly important fact that not even the fight against corruption can justify recourse to 
abuses and violations of law. 
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PENALTY CLAUSE. THEORETICAL  
AND PRACTICAL ASPECTS 
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Abstract. The Contracting Parties may determine in its contract or by a separate convention, 

subsequent to the contract, but prior to the injury, the amount of damages owed by the debtor for improper 

or late performance of the obligation, the damages aimed precisely coverage injury caused to the creditor. 

Penalty clause can be defined as ancillary agreement whereby the parties predetermines the equivalent loss 

suffered by the creditor as a result of non-performance, late or inadequate execution of the obligation by 

the debtor. The stipulation of a penalty clause presents a great utility practice, since the creditor is not 

required to prove the existence and extent of the damage, being enough that the creditor to prove non-

performance, improper or late performance of the obligation. Penalty clause becomes chargeable when are 

fulfilled the conditions contractual liability of the debtor. Nullity or extinguish of its main obligation will 

lead to the invalidity of the penalty clause or to the extinguish it. Given that the penalty clause is a 

convention, is necessary the consent of the parties to establish such a clause. Penalty clause, being a 

contract, is compulsory between the parties, as a result, in principle, the court has no right to increase or to 

reduce the amount.  By exception, the penalty clause may be modified by the court if the primary obligation 

was enforced in part and this execution took advantage of the creditor, and if the penalty is manifestly 

excessive compared to the damage that could be foreseen at the concluding of the contract. 

Keywords: Theoretical and practical aspects regarding penalty clause. 

 
 
Introduction 
 
Within the legal report of obligations, the creditor has the right to demand and obtain 

from the debtor fulfilling accurate and timely full benefit to which the debtor was required. 
In case of breach of the obligation assumed by the debtor voluntarily, the creditor may seek 
or go to enforcement of the obligation to obtain rescission or termination of contracts or a 
proportionate reduction in benefits correlative, if the obligation is contractual or use any 
means the realization of its rights. If an obligation is not likely to be enforced in nature, the 
creditor is entitled to damages for the damage caused by the debtor and that is a direct 
consequence of the failure and needed no justification or culpable liability. The interests for 
damage caused by the debtor may be established legally, judicially or by treaty.  

 
 
The content of the paper 
 
The Contracting Parties may determine in its contract or by a convention separate 

subsequent contract, but before they have injury, the amount of damages owed by the 
debtor to inadequate performance or late performance of the obligation, the damages aimed 
precisely coverage damage caused to the creditor. 
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Currently, the penalty clause is governed by the provisions of art. 1538-1543 Civil Code. 
According to art. 1538 Civil Code, penalty clause is that whereby the parties stipulate 

that the debtor commits to a certain benefit for non-fulfilment of the principal obligation. 
Traditionally, the penalty clause is a contractual stipulation through the parties assess 

anticipated the damages as contract.1 
The penalty clause can be defined as accessory agreement whereby the parties that 

determines the equivalent damage suffered by the creditor as a result of non-fulfilment, late 
or inadequate execution of the obligation by the debtor.2 

Although art. 1538 Civil Code refers only to non-execution of the principal obligation, 
from the systematic interpretation of this text in correlation with article 1539 of the Civil 
Code, it follows that a penalty clause may be provide also for if the obligation was not 
executed on time or at the place established. 

Also, para. (5) of this legal text assimilates Convention of penalty clause that whereby the 
creditor is entitled, in case of termination or cancellation of the contract of the debtor's fault to 
retain the partial payment made by the latter. Are exempted the provisions on the earnest.3 

Anticipated assessment shall not relate strictly to the payment of a sum of money but 
this may be other performance patrimonial or to give another good certain than due or a 
certain quantity of goods of gender or to do something. 

Stipulating a penalty clauses presents a great practical use, whereas the creditor is not 
obliged to prove the existence and extent of the damage, being sufficient that the creditor to 
prove non-performance, improper or late performance of the obligation. 

In this sense, in the judicial practice it was retained that having a conventional nature, 
penalty clause is intended to determine in advance the amount of the damage it will suffer 
the creditor, so the court is not called upon to determine it by own assessment, but is only to 
ascertain whether the execution was done or not as stipulated by the contract. In such a 
situation, the court cannot claim to the creditor of the obligation, who invokes the clause 
penalty, to prove the damage suffered.4 

The penalty clause has a strong purpose of constraining as a means of pressure on the 
debtor, knowing that it is threatened with a lump sum payment raised, will do everything 
possible to execute exactly the benefits due.5 

The penalty clause becomes chargeable when the conditions of contractual liability of 
the debtor are fulfilled. 

It is necessary for non-performance, improper or late performance of obligation to 
come from the fault of debtor, to be imputable him. Also debtor must be formal notice, 
except for cases where the de jure is delayed. 

The penalty clause is an accessory convention concerning contractual liability, which 
arises by agreement, so that penalties can be requested only if the parties have expressly 
provided in the contract such a clause.6 

                                                 
1 Liviu Pop, Ionuţ Florin Popa, Stelian Ioan Vidu, Tratat elementar de drept civil. Obligaţiile conform noului Cod Civil, 

Universul Juridic Publishing House, Bucharest, 2012, p.316. 
2 C. Stătescu, C. Bîrsan, Drept civil. Teoria generală a obligaţiilor, Ed. IX, revised and added, Hamangiu Publishing 

House, 2008, p. 344. 
3 Fl.A. Baias, E. Chelaru, R. Constantinovici, I. Macovei şi colectivul, Noul Cod civil, Comentariu pe articole, C.H. Beck 

Publishing House, Bucharest, 2012, p. 1635. 
4 TS, s. civ., dec. No. 625/1984, in I. Mihuţă, Repertoriu IV, nr. 80, pp. 81-82 in V. Terzea, Noul Cod civil, 2 Ed., vol. II, 

Universul Juridic Publishing House, Bucharest, 2014, p. 538. 
5 L.Pop, Ionuţ Florin Popa, Stelian Ioan Vidu, op. cit., p. 317. 
6 Fl.A. Baias, E. Chelaru, R. Constantinovici, I. Macovei et al., op.cit., p. 136. 
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Having an accessory character, the penalty clause shall take effect only to the extent 
that the main obligation unenforced, improperly or late executed is a valid obligation. 
Nullity of principal debt or termination of its will lead to the invalidity of the penalty clause 
or to the extinguish it. But the invalidity of the penalty clause will not affect the principal 
obligation. 

All reasons for the extinction of the principal obligation (payment, compensation, 
confusion, and improperly execution fortuitous) will lead to the extinction of the penalty 
clause. Exceptionally, the extinction obligations through termination or rescission, will not 
lead to extinction of the effects of the penalty clause provided for non-performance. The 
rule is a counterpart of the general possibility of accrual damages to all other remedies.7 

Having regard that the penalty clause is a convention is necessary the consent of the 
parties to establish a penalty clause. 

In judicial practice: the establishment of the appeal court that the penalties are due 
under the law, even if not provided for a penalty clause is unacceptable. The penalty clause 
is applicable only if it was provided in the agreement between the parties, without which 
the damages resulting from delayed execution of the principal obligation may not be 
granted, with no conventional support needed.8 

In the same sense, it was retained in the judicial practice it cannot be regarded as being 
the penalty clause included in the contract which was not accepted by the buyer or tacitly or 
expressly. Consequently, it cannot substantiate such a clause on the action for order the 
payment of delay penalties.9 

The mere mention of the invoice regarding the payment of penalties cannot be 
assimilated to a penalty clauses from the perspective of the principle of binding force of 
contact, whereas it is a unilateral act of will of the applicant, not assumed by the defendant. 
Payments through these invoices do not equate with agreement of the other parties 
concerning the alleged delay penalties.10 

In doctrine, the penalty clause is assigned a legal nature mixed: reparatory and 
sanctioning. The penalty clause has redress character, whereas is a compensation of the 
damage suffered by the creditor through non-fulfilment obligation, an anticipated 
conventional assessment of damages owed by the debtor, meant to cover the damage 
suffered by the creditor. Regarding the nature of sanctioning clause, it was considered a 
private penalty previously agreed by the parties for non-fulfilment the contract.11 

From interpretation of the provisions of art. 1538-1539 Civil Code emerges that in 
case non fulfillment of obligations, the creditor may request either enforcement of the 
principal obligation in nature or may request the penalty clause. 

In judicial practice was retained: The stipulation of a penalty clause for a certain 
abnormality from the contractual provisions have the effect to establish definitively 
responsibility for that infringement because through the penalty clause is determined in 
advance precisely compensation which the debtor will pay for that infringement. 
Accordingly, the creditor is entitled to claim also damages even if the injury would be 
higher than the amount subject of the penalty clause.12  

                                                 
7 L.Pop, Ionuţ Florin Popa, Stelian Ioan Vidu, op. cit., p. 317. 
8 C.A. Braşov, s. civ., dec. No. 796/1997 in V. Terzea, op.cit., p. 541. 
9 C.A. Cluj, s. com., dec. No. 353/1999, in V. Terzea, op. cit., p. 541. 
10 CAS, s.com., dec. no. 778/2011, www.scj.ro, in V. Terzea, op. cit., p. 542. 
11 Fl. A. Baias, E. Chelaru, R. Constantinovici, I. Macovei et al., op.cit., p. 136. 
12 C.A. Braşov, s. Com., dec. no. 168/2001; in the same sense T.Bucharest, s. IV com., dec. no. 273/2004, in V. 

Terzea, op. cit., p. 546. 
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The right of option between enforcement in kind and penalty clause belongs 
exclusively to the creditor, not the debtor, who cannot clear off by the execution of the 
contract featuring the penalty clause. 

If the penalty clause was set for non-fulfilment in time or at the place established, the 
creditor may request both execution in kind and compensation assessed by conventional 
penalty clause. 

The right of option does not exist unless the non-fulfillment is culpable on behalf of 
the debtor. The condition emerge from art. 1540 par. (2) Civil Code, which provides that 
the penalty may not be required when executing the obligation became impossible from 
causes not attributable to the debtor.13 In this situation, to the extent that the debtor 
endeavor to reduce injury or resolving the situation created by full coverage of the damage, 
the creditor must accept the choices offered to cover the damage, otherwise penalty clause 
no longer being applied. 

The penalty clause being a contract, it is binding between the parties as a result, in 
principle, the court is not allowed to increase or to reduce the amount. Through the provisions 
of art. 1541 par. (1) Civil Code, the legislature has established that, exceptionally, penalty 
clause may be modified by the court in case the primary obligation was executed in part and 
the execution benefited to the creditor, and also in case the penalty is manifestly excessive 
compared to damage that could be foreseen at the conclusion of the contract. 

If the principal obligation was executed in part, the execution by taking advantage to 
the creditor, also the damage is certain that incurred by the creditor is lower and therefore it 
is natural that the debtor's liability to be reduced in proportion seriousness of non-
fulfillment. 

It is possible that penalty clause itself to provide its decrease for partial non-
fulfillment, in which case the judge will diminish the penalty clause, according to the 
parties' volition. Even the parties have not provided such a reduction of the penalty clause 
for non-performance, only partial, it is natural to be allowed the judge to reduce the debtor's 
liability in proportion to the seriousness of non-performance. The text is of public order, so 
that the parties could provide in terms of penalty clause that it is applicable even in case of 
partial non-fulfillment. According to para. (3) of the same text, such a stipulation would be 
deemed unwritten. However, if, according to its nature, the obligation is indivisible, it is 
possible that its execution in part to attract the liability under penalty clause as a whole, 
because in this case the partial execution has not taken advantage of the creditor. We 
consider that the judge has a discretion limited, the reduction of the penalty clause being 
able to operate only proportionate to the benefit that it has acquired the partial execution to 
creditor.14 

In the same respect is the legal practice: the reduction of penalties can be done only if 
the creditor receives voluntarily part of the debt renouncing to the execution entirely, can 
achieve a reduction of the penalty.15 

In judicial practice was retained: the request further damages in the form of lease 
installments future is excessive in relation to the damage that could be provided by the 
parties to the conclusion of the contract, taking into account that the penalty clause is no 
more than an accessory convention through parties predetermines the equivalent of injury 

                                                 
13 L.Pop, Ionuţ Florin Popa, Stelian Ioan Vidu, op. cit., p. 317. 
14 Fl.A. Baias, E. Chelaru, R. Constantinovici, I. Macovei et al., op.cit., p. 1640. 
15 C.A. Constanţa, dec. civ. No. 210/1924, in C. Hamangiu, N. Georgean, Codul civil adnotat, vol. II, no. 2, p. 636 in V. 

Terzea, op.cit., p. 554. 
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suffered by the creditor as a result of the non-fulfillment, delay or improper execution of 
the obligation by the debtor. Penalty clause is therefore a compensation of damages what 
the creditor suffer from non-performance of main obligation, and the creditor cannot 
demand penalty suddenly, and subject to the principal obligation. In the present case, the 
appellant creditor demanded damages threefold under a penalty clauses representing the 
principal obligation, future leasing rates calculated until the end of the contract, and through 
the sales of the goods, this clause was partially covered, being partial executed, so that on 
sound lines has been made in reducing the amount of damages to its value. By deducting 
the value of the property, damages retains an amount above the principal obligation 
represented by the value of future lease rates. Like any mutually binding contract, also the 
lease contract is governed by the principle of balance of mutual benefits, the purpose of 
existence a reasonable relationship between the rights and obligations of the parties. By 
termination of the lease contract the fault of the debtor user, it remains with the benefit use 
of the property only until delivery of the asset, while creditor financing benefits both the 
full payment of the lease installments due after termination contract and the residual value, 
and the right ownership of the asset financed. In the case of totally execution of the 
contract, the creditor funding would only receive payment of the lease, without ownership 
of the property. Enforcement of the penalty clause would have the effect of breaking 
equilibrium of performances, in violation of the principle of full compensation for the 
damage suffered by the creditor financing, damage that would exceed the damages paid by 
the debtor user.16 

Regarding the second case the judge may modify the amount of the penalty clause, it 
finds application in situations of inequality between the contracting parties, namely 
between their performances. The legislature shall be reported in the character assessment of 
manifestly excessive to the damage which may be provided by the parties to conclusion of 
the contract and not the actual damage suffered, since the role of the penalty clause is 
precisely to exonerate the creditor to prove the damage and its amount. 

In a decision of case was retained: should not be excluded de plano possibility from 
court to reduce or increase the amount of damages determined where between the harm 
suffered by the creditor and the amount stipulated there is a disproportion. Such an 
intervention is not likely to infringe the principle of binding force of contracts established by 
art. 969 old Civil Code, since contractual freedom is not an absolute or discretionary identical 
to contract. A contract has the force of law between the parties as it is deemed to be 
dominated by good faith and utility contracting parties. Full legal force is recognized only 
those conventions that do not conflict with the constitutional principle of good faith and 
morals. Otherwise it cannot be opposed parties, third parties or the court. That being so, the 
bankruptcy judge held that the debtor was acquitted of a part of the flow, the amount of 
penalties incurred by the lender currently exceeding ten times its value. Ordered to pay the 
entire amount represents a tenfold compensation for the same damage sprang from defaults. 
Or, as stated previously, any damage interest must be direct consequence of a default by the 
borrower. Even if it cannot be annihilated component sanctioning, repressive implied de lege 

lata any penalty clause, it must not lead to the creation of an imbalance between the two sides, 
since it would contravene the execution in good faith obligations. In the absence of actual 
injury, retaining exclusive nature of punitive penal clause would result in denial of its mixed 

                                                 
16 C.A. Braşov, section II civ., dec. no. 814/2013, in Curtea de Apel Braşov- Buletinul Jurisprudenţei, 2013, I, p. 123, in 

V. Terzea, op. cit., p. 556. 
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nature established by the legislature. From this perspective, it is considered that the execution 
of the full penalty clause as established by the parties it contravenes art. 970 of the old Civil 
Code and solidarity that must accompany contractual parties during the course of juridical 
relations arising from the contract. Admission contrary solution would lead to an absurd 
solution as a creditor to be more advantageous than non-execution of the contract's execution. 
The principle of binding force of the contract must be examined and interpreted in close 
connection with contractual solidarism, since the essence of the contract is made up not only 
of the Contracting Parties volition, but the contractual interest of each of them.17  

According to the provisions of paragraph. (2) of the same legal text, reducing the 
penalty clause should be such that the main obligation to remain higher. 

In doctrine has been analyzed also the question whether the partial non-performance if 
the judge has the opportunity to appreciate the nature manifestly excessive of the penalty 
clause. It opined in the sense that also in case of non-fulfillment partially the main 
obligation, in the situation it considers that the penalty is manifestly excessive, the judge 
will not be held to reduce only in proportion to the unexecuted part of the obligation, but 
will appreciate on criteria of fairness.18  

As a novelty legislature brings into question two cases of special functioning of the 
penalty clause: if the principal obligation is indivisible and if the principal obligation is 
divisible.19 

According to the provisions of art. 1542 Civil Code, if the principal obligation is 
indivisible without being solidary and its non-performance results from the deed of one of 
the co-debtors, the penalty may be claimed entirely one who never executed. The creditor 
may require the penalty also of the others co-debtors, but only fractionally, each for its part, 
co-debtors payers retains the right of regress against the person who caused the non-
execution. 

The divisibility of the main obligation attract also divisibility of penalty, which is 
supported only by co-debtor which is culpable of non-fulfillment also only for its 
proportionate share of non-performance. 

Nevertheless, if the penalty clause was stipulated precisely to prevent a partial 
payment, co-debtor which is culpable of non-fulfillment of the obligation entirely it may be 
required to pay the full penalty; the other co-debtors who have not prevented the execution 
of fully obligation can be held to pay of the penalty clause only in proportion to each debt 
and has a recourse action against the person who fails to perform the obligation. 

 
 
Conclusion(s) 
 
Summarizing, penalty clause is accessory to that convention whereby the parties 

predetermines equivalent of injury suffered by the creditor as a result of non-performance, 
late or inadequate execution of the obligation by the debtor. 

The penalty clause has a great practical use, since the creditor is not required to prove 
the existence and the extent of the damage being sufficient that the creditor to prove non-
performance, improper or late performance of obligation. 

                                                 
17 T. Bihor, sec. II, dec. No. 1473/2012, irrevocable through Civ.Dec. no. 114/2013 of C.A. Oradea, www.portal.just.ro, 

in V. Terzea, op.cit., p. 556. 
18 Fl.A. Baias, E. Chelaru, R. Constantinovici, I. Macovei et al., op.cit., p. 1641. 
19 L.Pop, Ionuţ Florin Popa, Stelian Ioan Vidu, op. cit., p. 319. 
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The penalty clause has repairing character, whereas represent a compensation for the 
injury suffered by the creditor through non-fulfillment obligation, anticipated a 
conventional assessment of damages owed by the debtor, meant to cover damage suffered 
by the creditor. Regarding the nature of sanctioning penalty clause was considered a private 
sanction previously agreed by the parties for non-performance of the contract. 

The penalty clause being an agreement, in principle, the court is not allowed to 
increase or to reduce the amount. Nevertheless, exceptionally, penalty clause may be 
modified by the court in case the main obligation was executed in part and that execution 
took advantage of the creditor, as well if the penalty is manifestly excessive compared to 
the damage that could be provided for in the conclusion of the contract, and the debtor 
performed all diligence to cover the damage. 
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JURISPRUDENTIAL LANDMARKS ON THE EXERCISE  
OF THE ADMINISTRATIVE TUTELAGE  
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Abstract. Local autonomy cannot be conceived as an absolute freedom of the authorities through 

which it is exercised. It has certain limitations established by law, as it can be achieved only within the 

principles governed by the rule of law, and the principle of local autonomy is one of them. In this 

context, the reason for the institution of the prefect must be sought out in the need to balance the size of 

the local autonomy as recognized for local collectivities and the requirements of the principle of legality. 

The prefect helps correlate local interests with the ones of the central level, by being the representative 

of the Government in the territory, the head of the decentralized public services of ministries and other 

central bodies of the administrative-territorial units, the body of administrative tutelage and the 

guarantor of compliance with the law and the public order on local level. 

Keywords: administrative contentious, prefect, administrative tutelage 

 
 
The legality control exercised by the prefect or the administrative tutelage control is 

one of his most important tasks. The institution of the administrative tutelage is established, 
primarily, through art. 123 par. (5) of the Romanian Constitution, which reiterates the 
provisions of art. 122 par. (4) of the 1991 Constitution1. From an infraconstitutional point 
of view, it is currently regulated by art. 115 par. (7)2 of the Law on local public 
administration no. 215/2001, republished3, as amended and supplemented, as well as in art. 
19 par. (1) letter e)4 of Law no. 340/2004 regarding the prefect and the institution of the 
prefect, republished5, as amended and supplemented.  

The doctrine held that, from an etymological point of view, public law borrowed the 
term „tutelage control” from civil law, giving it a different content. Thus, in common law, 
the legal institution of the tutelage expresses the protection and the safeguard of the 
interests of a person without discretion, whereas in administrative law the notion is 
intended to protect the general interest, which, sometimes, can be harmed within the 
administrative decentralization6. The French doctrine held that the tutelage is „the ensemble 
of the limited powers granted by law to an administrative authority over the agents of the 
public decentralized services and over their acts, in order to ensure the legality of their 
work and the protection of the general interest. In other words, the administrative tutelage is 
                                                 
* PhD in Law, parliamentary advisor at the Legislative Department of the Chamber of Deputies, member of SRDE. 
1 „The Prefect may challenge, in the administrative court, an act of the County Council, of the Local Council or of the 

Mayor, if he deems it unlawful. The challenged act is suspended by law”. 
2 Art. 115 par. (7): „The dispositions of the Mayor, the decisions of the Local Council and the decisions of the County 

Council are subject to review by the prefect under the law which governs his activity”. 
3 Official Gazette of Romania, Part I, no. 123 of February 20th, 2007. 
4 Art. 19 par. (1) letter e): „As a Government representative, the prefect fulfills the following main tasks: (…) e) verifies 

the legality of the administrative acts of the county council, of the local council or of the mayor;”. 
5 Official Gazette of Romania, Part I, no. 225 of March 24th, 2008. 
6 E. Bălan, Instituţii administrative, C.H. Beck Publishing House, Bucharest, 2008, p. 183, apud G. Bogasiu, Legea 

contenciosului administrativ comentată şi adnotată, 3rd edition, Universul Juridic Publishing House, Bucharest, 2015, 
p. 136. 
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a confinement set to local administrative authorities, in order to safeguard the legality and 
the defense of the public interest” 7. 

By exercising the administrative tutelage control, the prefect acts as guarantor of the 
observance of law and public order and as representative of the Government at the county 
level. In this regard, the Constitutional Court held that the administrative tutelage presumes 
the right to control of the Government or of another authority of the state administration over 
the acts of the elected local authorities, operating in virtue of the local autonomy principle; in 
a state governed by the rule of law it is inconceivable that an unlawful act of a local authority 
cannot be challenged before a court by the prefect, as a representative of the Government, 
given the fundamental mission of the Government to enforce laws8. Also, it is worth 
mentioning that the legal possibility granted to the prefect to notify the courts to settle the 
action in administrative contentious is not aimed at asserting his own right or interest, but it 
seeks to abolish the unlawful administrative provisions, issued or adopted by public 
administration authorities constituted at county level9; the prefect does not have the right to 
cancel the unlawful administrative acts, since that power is given to the exclusive jurisdiction 
of the courts, while the prefect only has a right to appeal to the administrative court.  

With regard to legal acts which are subject of the legality control exercised by the 
prefect, in the sense that they relate only to the administrative acts within the meaning 
given by art. 2 par. (1) letter c) of the Law no. 554/2004 on the administrative contentious, 
as amended and supplemented, recently, the High Court of Cassation and Justice – Panel 
competent to resolve law issues10 ruled in the sense that, just as stated by the Constitutional 
Court, art. 123 par. (5) of the Basic Law does not impose any limits or conditions, where it 
can be deduced that, whatever field the administrative acts are issued or adopted by local 
authorities, they are subject to the legality control of the prefect and, consequently, to 
administrative review of the courts. The right of administrative tutelage of the prefect 
refers, however, to the control of the administrative acts of the local public authorities, as 
they are issued under a public prerogative, and the prefect, as required by art. 1 par. (3) of 
Law no. 340/2004, is the „guarantor of observance of the law and of the public order at the 
local level”. The recognition of the possibility of the prefect to review in court other acts 
than administrative measures would lead to his violation of the constitutional principle of 
local autonomy11. However, where an act of the public authority is an administrative act - 
as it is defined in art. 2 par. (1) letter c) of Law no. 554/2004, as further amended and 
supplemented - it can be challenged before the administrative court by the prefect, where he 
deems it unlawful; otherwise, if the act concerns civil law, commercial law or labor law, it 
will not be censored by the administrative courts, but by the courts with competence in 
those matters. 

The Constitutional Court has also held that it belongs to the jurisdiction of the courts 
to consider whether the scope of the administrative tutelage control also includes other acts 
than the administrative acts issued by local government authorities, such as, for example, 

                                                 
7 D. Miron, „Consideraţii privitoare la raportul de tutelă administrativă”, in Revista de Drept Public no. 3/2005, pp. 126-

128, apud G. Bogasiu, op. cit., 2015, p. 136. 
8 Constitutional Court Decision no. 137/1994, published in the Official Gazette of Romania, Part I, no. 23 of February 

2nd, 1995. 
9 L. Giurgiu, „Evoluţii recente în progresul legislativ de modernizare a administraţiei publice româneşti, cu privire la 

controlul de tutelă administrativă exercitat de prefect”, in Curierul Judiciar no. 7-8/2006, pp. 74-79, apud G. Bogasiu, 
op. cit., 2015, p. 136. 

10 I.C.C.J., Decision nr. 11/2015, published in the Official Gazette of Romania, Part I, no. 501 of July 8th, 2015. 
11 Constitutional Court Decision no. 1353/2008, published in the Official Gazette of Romania, Part I, no. 884 of 

December 8th, 2008. 
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the documents issued within the framework of civil legal relations, contractual or work 
related ones, such an analysis representing a „matter of interpretation of the law and of the 
law enforcement”12. 

By Decision no. 11/2015, the High Court observed that, with regard to the 
constitutional provisions, the right of administrative tutelage belonging to the prefect is by 
default circumscribed to the administrative contentious, which is governed by Law no. 
554/2004, as amended and supplemented. The provisions of this normative act limit the 
control exercised by the administrative courts to the administrative act, as defined by art. 2 
par. (1) letter c) of this law, namely „the unilateral individual or normative act issued by a 
public authority, in a public prerogative, to organize the enforcement of the law or the 
concrete enforcement of the law, which creates, modifies or extinguishes legal relations; 
there are also treated as administrative acts (...) the contracts signed by public authorities 
which concern the enhancement of public property, the execution of works of public 
interest, the provision of public services, the public procurement; it may also be provided 
by special laws that other administrative contracts are subject to the administrative 
jurisdiction of the administrative courts”. 

By corroborating the provisions of the Constitution with the ones of the Law no. 
554/2004, as amended and supplemented, it results that the prefect exercises that right to 
administrative tutelage only in respect of the administrative acts issued by local government 
authorities, as only these acts are issued „in a public prerogative, in order to fulfill a 
legitimate public interest”, in the sense of art. 2 par. (1) letter b) of Law no. 554/2004, as 
amended and supplemented. 

With the exception of the administrative acts in the sense described above, all other acts 
of local government authorities (such as, for example, those relating to civil legal relations or 
employment) concluded within the framework of legal relations belonging to other branches 
of law exceed the law and the administrative litigation. With respect to these documents 
concluded or issued by local government authorities, are applicable specific substantive and 
procedural regulations, and not the ones of the common law on administrative litigation 
matter, which fall within the legal institution of the administrative tutelage. 

If the right of administrative tutelage exercised by the prefect should be interpreted as 
meaning that, in its exercise, the prefect has the opportunity to challenge before the 
administrative court all documents of the local public authorities, whatever the legal nature 
thereof, it would be a removal „from the rules and general principles governing, on the one 
hand, the institution of administrative contentious and, on the other hand, the institution of 
the administrative tutelage”13. As stated by the High Court of Cassation and Justice, such an 
interpretation would lead to an assumption contrary to public policy provisions concerning 
the jurisdiction of the courts, in which case the administrative court would rule on certain 
legal relations for which the jurisdiction lies with the jurisdiction of the common law or 
with the labor jurisdiction14. 

In the same sense ruled the Bucharest Court of Appeal15, which showed that, although 
the provisions of art. 3 par. (1) of Law no. 554/2004, as amended and supplemented, do not 
explicitly specify the nature of the documents which may be subject of an action for 

                                                 
12 Constitutional Court Decision no. 482/2011, published in the Official Gazette of Romania, Part I, no. 473 of July 6th, 2011. 
13 Constitutional Court Decision no. 1353/2008, published in the Official Gazette of Romania, Part I, no. 884 of 

December 8th, 2008. 
14 I.C.C.J., Decision no. 11/2015, published in the Official Gazette of Romania, Part I, no. 501 of July 8th, 2015. 
15 Bucharest Court of Appeal - VIIIth Section on Administrative and fiscal contentious, Civil Decision no. 344/2013. 
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annulment brought by the prefect, it is obvious that only the administrative acts are likely to 
be subject of the control exercised in these circumstances, since the legislator makes 
reference to the acts of the local public administration, regarded as administrative 
authorities. It is also unquestionable that, in their work, local government authorities issue 
not only acts belonging to the administrative law, but also acts belonging to the civil law, 
labor law etc., depending on the quality in which these authorities may act upon and on the 
nature of the legal relations governed by these measures. Consequently, the contested 
provision in a case relating to the employment of a person is not issued by the mayor of 
the village in the exercise of a public prerogative, but for the employment of a person by 
means of an individual labor contract (as employer), which creates a legal relationship 
governed by private law (labor law), and it is obvious that this act is exempt from judicial 
contentious review. 

Also, no provision of wage setting can be the object of the administrative tutelage 
exercised by the prefect, as it represents an act derived of contractual relations relating to 
labor law, not circumscribed to the sphere of the administrative acts of public law, as 
defined by the legislator according to art. 2 par. (1) letter c) of the Law no. 554/2004, as 
amended and supplemented16. 

By means of judicial precedent it established that the exercise by the prefect of the 
constitutional right of recourse before the competent administrative court, in order to verify 
the legality of the administrative acts issued by local government authorities, is not limited 
by any default conditionality, the only stipulation imposed by the legislator being that the 
owner of the right to seizin may „consider” the contested act as illegal. The legal 
relationship that arises from the fact of the exercise of the prefect of his right to 
administrative tutelage concerns only the issuing authority of the act deemed as unlawful 
and the prefect. Third parties that consider themselves wronged in terms of their rights or of 
their legally recognized interests, must be guaranteed the right to intervene in disputes 
arising from the exercise of the right to administrative tutelage, without this leading to 
changes in the nature of the main proceedings, the sphere of participants to the legal 
relationship before the Court or the recognition of a direct relationship between the 
authority which exercises the right to administrative tutelage and any other persons, outside 
the authority which issued the administrative act considered unlawful, whose annulment is 
sought out by the action, as provided by art. 3 of Law no. 554/2004, as amended and 
supplemented17. 

The judicial practice found that the administrative tutelage exercised by the prefect 
falls outside the exclusive grounds of illegality of the administrative acts issued by local 
public authorities, since the opportunity to issue such acts may be censored. Thus, in a case 
where the prefect has challenged the measure taken by the local council to pass an 
immovable property from the public domain to the private domain of the administrative-
territorial unit, given that in its private domain there were such immovable properties that 
the local council could have assigned in this respect, without the need to diminish the 
public domain, the court held that, although the local council had the legal competence to 
take such a measure, such an action should have been justified and, under no circumstances, 
can it be abusive. It was established that the legal provisions applicable in this case, 

                                                 
16 Craiova Court of Appeal - Section on Administrative and fiscal contentious, Decision no. 541/2014, in portal.just.ro. 
17 Iaşi Court of Appeal, Decision no. 1311/C.A./2011, in portal.just.ro. 
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respectively art. 10 par. (2)18 of Law no. 213/1998 on public property and its legal status19, 
as amended and supplemented, do not confer an absolute discretionary prerogative to the 
local council to assess the need of passing an immovable property from the public domain 
to the private domain of the administrative-territorial unit; the local council had to justify 
that the taken measure corresponds to the purpose for which the legislator has conferred 
this competency, namely the achievement of the local public interest, so the local council 
had to justify the local public interest which required the passing of the respective 
immovable property from public domain to private domain. Given that the measure ordered 
by the contested decision was not justified by a local public interest and, as such, it 
appeared not only as discriminatory but as to have been taken mainly in order to satisfy a 
private interest, it was noted that the measure was abusive, a fact that is part of the concept 
of legality of the administrative act and that it may be subject to the censorship of the 
administrative court, including of the prefect, under the administrative tutelage governed by 
art. 3 par. (1) of Law no. 554/2004, as amended and supplemented20. 

An interesting fact held by the judge called upon to apply the law to specific cases is 
the one that, although the legislation applicable to the matter of the administrative tutelage 
exercised by the prefect only refers to acts of the „county council, of a local council or of 
the mayor”, which was also underlined by the doctrine21, it was established that the prefect 
may lodge an action before the administrative court (the right to bring an action), to the 
extent the prefect deems them as illegal, all acts issued by authorities of the public local 
administration, a category which includes the acts of the chairman of the county council, 
according to the provisions of art. 1 par. (2) letter e), art. 25 and art. 106 of Law no. 
215/200122, republished, as amended and supplemented. The chairman of the county 
council is, by the way in which the institution was built from a legal point of view, an 
authority of the local public administration, given the fact that he is elected under Law no. 
67/2004 for the election of local public administration authorities, republished, as amended 
and supplemented23, and, alongside the mayor, is included, in terms of art. 1 par. (2) letter 
e) of Law no. 215/2001, republished, as amended and supplemented, among the executive 
authorities (by taking into consideration the deliberative authority – the county council, just 
as the institution of the mayor, as an executive authority, is reported to the deliberative 
authority - the local council), and in accordance with art. 25 of the same law, among the 
local elected persons. 

                                                 
18 Art. 10 par. (2): „The transition from public domain to private domain is made, where appropriate, by decision of the 

Government, of the County Council or of the General Council of the Municipality of Bucharest or of the Local Council, 
if the Constitution or the law does not provide otherwise”. 

19 Official Gazette of Romania, Part I, no. 448 of November 24th, 1998. 
20 Bucharest Court of Appeal - VIIIth Section on Administrative and fiscal contentious, Civil Decision no. 513/2013, in 

portal.just.ro. 
21 D. Apostol Tofan, Drept administrativ, vol. I, 3rd edition, C.H. Beck Publishing House, Bucharest, 2014, p. 368; R.N. 

Petrescu, Drept administrativ, Hamangiu Publishing House, Bucharest, 2009, p. 250. 
22 Art. 1 par. (2) letter e): „Under this law, the terms and expressions beneath have the following meanings: (…) e) 

executive authorities – mayors of the villages, of the cities, of the municipalities, of the territorial-administrative 
subdivisions of the municipalities, the general mayor of Bucharest and the chairman of the county level;”. 

Art. 25: „Local elected officials are the mayor, the local councilors, the county council chairman and the county 
councilors. Ensuring the free exercise of their mandate, they fulfill a public authority position, benefiting from the 
provisions of the criminal law concerning persons who fulfill a function involving the exercise of the state authority”. 

Art. 106 par. (1): „In the exercise of its duties, the county council chairman issues normative or individual orders. They 
can be implemented only after they are made public or after they have been communicated to the persons 
concerned, as the case may be”. 

23 Currently repealed by Law no. 115/2015 for the election of local public administration authorities, on amending Law 
no. 215/2001 on local public administration and on amending and supplementing Law no. 393/2004 on the Statute of 
local elected officials, published in the Official Gazette of Romania, Part I, no. 349 of May 20th, 2015. 
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The fact that the provisions of art. 19 par. (1) of Law no. 340/2004, republished, as 
amended and supplemented and art. 115 par. (7) of Law no. 215/2001 (substantial legal 
norms) do not refer to the acts of the chairman of the county council constitutes simple 
legislative loopholes, that can easily be explained, based on a chronological 
interpretation, by the fact that, after the revision of the Constitution in 2003, the chairman 
of the county council is viewed as a distinct authority, which did not lead to an 
appropriate amendment of all legal provisions which regulate the matter concerning local 
public authorities.  

One cannot accept the statement according to which we are in the presence of an 
intentional omission of the legislator, because other legal provisions consecrate the exercise 
of the control by the prefect over the acts of the chairman of the county council. Thus, art. 
30 par. (3) of Law no. 90/2001 on the organization and the functioning of the Romanian 
Government and of ministries24, as amended and supplemented, states that,,,the prefect 
rules over the decentralized services of the ministries and of other central agencies in 
administrative-territorial units and exercises the control over the legality of the 
administrative acts issued by the local council, by the mayor, by the county council and by 
the chairman of the county council”. 

Under a procedural point of view, art. 3 par. (1) of Law no. 554/2004, as amended 
and supplemented, which does not distinguish between the different issuers of the 
administrative documents and uses the generic phrase „acts issued by authorities of the 
local public administration”, has a clear and accurate wording (a situation which excludes 
any interpretation of it) and confers the prefect the right to bring an action before de 
administrative court in respect of all documents issued by the authorities of the local 
public administration, whereas, according to the rules of the legal interpretation, its 
uncertain inconsistency with the constitutional norms can be established only by the 
Constitutional Court25, by virtue of its role as guarantor of the supremacy of the 
Constitution26. 

One final aspect on which we intend to refer is that if the prefect did not deem as 
unlawful an act issued by the authority of the local public administration, that is if he 
has not exercised the right to verify the legality of the administrative acts of the public 
administration and to address them before the administrative court, this does not 
preclude any person who considers oneself to be wronged in his/her rights or legitimate 
interests to challenge the act before the court, namely to address the same courts in 
order to get recognition of the claimed right or of the legitimate interest, the annulment 
of the act and the restoration of the damage27. Thus, we do not agree with the solutions 
of certain courts28 which, given the existence of the legal framework for the 
challenging before the administrative court by the prefect of a decision of a local 
council where a person has been replaced from the position of deputy mayor, have 
established that the administrative court may not analyze the contesting of the decision 
of the local council made by that person. 

 

                                                 
24 Official Gazette of Romania, Part I, no. 164 of April 2nd, 2001. 
25 Bucharest Court of Appeal - VIIIth Section on Administrative and fiscal contentious, Civil Decision no. 2630/2011, in 

portal.just.ro. 
26 Art. 142 par. (1) of the Romanian Constitution, republished. 
27 I.C.C.J. - Section on Administrative and fiscal contentious, Decision no. 3836/2010, in www.scj.ro; Constitutional 

Court Decision no. 314/2005, published in the Official Gazette of Romania, Part I, no. 694 of August 2nd, 2005. 
28 Teleorman Tribunal, Civil Sentence no. 57/2016, in portal.just.ro. 
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NORMATIVE APPROACH ON THE ADMINISTRATION  
AND MANAGEMENT OF COMPANIES REGULATED  

BY LAW NO. 31/1990 IN THE CONTEXT OF GLOBALIZATION 
 

Olga-Andreea URDA∗∗∗∗ 
 
 
Abstract. Companies regulated by Law no. 31/1990 have undeniably an essential role in the 

economic life. The administration of companies, amid the economic crisis and the free circulation 

was a constant point of interest for Romanian legislator who has adapted its internal rules to 

European exigencies but also to socio-economic realities.The administrator, as managing body of the 

society, has extremely important responsibilities within the company, not being limited only to acts of 

internal management but extended to representation of the company both in relation to third parties 

and also to state organs. The present work aims to address the manner in which the administrator 

status is regulated by internal rules. 

Keywords: administrator, responsibility, mandate, companies, liability 
 
 
1. Introductory notions 
 
The associates decisions regarding the company's activity are implemented by the 

administrators of the company, who are commissioned to perform all necessary operations 
to fulfill the object of activity of the company, with the restrictions mentioned in the articles 
of incorporation, based on the mandate received from the associates1. 

Law no. 31/1990 provides special rules concerning the management of companies for 
each company form in part.  

The most complex management system belongs to the joint stock company, two 
systems being enshrined amongst which the associations may choose: the unitary system - 
where management is performed by the Management Board and two-tier system - where 
administration is done through the Executive Board and the Supervisory Board (art. 137-
1551of Law no. 31/1990)2. 

In the case of the collective partnership, the management of the company is carried out 
by one or more directors appointed by associates representing the absolute majority of the 
share capital (Art. 77 of Law no. 31/1990). 

The limited partnership will be managed by one or more of the limited associates (art. 
88 of Law no. 31/1990). 

The management of the limited liability company will be made by one or more 
administrators, who may be associates or non-associates, appointed either by the articles of 
association or by decision of the General Meeting of the Associates, with the majority 
required by law (Art. 197 of Law no. 31/1990). 

                                                 
∗ Assistant professor. PhD., Faculty of Law, "Alexandru Ioan Cuza" University, lawyer within the Iaşi Bar, Romania; 

email: olga.alexandru@uaic.ro 
1 Cristina Cucu, Cătălin Bădoiu, Cristian Haraga, Dicţionar de drept comercial, Editura C.H. Beck, Bucureşti, 2011, p. 36. 
2 Sorana Popa, Drept comercial. Introducere. Persoana fizică. Persoana juridică, Editura Universul Juridic, Bucureşti, 

2014, p. 78. 
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As in the case of the limited partnership, the limited partnership by shares will be 
administrated by one or more of the limited associates (art. 188 of Law no. 31/1990).There 
are also a number of general rules applicable to any form of organization of a company, 
rules which we will address hereafter. 

 
 
2. Acquiring the capacity of administrator. Qualifications for appointment,  

length of service, advertising of appointment, reelection, remuneration 
 
Appointed as an administrator is usually an individual. 
Companies Act allows the appointment as an administrator of a legal person only for 

joint stock companies. If the company has appointed a legal person as administrator, it also 
requires the appointment of a individual person as representative, through which it will 
exert it's function (art. 15313 alin. 2) of Law no. 31/1990). 

The individual person nominated in this regard must meet the same conditions and 
obligations and have the same civil and criminal liability as an administrator individual 
person acting on his own behalf3.  

The liability of the designated representative does not have the effect of exemption 
from liability of the administrator legal person or decrease its joint liability. 

The choice of the legislator regarding the joint liability of the representative individual 
person was to say the least natural, otherwise it would have tried to circumvent the law by 
creating a legal entity and under its umbrella representative individual person could carry 
out a series of abusive acts to the detriment of the interests of the Company.  

If the legal person chooses to revoke the representative, it is required to appoint a 
replacement at the same time. 

 
A. Requirements for the appointment as administrator 
i) The capacity of the administrator – Art. 731 of Law no. 31/1990 establishes that the 

administrator needs, in order to be able to exercise this function, to have full legal capacity, 
being obliged to meet the same conditions as the founders.In this regard, will not have this 
quality persons who, under the law, are unable (art. 6 of Law no. 31/1990). 

ii) The honorability of the administrator – irrespective of the form of the society, to 
act as administrator a person must not have been convicted for committing a "crime against 
property through disregard of confidence crimes related to corruption, embezzlement, 
forgery of documents and tax evasion offenses under Law no. 656/2002 on preventing and 
sanctioning money laundering, and the establishment of measures to prevent and combat 
financing of terrorist acts, republished, or for offenses under Law no. 31/1990” (art. 731 

in conjunction withart. 6 alin. (2)of Law no. 31/1990).  
iii) The citizenship of the administrator– The law does not establish any restrictions 

regarding the nationality of the manager, so to the extent that Articles of Incorporation does 
not contain any provision to the contrary, the administrator can have both Romanian or 
foreign citizenship.  

iv) The associate status of the administrator – The administrator can be both 
associated and non-associated, with the exception of limited partnership by shares and 

                                                 
3Stanciu Cărpenaru, Tratat de drept comercial român. Ediţia a IV-a, revăzută şi adăugită, Editura Universul Juridic, 

Bucureşti, 2014, p. 211. 
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limited partnership company, companies in which the administrator will be chosen 
necessarily from the limited associates. 

Considering the important role the administrator plays in the life of the company, all 
these conditions which must be met for a person to occupy the position of administrator of 
a company governed by Law no. 31/1990, are not only natural but also absolutely necessary 
to protect the company's interests and those of third parties. 

 
B. Designation as an administrator 

Administrators are appointed by the associates, which have to provide in the Articles 
of Incorporation their identification data, the powers that were conferred to them and if they 
are going to exercise those powers together or separately, and if in the case of the joint 
stock company or limited partnership the associates will mention in articles of association 
identification data of the first members of the board of trustees or the first members of the 
supervisory board, the powers of the administrators and, if applicable, directors, members 
of the directorate, and if they are going to exercise them together or separately (art. 7 and 8 
of Law no. 31/1990). 

As regards the conditions of quorum for the subsequent appointment of administrators 
by the associates general meeting, different rules are laid for each type of company in part.  

In the case of the company in collective name and limited partnerships company, 
administrators are elected by the associates representing the absolute majority of the capital 
(art. 77 and art. 90 of Law no. 31/1990). 

On the joint stock company and limited partnership by shares, election of board 
members respectively of the Supervisory Board, falls under the responsibility of the 
Ordinary General Meeting, which meets at least once a year, within 5 months from the 
conclusion of the financial year (art. 111 of Law no. 31/1990).  

In the case of the limited liability company, the general meeting of associates 
representing both the absolute majority of the social parts and of members appoints the 
administrators (art. 194 in conjunction with art. 192 of Law no. 31/1990). 

 
C. The cumulation of the function and length of service 
a) Length of service– It is regulated differently according to each company form. 
Thus, in the case of the collective name company, the limited partnership company 

and limited liability company, associates are free to determine in the articles of association 
the length of service (art. 77 and art. 197 alin. (3) of Law no. 31/1990), without being 
limited to a certain period. 

In the case of the joint stock company and limited partnership by shares administrators 
will be limited to a maximum term of office of four years and for the first members of the 
board of directors, their term of office can not exceed 2 years (art. 15312 of Law no. 
31/1990). b) Renewal of the mandate of the administrators – art. 15312of Law no. 31/1990 
provides for the possibility of re-electing the administrator, besides the situation in which in 
the articles of association is stated otherwise. 

c) The cumulation of functions – Art. 15316of Law no. 31/1990limits the number of 
mandates of administrator and / or member of the Supervisory Board in the joint stock 
companies whose head offices are located in Romania, which an individual can exercise 
simultaneously, to 5. The same provision applies to individual persons permanent 
representative of a legal person administrator or member of the supervisory board. 
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The law stipulates, however, one exception to this rule, it is about where the person 
elected to the board of directors or the supervisory board holds at least a fourth of the 
company's shares or is a member of the board of directors or the supervisory board of a 
joint stock company that owns the aforementioned fourth. 

In the situation where these provisions are infringed, the person in such a situation is 
obliged to resign from the position of member of the board of directors or supervisory 
board which exceeds the 5 mandates no later than one month from the date of occurrence of 
the incompatibility situation. After that period, unless theese adjustments have been made, 
automatically he will lose the mandate obtained by exceeding the legal number of seats, in 
the chronological order of the appointments, and also will be obliged to refund the 
remuneration and other benefits received from the company in which he carried out the 
mandate. However, the decisions or to whose adoption the administrator has participated in 
exercising that mandate remain valid. 

Regarding the limited liability company, administrators can not receive a mandate as 
administrator on competing companies or companies having the same object of activity, 
without the authorization of the associates meeting. They also need authorization associates 
meeting, administrators that will carry the same or another competitor type of trade on their 
own or on behalf of another person or company. In the event that administrators break these 
provisions, their mandate may be terminated and be held accountable for damages (art. 197 
of Law no. 31/1990).  

 
D. Remuneration of the administrator 
The remuneration of the administrators is established, in the case of the collective 

name company, the limited partnership company and limited liability company, by 
associations representing the absolute majority of the share capital (art. 77, art. 90 and art. 
197 of Law no. 31/1990). 

On joint stock company and limited partnership by shares, the remuneration of board 
members or the Supervisory Board is established by articles of incorporation or by decision 
of the general meeting of shareholders (art. 15318of Law no. 31/1990). 

Company Law does not establish the obligation of remuneration of the administrators, 
being left to the discretion of the associates to determine what that remuneration will be, in 
the articles of association or by the decision of the associates meeting4. 

 
E. The legal nature of the relationship between the administrator and the company 

Regarding the legal nature of the relationship between the administrator and the 
company, art. 72 of Law no. 31/1990 states that "duties and responsibilities of the 
administrators shall be governed by the provisions regarding the mandate" and the special 
provisions of the Companies Act. Thus, the nature of the legal relationship between 
administrator and company is both a contractual one, governed by the contract of mandate 
and a legal one, governed by the Companies Act5. 

An interesting aspect which must be brought to attention it is if the administrator can 
also be and employee of the company. 

                                                 
4 Vasile Nemeş, Drept comercial. Ediţia a 2-a revizuită şi adăugită, Editura Hamangiu, Bucureşti, 2015, p. 146. 
5Gheorghe Piperea, Contractul de societate, în Noul Cod civil: comentarii pe articole, coord.: Flavius-Antoniu Baias, 

Eugen Chelaru, Ioan Macovei, Rodica Constantinovici, Gheorghe Piperea, Pavel Perju, Viorel Tereza…, Editura 
C.H. Beck, Bucureşti, 2012, p. 1914. 
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In the case of joint stock companies things are cut very clearly, being prohibited the 
conclusion of an employment contract between the administrator and the company during 
the fulfillment of the mandate, and if the administrator has been appointed from the 
employees of the company, the individual employment contract will be suspended during 
the mandate (art. 1371 of Law no. 31/1990). 

For the other types of company, however, such provision is not found, which is why in 
the doctrine it is considered to be permissible the conclusion of a employment contract 
between the administrator and the company, although such a situation can be considered as 
a conflict of interest, the administrator being obliged to represent the company even in labor 
relations, himself having a special interest6. 

 
 
3. The powers of the administrators 
 
Administrators, as can be drawn from the provisions of art. 1914 Civil Code, may 

carry out any act of administration in the interest of the law in the absence of opposition 
from the associates. 

The interpretation of art. 70 in conjunction with art. 7 and 8 of the Companies Act 
reveals that the administrator of the company can perform all the operations necessary for 
the fulfillment of the objects of society, according to the legislation and the articles of 
association, being the one who represents the company in relations with third parties. 

The power of representation of the administrators is conferred on them by the 
associates through the articles of association and administrators who have that power can 
not transmit it, except for the situation in which this faculty was expressly granted (art. 71 
şi art. 75 of Law no. 31/1990). 

Dispoziţiile art. 75 se aplică administratorilor societăţilor în nume colectiv, societăţilor 
cu răspundere şi societăţilor în comandită simplă, în acest sens puterea de administrare a 
administratorilor este prezumată, afara de situaţia în care actul constitutiv prevede altfel. 

În cazul societăţii pe acţiuni consiliul de administraţie reprezintă societatea în raport 
cu terţii şi justiţia, consiliul de administraţie asigurând această funcţie prin intermediul 
preşedintelui său, în lipsa unei stipulaţii contrare în actul constitutiv (art. 1432 of Law no. 
31/1990). 

Subject to its right to administer the company, the administrator may conclude acts of 
administration, conservation and disposition. 

The law establishes a number of limitations, however, likely to protect the company 
and the interests of third parties. Thus, purchase or sale in their own name of goods to or 
from the company in an amount exceeding 10% of the net asset value of the company, by 
the administrator is subject to approval from the Extraordinary General Meeting. These 
provisions also apply to transactions in which one party is the husband of the administrator, 
relatives or in-laws up to the fourth degree, or in a situation where these operations are 
concluded by civil or commercial companies where the administrator or people previously 
mentioned, hold at least 20% of the subscribed share capital or function as an administrator 
or director (art. 150 of Law no. 31/1990).  

Also, the acquisition by the company within a maximum of two years from the 
constitution or from the authorisation to commence activity, a good from a founder or 

                                                 
6 Stanciu Cărpenaru, op. cit., p. 374. 
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shareholder, whose value is at least one tenth of the subscribed share capital, it is subject to 
the prior consent of the general meeting of shareholders (art. 441 of Law no. 31/1990). 

 
 
4. Cessation of the administrator function 
 
In jurisprudence, frequently occurs the problem of the manner in which the 

administrator may terminate the mandate. The administrator position ceases by dismissal 
from office, expiration of the mandate, waiver of the administrator, death, or by the 
incapacity of the administrator. 

a) Dismissal from office of the administrator of the company – can be made by 
decision of the general meeting of shareholders. 

Dismissal from office of the administrator is realized differently depending on each 
company form in part.  

Thus, in the case of the company in collective name, the limited partnership 
company and of the limited liability company, revocation of the administrators is made by 
associates representing the absolute majority of capital (art. 77 alin. (2), art. 90, art. 197 
alin. (3) of Law no. 31/1990). 

The administrator of the joint stock company may be revoked at any time by the 
Ordinary General Meeting of Shareholders (art. 1371 alin. 4) of Law no. 31/1990). 

The mandate of the administrator can be revoked at any time by the general meeting of 
shareholders, but in a situation where revocation occurs without just cause, the 
administrator is entitled to be paid damages, without being able to challenge his dismissal 
from office. 

The court can not reintegrate in function the administrator, such a decision would 
amount to an impermissible interference in the company's life. 

b) The administrator's waiver of his mandate. The administrator has in his turn the 
ability to resign from office. The Company can not challenge it but has the possibility of 
seeking damages. 

For the resignation or revocation of the administrator function to produce effects for 
third parties is necessary for the conditions regarding advertising to be met, in compliance 
with the law (art. 54 alin (2) of Law no. 31/1990). 

 
 
5. Liability of the administrators 
 
The Civil Code regulates in art. 1915 the personal liability of the administrators 

towards the company for damages caused by violating the law, of the mandate given or by 
negligence in management.  

Important to note is that the action for liability belongs to the company and not to third 
parties, third parties being able to recover any damage through an action oriented against 
the company. 
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The action for the liability of the administrator belongs also to creditors of the 
company, but only within the insolvency procedure regulated by Law no. 85/2014 for a 
number of situations expressly provided by law7. 

 

A. Civil liability of the administrators of the company. Administrators are responsible 
for acts concluded in the exercise of their mandate. 

In the case of plurality of administrator,s they are jointly and severally liable to the 
company for: the reality of payments made by members, the actual existence of dividends 
paid, the existence of registers required by law and their correct use, proper fulfillment of 
decisions of general meetings strict fulfillment of the duties that law and the articles of 
incorporation impose (art. 73 of Law no. 31/1990).  

In the case of the joint stock company and limited partnership by shares the 
administrators shall be liable for the acts of others if it can be substantiated they have been 
negligent in their duties of supervision imposed. In this regard, they will be held 
responsible for any damage caused by acts performed by the directors or personnel 
employed (art. 1442 alin. (2) of Law no. 31/1990).  

Also in the case of partnerships and of the limited liability company, liability of the 
administrators can be engaged for the harmful actions of employees, to the extent that it is 
demonstrated a fault on the supervision duties of the administrator.8. 

Also, in accordance with Art. 1442 par. (4) of the Companies Act administrators will 
respond in solidarity with their predecessors given that, although they were aware of the 
irregularities committed by the latter, they have not notified the bodies exercising control 
over the business management of the company. 

Clearly administrators will be liable for those losses only to the extent that the 
company was unable to recoup the damage from the person / persons directly responsible 
for its creation. 

Exercising the action for liability will be decided by the General Assembly, with the 
majority required by law for the ordinary general meeting. The mandate of the 
administrator will cease as of the date of adoption of the decision of the general assembly, 
proceeding to his replacement. 

Action taken against the administrator can be exercised - if the General Assembly does 
not intend to initiate this action - also by shareholders representing, individually or 
together, at least 5% of share capital. They will be bringing proceedings in their own name 
but on the company's behalf, which means that in a situation where the administrator is 
found guilty he will return the amounts for compensation of the loss by the company and 

                                                 
7 Art. 169 of Law no. 85/2014 regulates the circumstances in which the syndic judge may order that all or part of the 

debtor's passive, legal person, being in insolvency without exceeding the causal injury in connection with that act, it 
is supported by board members and / or supervision of the company and any others who contributed to the 
insolvency of the debtor, thoose being: a) they have used goods or credits of the legal person for itself or at another 
person; b) they have made production activities, trading or services for personal interests, under the cover of the 
legal person; c) they ordered the personal continuation of an activity that led, obviously, the legal person to cessation 
of payments; d) kept a fictional accounting, they made some accounting documents disappear or did not keep 
accounting records in accordance with the law. If the records are not delivered by the the insolvency administrator or 
the judicial liquidator both fault and causation between damage is presumed offense. The presumption is relative; e) 
embezzled or concealed part of the assets of the legal person or increased fictitiously its liabilities; f) used ruinous 
means to procure funds for the legal person, with the purpose to delay cessation of payments; g) in the month 
preceding payment cessation, they paid or ordered payment to a preferential creditor, to the detriment of other 
creditors; h) any culpable act that contributed to the insolvency of the debtor, established according to Law no. 
85/2014”. 

8 Stanciu Cărpenaru, op.cit., p. 227.  
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not to the shareholders who have initiated the action. Shareholders have the right, if the 
appeal is upheld, to payment of the litigation costs by the company (art. 1551 of Law no. 
31/1990).  

 

B. Criminal liability of the administrators of the company. Title VIII of the Companies 
Act regulates in art. 271-275 offenses whose active subject can be the administrator. 

Criminal proceedings may work ex officio and no longer needed the general meeting of 
shareholders. But civil action will follow the rules set out by Art. 155 of the Companies Act. 

 
 
7. Conclusions 
 
The administrator status as regulated by Law no. 31/1990 meets the requirements 

imposed by both the socio-economic development as well as the European standards 
adopted in the matter. The importance of this function within commercial companies is 
reflected in the detailed rules which the Companies Act contains. 

Amid the economic crisis, particularly in insolvency proceedings, it can be easily 
noticed an increased attention paid to the situation of the administrator, who is held liable 
for acts committed in fulfilling its mandate. 

It is required that the regulations in this matter should not be obscure or subject to 
interpretation, this being not only in the interest of the company and third parties, but also 
of the administrator who must have a clear picture on the obligations that he undertakes and 
on his responsibility in acts performed in carrying his mandate. 
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COMPARATED ASPECTS CONCERNING THE RELIGIOUS 
MARRIAGE AND ITS EFFECTS IN EUROPE 

 
Maria URECHE∗∗∗∗ 

 
 
Abstract. The marriage has an important role in the life of those who decide to end in the form 

of civil and/or reliogious. The state is that which, through its authority, on the basis of its legal rules, 

must support its citizens in implementations of this approach that the next newlyweds propose. 

Having regard to the European context, we believe that it’s opportune the presentation of the specific 

elements and the base laws, in different European states, regarding the religious wedding. In a large 

part of the EU member states, only the civil marriage is the one that produces legal effects, religious 

wedding is not legally recognized. Thus, the civil marriage, carried out by the authorities of the civil 

status territorial authorities, may be followed or not by a religious ceremony. This situation whenever 

we find in Austria, Belgium, Bulgaria, Estonia, France, Lithuania, Luxembourg, the Netherlands, 

Slovenia. On the other hand, in Czech Republic, Cyprus, Denmark, Finland, Germany, Greece, 

Ireland, Italy, Latvia, Malta, Great Britain, Poland, Portugal, Slovakia, Spain and Sweden, religious 

wedding has adverse effects in civil law. The conclusion of the religious marriage is governed both by 

the legislation of the state, as well as the Regulations specific religious. 

Keywords: legal provisions, European states, religious wedding. 

 

 

1. The situation in different European states 
 
In Czech Republic, the religious marriage officiated, as provided by law, church 

authorities authorized for this purpose, has legal effects. Religious wedding is officiated by 
a person authorised by any church or religious society registered by the member in the 
presence of the persons who are to be married and 2 warning. Within three working days of 
the wedding, the priest oficiant has the obligation to register the marriage at the competent 
office of civil status. Officer of the civil status marriage recorded in the register of the 
marriages and issue in subjection to the certificate of marriage. The legal basis was Law of 
the family.1 

In Cyprus, religious wedding has legal valadity. Marriage shall be in accordance with 
the rules of the church, in observance of legal provisions contained in the Constitution2 and 
in the Law 104(I)2003 concerning the wedding. In article No.3 of this law, the wedding 
represents the union, through matrimonial contract, between a woman and a man, officiated 
by an officer in the civil status in accordance with the provisions of this law or a clergy 
authorised3 in accordance with the rules of the orthodox Greek Church, the authorities of 
the doctrines of the religious denominations recognized by the Constitution. The wedding is 
officiated through the declaration of the simultaneoud presence of the consent to marriage 
by persons who intend to marry in the presence of at least 2 warning, in front of the officer 
in the civil status, who has the obligation to draw up the relevant certificate. Immediately 

                                                 
∗ PhD, Senior lecturer, Faculty of Law and Social Sciences, “1 Decembrie 1918” University, Alba Iulia, Romania. 
1 http://host.uniroma3.it/progetti/cedir/cedir/Lex-doc/Cz_l-94-63.pdf. 
2 http://www.kypros.org/Constitution/English/. 
3 The Minister of Internal Affairs can record at the request of the new clergy approved or recognized by any religion, 

after the check carried out by the head of the cult of the recognized to which they belong. 
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after the wedding celebration, officer of the civil status, issue a certificate, in triplicate, 
signed by himself, by the parties, and at least 2 witnesses. A copy shall be given to the 
parties to the marriage, the second shall be forwarded within 7 days, registratorului and the 
third was files at the register kept by the registrar who prepared the marriage.  

In Denmark, religious weddings are governed by the law regarding the conclusion and 
the disposal of the marriage4. Marriages religious civil effects laws and may be performed, 
in the conditions of the law, in the framework of the 3 religious communities: The 
Evangelical Church Lutheran Church (national), religious communities recognized and 
authorized, other religious communities and religious. Each of them shall be governed by 
the legal provisions specific. 

In Finland, religious marriage is governed by the provisions of the Law on marriage5, 
as well as the rules of own religious of the Lutheran Evangelical Church, the Greek 
Orthodox or religious community of which they are part of the spouses future (Law 
concerning marriage, article No.16). The office of civil status is the one that has the 
obligation to verify the existence or non-existence of legal impediment to marriage. 

In Germany, until in 2009, according to Article No.1310 from the Civil Code, civil 
marriage was mandatory. From 1st January 2009, according to changes made to Law 
regarding civil marriage, the religious weddings have legal effects. For the first time after 
134 years, religous wedding should not be preceded by the civil marriage. The effects of the 
law of the religious marriage are more restricted to those of the civil marriage. Thus, 
married couples religious association shall have the right of inheritance or food pension in 
the event of divorce nor the fiscal facilities to the married persons civil. 

În Greece, according to article No.1367 from Civil Code6, the wedding may be 
officiated both by the civil authorities, but, also by religious authorities(Until 1982, when it 
was adopted the Law No.1250 at on the marriage, which entered the validity of the civil 
marriage, only religious wedding have legal effect.) Religious wedding may be officiated 
by the priest of the Orthodox Church or by the representant of other recognized religions in 
Greece. The Orthodox priest officiating marriages must be designated for this purpose by 
the competent authorities of the Church. Otherwise, the marriage is not valid. Any religious 
marriage7 must be transcribed in the records of the civil status, on the basis of the 
presentation of a certificate issued by the priest who has to perform the marriage, within 40 
days of the date of celebrating it. 

In Ireland, couples may get married civil or religious. Religious marriage is 
recognized by the law as a civil contract. The legal basis was found in the law of the year 
2004 on the recording of civil society8. Religious wedding shall be concluded in accordance 
with the traditions and customs of the community religious groups to which they belong 
future husbands, compliance with the conditions laid down by the civil law.  

In Italy, until 1929, the year of the conclusion of the Treaty between the Vatican and 
the Italian Republic, religious marriage wasn’t recognized by the State. Pursuant to Article 
8 of the Treaty, Catholic priest officiating religious wedding is competent to issue the 
certificate of marriage, which subsequently shall be lodged at the registry municipal. The 

                                                 
4The Formation and Dissolution of Marriage Act, http://host.uniroma3.it/progetti/cedir/cedir/Lex-doc/Dk_marrig.pdf 
5 http://www.finlex.fi/fi/laki/kaannokset/1929/en19290234.pdf. 
6 Commission Internationale de l’État Civil, Guide pratique international de l’état civil – Grèce,  
   http://www.ciec1.org/GuidePratique/index.htm. 
7 Charalambos K. Papastathis, Greece: A Faithful Orthodox Christian State. The Orthodox Church in the Hellenic 

Republic, International Center for Law and Religious Studies, http://www.iclrs.org/content/blurb/files/Greece.2.pdf 
8 Civil Registration Act, http://www.irishstatutebook.ie/2004/en/act/pub/0003/index.html. 
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transcription of the marriage confers legal effect. In the absence of the transcription of the 
marriage, shall not take effect on civil marriage. 

În Latvia, according to Article No. 51 from Civil Code9, the future spouses which 
belong to one of the religions: Lutheran Evangelical, the Roman Catholic and Orthodox 
Church, Old Believers, Methodist Baptist, or the seventh-day Adventist 7 may be religious 
married by the priest authorized for this purpose by the leader of the religious community in 
question. The wedding is governed by the provisions of the Civil Code and the Law on 
marital status10, as well as the regulations specific religious community to which they 
belong future spouses. Within 40 days from the conclusion of the marriage, the priest shall 
forward to the office the civil status of the range in which took place the marriage, the 
information necessary for registration in the register of the match.  

In Malta, the agreement concluded between the Vatican and the Republic of Malta, on 
the recognition of the effects of the marriages governing the civil effects of the marriages 
performed in accordance with the rules of the catholic church. The priest in the parish of 
send the act of marriage to public office the civil status for registration within 5 working 
days of the wedding. 

In accordance with the law of the United Kingdom, namely the Law of 1949 on the 
marriage, there are 4 types of marriages which are recognized: The civil marriage marriage, 
according to religious rites of the Church of England, marriage by religious ceremony non-
anglicana and Jewish marriages and those of the Protestant Quaker. The marriage must be 
recorded in the register of the marriage of the Church. The certificate of marriage must be 
signed by spouses, at least 2 witnesses, by the person who perform marriage and if it is not 
authorized to record the marriages, by a person entitled to record the marriages. All the 
priests of the seventeenth churches are authorized to record the religious marriages which 
they oficiate.  

In 1998, în Poland, has been revised Family Code as a result of the ratification of the 
Treaty with Vatican. It has entered, for example, the possibility of future spouses to choose 
between a civil marriage and a marriage canonical. Canonical marriage has adverse effects 
in civil law. Religious marriage must be recorded in the register of marriage by the officer 
of the civil status territorially competent, immediately after receipt of the certificate 
marriage send it within 5 days from the wedding. 

În Portugal, marriage of the roman catholic church should not be preceded by the civil 
marriage. In accordance with Article No.1070 of the Civil Code11, ceremonies of marriage 
performed by the other churches or denominations are preceded by the civil marriage, as a 
result of which the certificate is issued to the marriage. Catholics celebrates the marriage in 
the form determined by the Catholic Church. Those who are not catholics celebrates the 
marriage in front of the officer in the civil status under the conditions and in the manner 
laid down by the civil law. 

In Slovakia, religious wedding officiated under the conditions provided for by law, by 
the authorities of the church authorized for this purpose, has legal effects. Religious 
wedding is oficiated, in the presence of the 2 witnesses, a person authorised by the religious 
its existence in the conditions of entitlement canonic. According to article No. 10 from the 
treaty concluded in 2000 with the Vatican, catholic marriages is governed by the law of the 
canonical. Within 3 days of the wedding, the priest oficiant the obligation to send a 

                                                 
9 The Civil Law, http://www.ur.gov.lv/faili/ENGLISH%20Normativie%20akti/civillikums.doc. 
10 Civil Status Documents Law http://www.vvc.gov.lv/export/sites/default/docs/LRTA/Likumi/Civil_Status_Documents_Law.doc  
11 Code Civil Portugais, http://www.juristoria.com/resources/CODE+CIVIL+PORTUGAIS.doc. 
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certificate of marriage at the office of civil status territorially competent, for the purposes of 
recording. 

In Spain, organic law No.7/1980 concerning religious freedom provides for the right 
religious communities to conclude agreements with the state for regulation of religious 
institutions specific, among which religious wedding with legal effect. With a view to the 
conclusion of these agreements, religious communities, other than the Catholic Church, 
must form part of a single federation. In 1992, three religious communities (Protestant 
Reformed, Jewish and Muslim) have concluded cooperation agreements with the state. 
Thus, the law recognizes the legality and the validity of the religious marriages Catholic, 
Protestant Jewish, and Muslim.12 According to Civil Code13 and the agreements concluded 
by the religious communities with the state, religious wedding its effects laws from the time 
of wedding. For full recognition of the effects of the laws, the certificate religious marriage 
issued by the Church is to be recorded in the register of civil status competent. 

In Sweden, the religious communities recorded in accordance with the provisions of 
the Law on religious communities No.1998:159314, have the right to the officiating minister 
religious marriage with legal full effects. The religious ceremony is to be carried out in 
accordance with the procedure of marriage specific religious community in question. The 
Churches have competence of the issue of certificates of marriage. 

The Romanian Constitution, in art.No 48 provides that may be celebrated religious 
wedding only after the civil marriage.. Thus, marriage may be one civil and religious, 
religious wedding being optional. Deputy UDMR Szabő Ődőn is the initiator of a 
legislative proposal by which it wishes to modify the law 119/1996 regarding the 
document of civil state. The proposed amendment affects the possibility that future 
spouses who want the celebration of the civil marriage and the religious services in the 
same place in a church, should be able to do so. Thus, all the necessary documents and all 
the preliminary procedure shall remain valid only as just that the future spouses may opt 
as officer in the civil status to be the priest officiating religious wedding, in its housing of 
worship. 

The Legislative Council of Romania, during the month of January 2015 okayed 
legislative proposal, with a few observations and proposes that the priest officiating at 
marriage to record on a provisional basis in a special register held by the cult following that 
it produces legal effects and to have permanent only after the drawing up of the civil status 
to public service in the community of persons. In March 2015, the Romanian Government 
has expressed a point of view of negative reported to the legislative proposal. Do not 
consider the proposal as one growth but one which leaves room for interpretations and's. 
The date of 04.05.2015 legislative proposal was rejected in the Senate House and to the 
current date, it is transmitted to the Chamber of Deputies to be subject to the debate. The 
Chamber of Deputies is the decision-making process. 

                                                 
12 See Zoila Combalia, Maria Roca, Religion and the Secular State of Spain, International Center for Law and Religious 

Studies,  http://www.iclrs.org/content/blurb/files/Spain.2a.pdf. 
13 Spanish Civil Code, www.mjusticia.gob.es/. 
14 Act on religious communities signatures nr.1987:230. http://www.government.se/content/1/c6/02/78/31/04636561.pdf. 
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2. Conclusions 
 
Each state has its own vision and laws through which are managed the ways of how 

the marriage are officiated, including the religious ones.. România nu face nici ea excepţie 
în acest sens şi rămâne de văz We do not have a pattern that is at the european level but it 
can be noted that there are many similarities and that the member responds to the needs of 
its citizens even if not always very quickly. Romania does not make it an exception in this 
regard and it is to be seen how will complete the legal arrangements in progress. 
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THE EXPEDITED PROCEDURE AND THE URGENT 
PRELIMINARY PROCEDURE – PROCEDURE FOR TRIAL 
SPECIFIC TO THE FORM OF JUDICIAL COOPERATION 

WITHIN THE EUROPEAN UNION 
 

Elise-Nicoleta VÂLCU* 
 
 
Abstract. The preliminary action represents the only instrument created to insure an effective 

judicial cooperation between the national courts and the Court of Justice of the European Union 

(CJEU). The expedited procedure and the urgent preliminary procedure represent two categories of 

preliminary actions, each of them having specific means for application. The legal base for these two 

procedures is represented, on the one hand by Art 23a of the Statute of the CJEU, which states that: 

“The Rules of Procedure may provide for an expedited or expedited procedure and, for references for 

a preliminary ruling relating to the area of freedom, security and justice, an urgent procedure”1, as 

well as the provisions inserted in the Statute of the CJEU. The current paper emphasizes the 

specificities of these two procedures, as well as the areas in which their application may be 

requested.  

Keywords: expedited procedure, emergency procedure, Court of Justice of the European Union 

 
 
1. Introductive aspects regarding the categories of preliminary actions 
 
The preliminary action is an action specific to the communitarian law by which a 

national court of the EU’s Member States, if in a litigation submitted to it has doubts 
regarding the interpretation of the treaties or the interpretation and validity of the secondary 
union law, may or shall request the clarification of these aspects to the Court of Justice of 
the European Union2. 

With the entrance into force of the Reforming Treaty, Art 267 of the TFEU represents 
the single provision of primary communitarian law which states the preliminary rulings, 
namely: “The Court of Justice of the European Union shall have jurisdiction to give 
preliminary rulings concerning the interpretation of the present treaty; the validity and 
interpretation of acts of the institutions, bodies, offices or agencies of the Union”. 
Therefore, according to Art 276 of the TFEU, when the application of the Union’s law 
presents difficulties, the jurisdictional function shall be divided between the CJEU and the 
national jurisdictional institutions which became courts of common law in the 
communitarian law3.  

Regarding the obligation to notify the CJEU, according to Art 267 Para 2 of the TFEU, 
any national court may raise a question in front of the Court, when it is necessary the 
clarification of a doubt during a litigation subjected to its judgement. 

According to Art 267 Para 2 of the TFEU, the courts of the Member States which rule 
a decision subjected to an appeal in the national law are not compelled to notify the Court 
                                                 
* Associate Prof. PhD., Faculty of Law and Administrative Sciences, University of Pitesti, Pitesti, Romania. 
1 Adina Vlăsceanu, Tudorel Ştefan, Alina Nicoleta Vlăsceanu, Procedura hotărârii preliminare, Hamangiu Publ.-house, 

Bucharest, 2009, p.312. 
2 Fabian Gyula, Drept instituţional al Uniunii Europene, Hamangiu Publ.-house, Bucharest, 2012, p.260. 
3 Beatrice Andreşean Grigoriu, Procedura hotărârilor preliminare, Hamangiu Publ.-house, Bucharest, 2010, p.57. 
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of Justice (…). Nevertheless, if it is considered that a decision of the Court is necessary to 
enable it to give judgment, the national court may request the Court to give a ruling 
thereon. 

Using its jurisprudence, the CJEU has clarified the legal texts, establishing the 
obligation for all national courts to notify the Court in case they do not want to apply the 
norms of secondary law considered by them as invalid4.  

Regarding the preliminary questions which shall be submitted by the national courts 
and tribunals to the CJEU, we must mention that they have very well established limits, 
namely: 

– Must be related to the matter of the case pending before the court or tribunal; 
– Must regard the interpretation or validity of the communitarian norms. 
The Romanian jurisprudence presents a few arguments regarding the refusal to notify 

the CJEU by the national courts whose decisions are being subjected to an appeal, namely: 
– The decision ruled may be subjected to a means of appeal; 
– The premature feature of the preliminary ruling; 
– The preliminary ruling is useless, the solution of the case resulting already from the 

jurisprudence of the CJEU etc.; 
– There cannot be asked general or political questions, namely of private law5, but 

always framed within the limits of Art 267 of the TFEU. 
As a conclusion, any national court or tribunal may notify the CJEU with a 

preliminary action, if it encounters difficulties in the interpretation of the communitarian 
norms or has doubts regarding their validity, but must be mandatory used by the courts 
judging as final instance. 

How do we frame these two procedures? We can say that both the expedited 
procedure, as well as the urgent procedure represents two categories of preliminary actions 
within which only the court of initiation (either at its own initiative, or at the request of the 
parties in the main litigation) is competent to request the application of one of them. Both 
the expedited procedure, as well as the urgent procedure has the same procedural phases 
(written and oral phases), such as the ordinary preliminary procedure. However, we identify 
the specific elements of these two, in the meaning that the preliminary ruling may be 
judged according to the expedited procedure only if the nature of the case requires its 
examination quickly, and the urgent procedure is applicable only for the areas stated by 
Title 5, Part 3 of the TFEU, regarding the area of freedom, security and justice. 

Regarding the relevant provisions we mention that there are communitarian provisions 
referring to these two types of preliminary action, identified differently in relation to the 
classic preliminary procedure from the Rules of Procedure of the CJEU. Specifically, the 
expedited procedure is stated by Art 105-106, namely Art 133-136, while the urgent 
procedure by Art 107-114. 

Which are the areas for which we shall request one of the two procedures under 

analysis? Specifically, we exemplify from the casuistry of the CJEU by mentioning that it 
has been admitted the preliminary ruling according to the expedited procedure when the 
request was founded on the right to family life. Thus, it has been accepted the special 
emergency because an answer from the Court would have had the nature to rapidly end the 
uncertainty hampering the interested persons to have a normal family life. 

                                                 
4 Casefile 314/85, Foto-Frost/Hauptzollamt, Decision of 22 October 1987, Casebook 1987, p.4199. 
5 Decision of 11 March 1980, Casefile 79/104, Foglia/Novello, Casebook 1980, p.745. 
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In exchange, the same CJEU, by its rulings has established that there are no grounds 
for justifying the use of the expedited procedure: 

– Social interests 
– The duration of a criminal procedure in front of the referring courts 
– The large number of persons or legal situations affected by the decision of the 

referring court, namely the legitimate interest of the justice seekers. 
– The large number of similar cases in front of the referring court. 
Regarding the urgent procedure, it can be invoked in relation to the area of freedom, 

security and justice which comprises 4 areas: policies regarding the borders control, asylum 
and immigration; judicial cooperation in civil matters; judicial cooperation in criminal 
matters; police cooperation6. 

To these areas stated by the Reforming Treaty are added areas mentioned within the 
jurisprudential communitarian area, namely: the matrimonial area and the area of 
patrimonial liability; the European warrant for arrest; returning the nationals of third 
countries found in illegal conditions of staying; the right to reunite the family. 

 
 
2. Brief considerations regarding the specificity  

of the two procedures subjected to analysis  
 

a) The request for a preliminary ruling 

According to Art 104b Para 1 Line 2 of the Rules of Procedure of the Court of Justice, 
the request for an urgent procedure must state exactly the matters of fact and law which 
establish the urgency and justify the application of that exceptional procedure, as well as 
the risks which may occur if the request is dealt with according to the common procedure. 

Same conditions are required for the application of the expedited procedure.  
If it is possible, the referring court shall briefly indicate the answers which, in its 

opinion, should be given to the raised question. Such statement from the referring court 
shall ease the adoption of a position by the parties of the main action, as well as by all the 
interested persons participating in the procedure, thus contributing to the celerity of the 
procedure.  

The request for the application of the urgent or expedited procedure must be presented 
in a manner which shall allow the court’s clerk to ascertain immediately if a specific 
examination is necessary. 

In this meaning, the court must mention in the request which procedure is necessary 
(Art 105 regarding the expedited procedure or Art 107 regarding the urgent procedure). 
This mention must be written either in the preliminary ruling (for instance, in its heading), 
or the court may refer to it in a letter accompanying the request for the preliminary ruling. 
Regarding the decision making the reference, its brief feature is very important in an urgent 
matter, because it contributes to the celerity of the procedure. 

 
b) The correspondence between the CJEU, the referring court and the parties of the 

main litigation 

In order to simplify the communication with the referring court and the parties before 
it, the national courts submitting a request for the application of the urgent or expedited 

                                                 
6 Dan Niţă, Eduard Dragomir, Tratatul de la Lisabona, 1st Edition, Nomina Lex Publ.-house, Bucharest, 2009, p.73. 
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procedure, are invited to point out the electronic address and if possible, the fax numbers 
for the parties’ representatives. 

Procedural acts are considered to be submitted with the notification of the court’s 
clerk, by fax or another technical mean of communication used by the Court, with a copy of 
the signed original and the writings and material evidences invoked for supporting that 
particular act of procedure. The original document and its annexes are sent to the court’s 
clerk without any delay.  

The notifications and communications may be performed by sending a certified copy 
of the document by fax or another technical mean of communication used by the Court and 
the recipient7.  

 
c) The expedited procedure 

i) Written part of the expedited procedure 

According to Art 105 of the Rules of Procedure of the Court, the President of the 
Court, at the request of the referring court or, exceptionally, of his own motion, may, after 
hearing the Judge Rapporteur and the Advocate General, decide that a reference for a 
preliminary ruling is to be determined pursuant to an expedited procedure derogating from 
the provisions of these Rules. 

The sue petition according to the expedited procedure must be a separate writing when 
submitting the application or memos8. Thus, within a term established by the President, 
which cannot be less than 15 days, the interested persons may submit memos or written 
observations.  

Art 134 of the Rules of Procedure states that under the expedited procedure, the 
application initiating proceedings and the defense may be supplemented by a reply and a 
rejoinder only if the President, after hearing the Judge-Rapporteur and the Advocate 
General, considers this to be necessary. 

The President may invite these interested persons to limit their memos or written 
observations only to the essential legal aspects using the request for the preliminary ruling. 
Possible memos or written observations shall be communicated before the hearing to all 
interested persons stated by Art 23 of the Statute. The Court shall rule after hearing the 
Advocate General9.  

Art 134 Para 2 states that an intervener may submit a statement in intervention only if 
the President, after hearing the Judge-Rapporteur and the Advocate General, considers this 
to be necessary10.  

If the statement in intervention shall be accepted, the intervener shall receive all 
procedural acts notified to the parties, except the material means of evidence or secret 
writings.  

The statement in intervention must comprise the conclusions of the intervener 
regarding the supporting, totally or partially, of the conclusions of one of the parties, the 
reasons and arguments invoked by the intervener, the evidences on which he relies upon 
and, if necessary, the proposal for evidences. 

 

                                                 
7 Mihai Şandru, Mihai Banu, Dragoş Călin, Procedura trimiterii preliminare. Principii de drept ale Uniunii Europene şi 

experienţe ale sistemului român de drept, C. H Beck Publ.-house, Bucharest, 2013, p.493-494. 
8 Adina Vlăsceanu, Tudorel Ştefan, Alina Nicoleta Vlăsceanu, Procedura hotărârii preliminare, Hamangiu Publ.-house, 

Bucharest, 2009, p.331. 
9 Rules of Procedure of the Court of Justice of the European Union. 
10 Fabian Gyula, Dreptul procesual al Uniunii Europene, Hamangiu Publ.-house, Bucharest, 2014, p.105. 
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ii) Oral part of the expedited procedure  

Art 135 of the Rules of Procedure states that immediately after the submission of the 
memo for defense or, if the decision to determine the case pursuant to an expedited 
procedure is not made until after that pleading has been lodged, once that decision has been 
taken, the President shall fix a date for the hearing which shall be communicated forthwith 
to the parties. The President may postpone the date of the hearing where it is necessary to 
undertake measures of inquiry or where measures of organization of procedure so require.  

Also, the parties may amend their argumentation and may submit or propose evidences 
during the oral phase of the procedure. The parties invoke the reasons for which these 
elements have been presented with delay11.  

 
d) Written part of the urgent procedure 

i) Written part of the urgent procedure 

Art 109 of the Rules of Procedure of the Court states that when the referring court or 
tribunal has requested the application of the urgent procedure or where the President has 
requested the designated Chamber to consider whether it is necessary to deal with the 
reference under that procedure, a request for a preliminary ruling shall be served forthwith 
by the Registrar on the parties to the main proceedings, on the Member State from which 
the reference is made, on the European Commission and on the institution which adopted 
the act the validity or interpretation of which is in dispute. 

The decision as to whether or not to deal with the reference for a preliminary ruling 
under the urgent procedure shall be served immediately on the referring court and on the 
parties, Member State and institutions referred to in the preceding paragraph. The decision 
to deal with the reference under the urgent procedure shall prescribe the time-limit within 
which those parties or entities may lodge statements of case or written observations. The 
decision may specify the matters of law to which such statements of case or written 
observations must relate and may specify the maximum length of those documents. 

Where a request for a preliminary ruling refers to an administrative procedure or 
judicial proceedings conducted in a Member State other than that from which the reference 
is made, the Court may invite that first Member State to provide all relevant information in 
writing or at the hearing. 

As soon as the notification has been effected, the request for a preliminary ruling shall 
also be communicated to the interested persons referred to in Art 23 of the Statute, other 
than the persons served, and the decision whether or not to deal with the reference for a 
preliminary ruling under the urgent procedure shall be communicated to those interested 
persons as soon as the service has been effected12. 

Thus, unlike the normal preliminary procedure (including for the cases of expedited 
procedure), during the urgent procedure only the parties of the main proceedings may lodge 
written notes, the Member State from which the reference is made or the European 
institutions. In practice, a term of 10 up to 15 working days shall be granted for lodging of 
written notes. The written notes shall be translated in the working language of the Court, 
namely in French.  

 

                                                 
11 Rules of Procedure of the Court of Justice of the European Union. 
12 Rules of Procedure of the Court of Justice of the European Union. 
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ii) Oral part of the urgent procedure  

In all cases of urgent procedure the hearing is mandatory. It shall be fixed in a short 
term and shall be held in the procedural language, nevertheless the participant Member 
States may intervene in their own language. Unlike the normal procedure, the Court shall 
not draft a minutes of the hearing. 

The Advocate General shall not lodge conclusions for this case, but he shall be 
“heard”. In practice, the Advocates General express in wrote their position, this position 
being used only internally, for the need of deliberation, which shall be fixed only a few 
days after from the adoption of the position of the Advocate General. This practice 
generated doctrinaire critics, thus in the present as soon as the Advocate General presents in 
written his position, it is also available for the public13.  

 
 
Conclusions 
 
We may, for good reasons, state that through the regulation and implicit application of 

the preliminary procedure, generally, either we are talking about the usual procedure, or the 
expedited or urgent procedures, it is aimed a uniformity of the jurisprudential mean of 
interpretation of the communitarian law in relation to the national courts. This aspect 
derives from the cooperation of the super-national court with the national courts and 
tribunals, cooperation supporting the latter ones to rule a fair decision, also avoiding a 
national jurisprudence contrary to the communitarian law. Thus, through the application of 
the two procedures derogative from the usual form, we fit within the terms of the above 
mentioned commentary, emphasizing the “specter” if their areas of application. 
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DIRECTIVE 2011/99/EU OF THE EUROPEAN PARLIAMENT AND 
OF THE COUNCIL ON THE EUROPEAN PROTECTION ORDER 

 
Lavinia Mihaela VLĂDILĂ* 

 
 
Abstract. The article presents one of the most important European acts in the past few years 

regarding the area of violence against women and against domestic violence. This directive has been 

the answer of the European Union to the Istanbul Convention on violence against women and 

domestic violence drafted in May 2011 under the auspices of the European Council. The regulation, 

though criticized, represents a step forward in the spirit of some European values of cooperation in 

the area of justice, which consider the protection of the victims of domestic violence and especially of 

women, within the communitarian space, when they receive protection from the state against their 

aggressor. 

Keywords: European protection order, violence against women, domestic violence, victims’ 

protection 

 
 
Introduction 
 
One of the most important documents in the area of the protection of victims from 

domestic violence and violence against women, almost throughout Europe, is the Directive 

2011/99/EU of the European Parliament and of the Council, of 13 December 2011 on the 

European protection order
1 (EPO). 

 
Brief presentation of the EPO. Legal base for EPO. The idea of arming the European 

Union with a protection order has been boosted by the adoption of the Resolution of the 
European Parliament of 26 November 2009 and of the Resolution of the European Parliament 
of 10 February 2010. Also, in May 2010 was adopted the Stockholm Program, which stated, 
among other measures, the possibility that the victims of an offence to beneficiate from 
mechanisms of protection throughout the European Union2. These legal documents are 
completed by Art 3 Para 2 of the Treaty on the European Union (TEU) and Art 21 of the 
Treaty on the functioning of the European Union (TFEU), which guarantee the free 
movement of persons within the EU3. Though, the legal base of the EPO is represented by Art 
82 Para 2 of the TEU, which allows the European Parliament that together with the Council to 
adopt directives related to the rights of the victims of an offence and to integrate the principle 
of mutual recognition of the legal decisions and resolutions4. 

The premise of the Directive consists in that that if a person needs to be protected 
within a Member State of the Union, this protection needs to be extended also in other 
Member State if that person shall move or has already moved to that state. 

                                                 
* Associate Prof. PhD., Faculty of Law and Administrative Sciences, “Valahia” University of Târgovişte, Romania. 
1 The Directive has been published in the Official Journal of the European Union L 338/2 of 21 December 2011. 
2 Cepeda Carrasquero, Maoly, “Orden Europea de Protección: un paso adelante en la protección de las víctimas”, in 

Cuaderno Electrónico de Estudios Jurídicos, No 2/2014, p. 95. 
3 Ibidem, p. 92. 
4 Ibidem, p. 97. In this context, the EPO is complementary to the Council Framework Decision 2008/947/JHA and to 

the Council Framework Decision 2009/829/JHA. 
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This is why the objective of the Directive is to establish the measures for protection for 
all victims and their families and shall not apply only for the victims of gender based 
violence. The protection shall be extended for the victims of any kind of offence, from 

terrorism to human trafficking, with special reference to the minor victims
5. The offences 

for which the victims and their families need protection are among those endangering the 
life, physical and psychical integrity, dignity, freedom and sexual integrity of the person6.  

 
The concept of EPO. It is not that easy to define what EPO means. This because within 

the EU not all states use the same notion for the protection order, and, more important, not 
all states establish the same measures for protection, nor the same procedure for its 
approval. For instance, in Germany, UK and Romania the process for approving a 
protection order has a civil nature, in Spain it has a penal nature, but there are other states 
where this procedure is purely administrative7.  

Therefore, in accordance with the Directive, an EPO represents a resolution adopted by a 
judicial authority or an equivalent in a Member State of the EU8, which can be civil, penal or 
administrative, which establishes a series of protection measures in the penal area for the 
protection of the victim of an offence against a person causing danger (the offender)9.  

 
Premises for the adoption of an EPO. The European protection order is issued only 

when the issuant state has adopted penal measures for protection of the victim (not civil or 
administrative ones), adopted based on a decision or resolution regarding the protection 
measures10. It seems that the Spanish proposal for a Directive included the civil litigations 
which shall be covered by the Regulation No 606/2013 on mutual recognition of protection 
measures in civil matters, which refers to the same protection measures as the ones stated 
by the Directive, but presents a different mechanism for recognition11.  

However, the concept of “criminal cases” mentioned by the Directive is quite large, 
because it includes any means of criminal nature, even if the decision or resolution by 
which it has been approved is not definitive, and even if the issuant authority has a civil, 
penal or administrative nature12.  

For an EPO issued by a Member State to be recognized by another Member State to 
which the person in danger has moved to, are necessary a series of legal supplies: 

a) The existence of a state of danger manifested by a natural person, called 
“person causing danger” against another natural person, called “protected person”. The 

                                                 
5 Sanz-Díez de Ulzurrun Lluch, Marina, ”La Orden Europea de Protección de víctimas de delitos. Análisis de la 

Directiva 2011/99/UE”, in the electronic publication of theURJC, BURJC DIGITAL, published on 05.03.2014, 
https://eciencia.urjc.es/bitstream/handle/10115/12122/La%20orden%20europea%20de%20protección%20de%20víct
imas%20de%20delitos.pdf?sequence=1&isAllowed=y, p. 4. 

6 According to Pct. 9 of the Preamble and Art 1 of the Directive 2011/99/EU. 
7 Cepeda Carrasquero, Maoly, op. cit., p. 98. See also Sanz-Díez de Ulzurrun Lluch, Marina, op. cit., p. 4. 
8 Except Ireland and Denmark which, according to Art 1 and 2 of the Protocols 21 and 22 of the TEU and TFEU, have 

stated that shall not participate in the adoption of this Directive and for which it is not applicable. On the contrary, the 
United Kingdom of Great Britain and Northern Ireland has declared that it agrees to the Directive. 

9 In accordance with Pct. 20 of the Preamble and Art 2 of the Directive 2011/99/EU. 
10 According to Pct. 10 and 16 of the Preamble to the Directive 2011/99/EU. By decision it refers to the definition of the 

Council Framework Decision 2008/947/JHA of 27 November 2008, while the resolution on the measures for 
supervision is defined by the Council Framework Decision 2009/829/JHA of 23 October 2009. 

11 Freixes, Teresa; Román, Laura (coord.), Protección de la víctimas de violencia de género en la UE, Publicacions 
URV Publ.-house, Tarragona, 2014, p. 16. 

12 Peyró Llopis, A., “La protección de las víctimas en la Unión Europea: la Orden europea de protección”, in Revista 
Española de Derecho Europeo, nr. 46/2013, pp. 12 şi urm., apud. Sanz-Díez de Ulzurrun Lluch, Marina, op. cit., p. 5. 
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Directive does not cover the situation in which the danger originates from a terrorist or 
criminal organization13.  

b) The protection measures which can be recognized by an EPO are strictly stated 
by Art 5 of the Directive, namely14: 

– a prohibition from entering certain localities, places or defined areas where the 
protected person resides or visits; 

– a prohibition or regulation of contact, in any form, with the protected person, 
including by phone, electronic or ordinary mail, fax or any other means;  

– a prohibition or regulation on approaching the protected person closer than a 
prescribed distance. 

c) The quoted measures protect the victim and his family, thus the EPO cannot be 
granted when it is about the social reintegration of the person generating a danger or when 
it is necessary the protection of a witness. 

 
The law applicable for the recognition of the protection order is the national law of the 

executing state, as well as the law applicable when the order was issued is that of the issuant 
state. If the person causing danger breaches the order, the executing state shall have the 
competence to apply its national law in order to impose criminal sanctions, if such breach 
represents an offence, and to adopt the measures necessary to end such breach of the EPO15.  

 
Regarding the European protection order, the Directive offers for the Member States a 

draft but, mainly, the information which must be filled in are: the identity and nationality of 
the protected person, the identity and nationality of the person causing danger, 
identification of the competent authority of the issuing State, identification of the legal act 
containing the protection measure on the basis of which the European protection order is 
issued, a summary of the facts and circumstances which have led to the adoption of the 
protection measure in the issuing State, the prohibitions or restrictions imposed on the 
person causing danger16. It must be mentioned that the model presented by the Directive 
Annex has been integrated in the model of the European protection order stated by the 
annex to the Law No 217/2012 modified.  

 
The procedure for granting an EPO. The order can be issued both within the issuant 

state, as well as within the executing state, but if the request of the protected person is made 
by the executing state, the latter one shall have to notify the competent authority of the issuant 
state17. The only person who can submit the request for an EPO is the protected person18.  

But before receiving an EPO, Art 6.4 of the Directive states that the person causing 
danger has the right to be heard and to reject the protection measures, unless he already 
beneficiated of these rights in the original trial which led to the adoption of the protection 
measures in the issuant state. The court shall also have to verify if the request fulfils the 
previous mentioned conditions but also, if there is any reason to not recognize the EPO. 
According to Art 10 of the Directive, there are 9 reasons to reject a request for an EPO: 

                                                 
13 Sanz-Díez de Ulzurrun Lluch, Marina, op. cit., p. 6. 
14 In accordance with Art 5 of the Directive 2011/99/EU. 
15 According to Art 11 of the Directive 2011/99/EU. 
16 According to Art 7 of the Directive 2011/99/EU. 
17 According to Art 1 Pct. 3 of the Directive 2011/99/EU. 
18 Sanz-Díez de Ulzurrun Lluch, Marina, op. cit., p. 7. 
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a) the European protection order is not complete or has not been completed within the 
time limit set by the competent authority of the executing State;  

(b) the requirements set out in Article 5 have not been met;  
(c) the protection measure relates to an act that does not constitute a criminal offence 

under the law of the executing State;  
(d) the protection derives from the execution of a penalty or measure that, according to 

the law of the executing State, is covered by an amnesty and relates to an act or conduct 
which falls within its competence according to that law;  

(e) there is immunity conferred under the law of the executing State on the person 
causing danger;  

(f) criminal prosecution, against the person causing danger, for the act or the conduct 
in relation to which the protection measure has been adopted is statute-barred under the law 
of the executing State;  

(g) recognition of the European protection order would contravene the ne bis in idem 
principle;  

(h) under the law of the executing State, the person causing danger cannot, because of 
that person’s age, be held criminally responsible for the act or the conduct in relation to 
which the protection measure has been adopted (a minor who is not criminally liable);  

(i) the protection measure relates to a criminal offence which, under the law of the 
executing State, is regarded as having been committed, wholly or for a major or essential 
part, within its territory (this reason assumes the compliance with the principle of the 
territoriality of the criminal law). 

For the decision to grant or not an EPO shall be considered two more criteria, namely: 
the duration of time which the protected person shall spend in the executing state and the 
importance of the need for protection19. When the executing state shall recognize the order, 
shall also take into consideration the circumstances of the case, the emergency of the 
measure, if the protected person is already in the executing state, as well as the danger to 
which the person is exposed20.  

The procedure is emergent in the executing state, without unjustified delays and 
implies the recognition of the EPO issued by the issuant state and the adoption of a 
resolution stating any of the measures established in its national law for an similar situation. 
It is not necessary for the measures to have the same names in the legal orders of both 
states, but it is substantially important to represent the same thing21.  

The urgent feature of the procedure, as well as the principle of the mutual recognition 
of the judicial decisions and resolutions within the EU requires that, for the application of 
the EPO, are not necessary other procedures, nor new evidences to be presented as well as 
the issuant state would have not adopted the resolution. In this meaning, the executing state 
is the state in which the protection of the victim shall be extended, but it is necessary the 
validation of the protection measures previously adopted by the issuant state, to be 
recognized the circumstances for which the measures were adopted and therefore to 
recognize the need to protect the victim within its territory22.  

Analyzing all these conditions, premises and supplies, as well as the reasons for not 
recognizing an EPO, the authority of the executing state has two main solutions: 

                                                 
19 Ibidem 
20 According to Art 15 of the Directive 2011/99/EU. 
21 According to Art 9 and 15 of the Directive 2011/99/EU. 
22 According to Pct. 18, 20 and 29 of the Preamble to the Directive 2011/99/EU. 
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a) To approve the request and issue the EPO. The competent authority of the 
executing State shall inform the person causing danger and the protected person of any 
measures adopted, as well as of the possible legal consequence of a breach of such measure 
in accordance with the Directive 2011/99/EU. The address or other contact details of the 
protected person shall not be disclosed to the person causing danger unless such details are 
necessary in view of the enforcement of the measure23; 

b) To reject the request for recognition of the EPO, case in which it shall inform the 
issuant state and the protected person about the grounds for refusal. Also, it shall inform the 
protected person about the means for appeal regarding this decision and the possibility, if 
necessary, to request protection measures in accordance with the internal law of the 
executing state24. 

For all cases, the authority of the executing state, if it approves the request to grant an 
EPO may, also, modify, extend, revise, revoke and cancel the recognized order25. 

If the person causing danger does not comply with the protection measure(s), the 
competent authority of the executing state shall be responsible with the establishment of 
criminal sanctions, as well as the adoption of any measures complaint with its domestic law 
to end this breach of the EPO26; also. It shall notify the issuant state about the non-
compliance with the measures for protection by the person causing danger27.  

Even if does not result in an explicit manner, the EPO is not permanent, therefore it 
has a limited duration or it can be revoked after a specified period. Art 14 of the Directive 
states certain reasons for the suspension of an EPO, such as: where there is clear indication 
that the protected person does not reside or stay in the territory of the executing State; 
where the maximum term of duration of the measures adopted in execution of the European 
protection order has expired; where a judgment within the meaning of Framework Decision 
2008/947/JHA or of Framework Decision 2009/829/JHA, is transferred to the executing 
State after the recognition of the European protection order. 

 
 
Conclusions 
 
In the end of our analysis it must be underlined that Romania fulfils all requirements 

for the recognition of an EPO issued by another state, but cannot adopt a decision with a 
protection order recognized by another EU Member State, because the procedure has a civil 
nature, thus non-compliant with the condition of the Directive, namely all measures to have 
a criminal nature. In other words, Romania can only be an executing state, and not an 
issuant one. In accordance with the Romanian domestic law, the authority with competence 
in the recognition of an EPO shall be a civil court, namely the court of first instance in 
whose jurisdiction domiciles/resides the protected person. 

                                                 
23 According to Art 9 Pct. 3 of the Directive 2011/99/EU. 
24 According to Art 10 Pct. 2 of the Directive 2011/99/EU. 
25 According to Art 13 Pct. 1, Let a) of the Directive 2011/99/EU. 
26 According to Art 11 Pct. 2, Let. a) and c) of the Directive 2011/99/EU. 
27 According to Art 12 of the Directive 2011/99/EU. 
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