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THE ANALYSIS OF DIFFERENT CONTROVERSIES  
REGARDING THE PROCEDURE OF DISCIPLINARY 

INVESTIGATION OF THE EMPLOYEES 
 

Andra Nicoleta PURAN * 
 

 

Abstract: Disciplinary liability of employees is a form of juridical liability specific to labor law, 

being engaged in case of committing a misconduct. To limit the discretionary power of the employer, 

however, the legislature has established a set of rules and legal guarantees. The regulations 

regarding disciplinary liability caused a series of controversies in juridical doctrine and 

jurisprudence, controversies that will be analyzed in this study. 

Keywords: procedure, disciplinary investigation, failure of the employee to be present, the 

suspension of the individual employment contract 

 
 
1. The procedure of the disciplinary investigation 
 

The preliminary investigation begins with the notification of the employer regarding 
the commission of a disciplinary offence by an employee1. The employer can be notified by 
every person who has knowledge about such offence or he can be notified ex officio.  

After finding out about the offence committed by one of the employees, the employer 
appoints a commission to perform the preliminary investigation. The commission may be 
created ad hoc, by the internal regulation or by any other act issued by the employer.  

In order to perform a valid investigation it is necessary that the employee be 
summoned2. According to Art 251 Para 2 „for the performance of the preliminary 

disciplinary investigation the employee shall be summoned in writing by the person 

appointed by the employer to perform the investigation, stating the subject matter, date, 

time and place of the meeting”.  
As resulted from these legal provisions, the summoning shall be mandatorily written. 

If the employee is at his working place and the reasons for the investigation are orally 
communicated to him, the legal obligation of the summons is not legally fulfilled, because 
the law does not state in this regard3.  

In a case it was held that „under the aspect of the means of summons, the legislator 

states only that this must be made in written, without proving that it was made through a 

mandate, a registered letter with confirmation of receipt, thus as stated, under the sanction 

of the absolute nullity, for the communication of the decision to cease the labor agreement; 

                                                 
* Assistant PhD, Faculty of Law and Administrative Sciences, University of Pite�ti; Post-doctoral researcher, Titu 

Maiorescu University, Bucharest. 
This work was supported by the strategic grant POSDRU/159/1.5/S/141699, Project ID 141699, co-financed by the 
European Social Fund within the Sectorial Operational Program Human Resources Development 2007-2013. 

1 See also M. Volonciu in Al. Athanasiu, M. Volonciu, L. Dima, O. Cazan, Codul muncii. Comentariu pe articole, 2nd 
Volume, Art 108-298, C.H. Beck Publ. House, Bucharest, p. 378. 

2 See also M. Volonciu in Al. Athanasiu, M. Volonciu, L. Dima, O. Cazan, Codul muncii. Comentariu pe articole, 2nd 
Volume, Art 108-298, op.cit., p.380. 

3 Bucharest Court of Appeal, 7th Civil and labor disputes and social security Division, Decision No 1892/R/2007, in L. 
U��, F. Radu, S. Cristescu, Codul muncii adnotat, 2nd Volume, Hamangiu Publ. House, Bucharest, 2009, p.542  
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as a consequence, where the law does not state, neither the interpreter can do that by 

adding extra conditions than the ones already intended by the legislator”4. 
A „notice of meeting” which does not state all the elements mentioned by Art 251 Para 1 

of the Labor Code, by which the employee is invited to attend a meeting which shall evaluate 
his activity, by no means his disciplinary investigation, does not fulfill the legal conditions5. 

The reason for which the legislation, in Art 251 of the Labor Code, inserted the 
requirement of the written notification, by stating the subject matter, date, time and place of 
the meeting, was to give the employee the possibility to prepare his defense and evidences 
aware of the offence for which he is accused of and which must be communicated to him6. 

Both in practice and doctrine has been shown that there are two means regarding the 
communication of the notification on the meeting7: 

The first one consists in the direct handling of the document to the called employee, 
which involves a signature of receipt in the employer’s evidences (usually, on a copy of the 
notification); 

The second one, in case of the refusal to receive it or of the employee’s absence from 
the facility, the notification shall be made by a registered letter at the domicile or residence 
communicated by him to his employer. Can also be drawn a minute registering the refusal 
to receive the document.  

Regarding the term for the notification on the disciplinary investigation of the 
employee, the Labor Code states none, prior to the date established for the performance of 
the investigation. But the employer must be within the limits stated by Art 252 Para 1 of the 
Labor Code. According to this legal provision, the employer shall order the application of 
the disciplinary measure within 30 calendar days from the acknowledgement of the 
disciplinary offence, but no later than six months after the date of the disciplinary offence. 
The two terms are maximum terms for the performance of the preliminary disciplinary 
investigation and for establishing a disciplinary measure. Thus, from the date of the 
acknowledgment of the disciplinary offence, which must be within 6 months from the date 
of the disciplinary offence, the employer has maximum 30 calendar days to order a 
disciplinary measure.  

The notification cannot be handled in the day established for the investigation8, nor 
with one day prior to the day settled9. At the moment of the hearing the employee shall be 
present in from of the special commission, being able to defend himself, to present the 
evidences and reasons that he considers necessary.  

Also, according to Art 251 Para 3, the employee has the right to be assisted, at his 
request, by a representative of the trade union he belongs to10. Though there is the 

                                                 
4 Constan�a Court of Appeal, Civil Division, for cases on minors and family, as well as for labor disputes and social 

securities, Decision No 72/CM/2007, in Al. �iclea, Tratat de dreptul muncii, 7th Edition, revised and amended, 
Universul Juridic Publ. House, Bucharest, 2013, p.827. 

5 Bucharest Court of Appeal, 7th Civil and labor disputes and social security Division, Decision No 2634/R/2007, in L. 
U��, F. Radu, S. Cristescu, Codul muncii adnotat, 2nd Volume, op. cit., 2009, p.544. 

6 Bucharest Court of Appeal, 7th Civil and labor disputes and social security Division, Decision No 2799/R/2006, in Al. 
�iclea, Codul muncii comentat, Hamangiu Publ. House, Bucharest, 2008, pp.773-774. 

7 Bucharest Court of Appeal, 7th Civil and labor disputes and social security Division, Decision No 4048/R/2005, in L. 
U��, F. Radu, S. Cristescu, Codul muncii adnotat, 2nd Volume, op. cit., 2009, p.541. 

8 Bucharest Court of Appeal, 7th Civil and labor disputes and social security Division, Decision No 6350/R/2009, in the 
Revista român� de dreptul muncii, No 1/2010, p.114. 

9 Bucharest Court of Appeal, 7th Civil and labor disputes and social security Division, Decision No 235/R/2008, in L. 
U��, F. Radu, S. Cristescu, Codul muncii adnotat, 2nd Volume, op. cit., 2009, p.546. 

10 See also M. Volonciu in Al. Athanasiu, M. Volonciu, L. Dima, O. Cazan, Codul muncii. Comentariu pe articole, 2nd 
Volume, Art 108-298, op.cit., p.379. 
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possibility that the employee not be a trade union member or that there is no trade union in 
that facility. For this reason, it would be appropriate the appropriation of the French legal 
solution (Art L1332-2 Code du Travail), in the meaning that the assistance be performed by 
another employee, nominated by the person investigated11. In the doctrine there are 
different opinions regarding the assistance of the employee by an attorney. Thus it is 
considered that according to the law, there is no possibility that the employee be assisted by 
a person outside the facility, even if it is an attorney12. 

According to another opinion13, „the employee has the right to be assisted by a 

attorney, based on the provisions for the practice of the profession as attorney, this right 

being superior and different than the one based on which the employee may be assisted, at 

his request, by a representative of the trade union he belongs to”. Also, in jurisprudence14 
was mentioned that the employer’s refusal to accept the participation of an attorney of the 
disciplinary investigated employee in the preliminary investigation, was violated the right 
to defend himself of the employee. 

The Labor Code15 is compliant with the international provisions in the area of human 
rights, as well as with the Romanian Constitution, thus guaranteeing the right to self-
defense. The employee has the right to bring all the evidences and to present all reasons 
necessary to prove his innocence.  

After hearing the employee and analyzing the evidences, the commission shall draw a 
report or minute, mentioning the results of the preliminary investigation, the reasoning for 
which the employee’s evidences were rejected, the proposal for disciplinary measures or 
the proposal not to sanction the employee, as well as the possible measure to be taken. It 
shall also state the fact that the employee failed to be present at the hearing, or his refusal to 
defend himself, if necessary. The competent authority to apply the sanction may take into 
account the proposal of the commission or to decide on its own after analyzing the result of 
the investigation, mentioned by the document drawn by the commission. 

 
 

2. The suspension of the individual employment contract  
of the employee during the preliminary disciplinary investigation 

 

Art 52 Para 1 Let a) states the possibility of suspending the individual employment 
contract during the disciplinary investigation. Thus, the suspension is a prerogative16 of the 
employer, who may or may not use it, depending on the seriousness of the offence for 
which the employee is under a disciplinary investigation and on the possibility to influence 
the course of the disciplinary investigation. The actual regulation does not state a term in 
which this suspension operates. In the legal practice it has been shown that „the suspension 

operates for as long as it takes the preliminary disciplinary investigation, period which 

                                                 
11 O. �inca, „Observa�ii referitoare la concedierea disciplinar� pentru abatere grav�”, in Revista român� de dreptul 

muncii, No 6/2008, p.39. 
12 See also Al. �iclea, Tratat de dreptul muncii, 7th Edition, revised and amended, op. cit., 2013, p.829; �. Beligr�deanu, 

„Competen�a statornicirii regulilor referitoare la cercetarea disciplinar� obligatorie, prealabil� aplic�rii unei sanc�iuni 
disciplinare”, în temeiul Codului muncii, in Dreptul Magazine, No 3/2012, p.70. 

13 �t. Naubauer, „Observa�ii privind dreptul salariatului de a fi asistat de avocat în cursul cercet�rii disciplinare 
prealabile”, in Revista român� de dreptul muncii, No 2/2010, p. 92. 

14 Decision No 689/25 April 2012 of the Târgu-Mure� Court of Appeal, Labor disputes and social security division, in 
Revista de drept social, No 1/2013, p.47. 

15 Art 251 Para 1 of the Labor Code. 
16 See C. Nenu, Dreptul muncii, University of Pitesti Publishing House, Pitesti, 2010, p. 56. 
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cannot be left to the exclusive appreciation of the employer, because such situation would 

encourage him to abuse it”17. 
The old form of the Labor Code also stated the disciplinary sanction of suspending the 

individual employment contract for a period of 10 days18, but this sanction is no longer 
stated by the actual Labor Code.  

Starting from the old regulation and from the doctrine regarding it, in a case19, it was 
wrongly mentioned that „the suspension should not exceed the reasonable period of 10 

days, in order to not alter the reason of Art 52 Para 1 Let a) of the Labor Code in an abuse 

from the employer”, stating that maintaining the suspension of the individual employment 
contract during the entire disciplinary investigation is not legal. In the same case, the appeal 
court20 stated that „from the economy of the legal provision, it results, on one hand, that a 

certain suspension is the expression of the unilateral will of the employer, and on the other 

hand that the temporal limitation of the suspension is stated by the law (during the 

disciplinary investigation), without establishing for the employer another obligation to 

precisely determine in the content of the decision ordering the suspension the exact date 

until the measure is valid. The law does not state a minimum, maximum or other type of 

term for which the suspension may be ordered, the only condition stated by Art 52 Para 1 

Let a) of the Labor Code mentioning the existence of an ongoing disciplinary investigation 

against the employee. The measure cannot be order neither before the start, nor after the 

conclusion of the disciplinary investigation”. 
From the corroboration of Art 52 Para 1 Let a) with Art 252 Para 1 of the Labor Code it 

results that the suspension of the employment contract under these circumstances cannot 
exceed 30 days, the maximum period in which a disciplinary sanction must be ordered. The 
employer may order the suspension of the individual employment contract after the initiation 
of the disciplinary investigation, in any of its phases, but not after it has been concluded.  

For the protection of the employees’ rights, Art 52 Para 2 states for the employer the 
obligation to pay compensation to the employee consisting in the salary plus the rights that 
he was deprived of during the suspension, but also the resumption of his previous activities, 
if his innocence is proven after the disciplinary investigation. The compensation shall be 
subjected to the rules of the contractual civil liability. 

But if the employee is found guilty, then he shall be deprived of his salary and all the 
rights during the suspension. 

 
 

3. The effects of the employee’s absence without an objective 
reason during the preliminary disciplinary investigation 

 

Art 251 Para 3 of the Labor Code states that the failure of the employee to respond to 
the summons under the legal conditions without an objective reason shall give the employer 
the right to take the disciplinary measure without performing the preliminary disciplinary 
hearing..  

                                                 
17 Bucharest Court of Appeal, 7th Civil and labor disputes and social security Division, Decision No 86/R/2008. 
18 For an analysis of the cumulus of this term with the suspension term determined by the preliminary investigation see 

also O. �inca, „Unele observa�ii referitoare la suspendarea contractului individual de munc�”, in Dreptul Magazine, 
No 5/2006, pp.74-81. 

19 Civil Decision No 836/15 May 2012 of the C�l�ra�i Court in Revista român� de jurispruden��, No 6/2012, pp.178-179. 
20 Civil Decision No 5857/31 October 2012 of the Bucharest Court of Appeal, 7th Civil and labor disputes and social 

security Division, summarized and commented by L. U�� in Revista român� de jurispruden��, No 6/2012, p.181. 
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The above mentioned provisions are clear enough regarding the effect of the 
employee’s unjustified absence21 without an objective reason in the preliminary 
investigation. But if the summons does not meet all the required legal elements, for instance 
the notification has been received by the employee after the time when the hearing was to 
be held, his absence is no longer unjustified22. 

Thus, in the doctrine was raised the issue whether the absence of the employee legally 
summoned, without having an objective reason, is a disciplinary offence.  

A first opinion23 considers that Art 251 of the Labor Code is in the favor of the employees 
and so „it is unconceivable that he shall be sanctioned if he refuses to attend the hearing for 

which he has been legally summoned according to Para 2 of the mentioned article”. 
A second opinion states that „the unjustified refusal of the employee to be present at 

the hearing for which he was summoned according to Art 267 Para 2 (A/N: the actual Art 

251 Para 2 of the Labor Code) represents a disciplinary offence (different than the offence 

for which the employee was summoned), because due to this behavior, the employee guiltily 

ignores the legal provisions and orders of his hierarchic superiors (the procedure of the 

summoning being stated by the law, but conditioned by the written notification of the 

employee stating the subject matter, date, time and place of the hearing)”24. 
The followers of this opinion25 state that the debated provisions are not exclusively in the 

favor of the employees, but also in the favor of the employer, because it covers him from the 
effects of the failure to perform the preliminary investigation. Also it is stated that if Art 251 
Para 2 accepts the absence of the employee from the hearing only for objective reasons, in all 
the other cases, the employee commits with guilt an offence regarding his job.  

“It is indisputable true that offering the employee the possibility to defend himself does 

not represent the obligation to do so, but it is a right; only in the given case, cannot mean 

the removal of the subordination of the employee towards his employer. Being 

subordinated, the employee cannot answer without reason – nor in the doctrine should be 

accepted that he may not answer to the justified notification from his employer – without 

considering that he has committed a disciplinary offence. Only the formulation of the 

defense during the hearing is a right (a faculty), while the presence during that hearing is 

an obligation. This is why the person concerned – being absent without reason during the 

disciplinary investigation – commits a new disciplinary offence which can be separately 

investigated and sanctioned”26. 
It was also stated in the doctrine27 that „the failure of the employee to be present 

during the hearing could be considered a disciplinary offence, which may be sanctioned 

                                                 
21 The doctrine appreciated that illness is a justified reason for the absence during the preliminary investigation, the 

proof being made in any way, not just with a medical certificate (M. Volonciu, note to the Civil Decision No 
4121/R/2007 of the Bucharest Court of Appeal, in the Revista român� de jurispruden��, No 1/2009, pp.167-170). 

22 Decision No 65/26 October 2010 of the Ia�i Court of Appeal in D. Oancea, �t. Irinel Bivolaru, Concedierea 
salaria�ilor. Practic� judiciar�, Hamangiu Publ. House, Bucharest, 2011, p.163. 

23 S. Duicu, „Refuzul neîntemeiat al salariatului de a se prezenta la convocare în vederea cercet�rii disciplinare 
prealabile poate constitui – el însu�i – o abatere disciplinar�”, in Dreptul Magazine, No 9/2004, pp.84-85. 

24 M. Furtun�, „Constituie refuzul nejustificat al salariatului de a se prezenta la convocarea prev�zut� de Art 267 alin 2 
din Codul muncii abatere disciplinar�?”, în Dreptul Magazine, No 1/2005, p.74. 

25 I. T. �tef�nescu, „Efectele refuzului nejustificat al salariatului de a se prezenta la cercetarea disciplinar� prealabil� 
sanc�ion�rii disciplinare”, in Dreptul Magazine, No1/2005, p.77; �. Beligr�deanu, „Efectele refuzului nejustificat al 
salariatului de a se prezenta la cercetarea disciplinar� prealabil�”, in Dreptul Magazine, No 8/2005, p.122 and next. 

26 I. T. �tef�nescu, Tratat teoretic �i practic de drept al muncii, 2nd Edition revised and amended, Universul Juridic Publ. 
House, Bucharest, 2012, p.747. 

27 R. Dimitriu, Contractul individual de munc�, prezent �i perspective, Tribuna Economic� Publ. House, Bucharest, 
2005, p.327. 
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either separately, or by aggravating the sanction applied by the employer for the first 

offence, which is under investigation”. 
Another opinion28 considers that „the presence during the hearing of the employer is a 

right of the employee, and not his obligation”. The conclusion also results from Art 251 
Para 4 of the Labor Code, according to which: „during the preliminary disciplinary 

hearing, the employee shall have the right to develop and submit any argument in his favor 

and provide the person appointed to perform the hearing all pieces of evidence and 

motivations he considers to be necessary, and also the right to be assisted, at his request, 

by a representative of the trade union he belongs to”. Thus, we are not talking about the 
obligation to defend himself, but about the right to defense, because no person shall be 
obliged to defend himself. „It is impossible to accept that the right to defense is exercised 

during the obligation of the employee to be present at the meeting convened by his 

employer. It is at the summoned person’s discretion to be or not to be present, thus 

exercising or not his right to defense. Sure that the absence from the meeting leads to the 

impossibility of exercising his right, with all the negative consequences ensuing in the 

establishment of the guilt, and, eventually, the aggravation of his liability”. 
The absence caused by objective reasons of the employee legally summoned for the 

preliminary investigation has as first consequence the prerogative of the employer29 to 
order the sanction without performing the preliminary investigation30. This effect is in fact 
an exception from the obligation to perform the disciplinary investigation.  

A second consequence is the non-exercise of the subjective right to defense of the 
employee. Thus, he will no longer be able to form the defenses and to present the evidences 
proving his innocence, the non-exercise of the right being imputable to him.  
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THE LAW APPLICABLE FOR THE MAINTENANCE 

OBLIGATIONS WITH AN INTERNATIONAL ELEMENT 
 

Andreea DR�GHICI * 
 

 

Abstract: The maintenance obligation is a special obligation, with its own features different 

than the obligations specific to the common law, features imposed by the purpose for which the 

legislator has considered necessary to expressly state it, namely the insurance of the means for living 

for the person entitled. In the hypothetic case in which the maintenance obligation presents an 

international element, we are thus located in the area of the international private law, raising the 

issue of the law applicable for this obligation. The identification of the law applicable for these 

judicial relations shall be made based on the judicial conflicting norms. 

Keywords: the maintenance obligation, applicable law, international element  
 

 
1. The maintenance obligation with an international element – object of the private 

international law 
 

Neither the Family Code, nor the actual regulation expressly define the legal 
maintenance obligation, being limited only in presenting the conditions in which is it owed 
and received; the persons among which this obligation is born and implicitly the order in 
which it is owed, as well as some aspects regarding the moment and means of enforcement. 
From these legal provisions in the doctrine were stated several definitions regarding this 
obligation, emphasizing on what the law expressly states1. In this regard, we may state that 
the legal obligation of maintenance is a duty established by the law between certain categories 
of persons (related or not) with the purpose of ensuring, if necessary, their existence. 

The law exemplifies the relations of private international law, but it does not define 
them. Therefore, in the absence of a legal definition, the relation of private international law 
has been defined2 as the social relations with an international element established between 
particulars, natural and/or legal persons, which are found on a judicially equal position. 

Regarding the international element, in the doctrine it is shown that it is „the 
circumstance in relation to a legal relation due to which this relation is connected with 
multiple systems of law (or laws belonging to different states)”3, „a circumstance regarding 
one of the elements of the legal relation which makes it have connections with one or more 
systems of law”4, „a circumstance with a diverse nature, which is connected with a private 
law report, circumstance which offers it the international feature”5. 

As far as we are concerned, we note the definition according to which „the 
international element is a legal fact of attachment which regards the elements of the legal 

                                                 
* Lecturer PhD, Faculty of Law and Administrative Sciences, University of Pite�ti 
1 I.P. Filipescu, Tratat de dreptul familiei, All Publ. House, Bucharest, 1993, p.413; Al. Bacaci, V.C. Dumitrache, C. 

Hageanu, Dreptul familiei, 7th Edition, C.H.Beck Publ. House, Bucharest, 2012, p.264 
2 R. Duminic�, L. Olah, Drept interna�ional privat. Partea general�, în reglementarea Noului Cod Civil �i a Noului Cod 

de procedur� civil�, Sitech Publ. House, Craiova, 2014, pp.17-18 
3 I.P Filipescu, A.I. Filipescu, Tratat de drept interna�ional privat, reviewed and amended, Universul Juridic Publ House, 

Bucharest, 2005, p.21 
4 D. A. Popescu, M. Harosa, Drept interna�ional privat, Tratat elementar, 1st Volume, Lumina Lex Publ. House, 

Bucharest, 1999, p.124 
5 T. Prescure, C.N. Savu, Drept interna�ional privat, Lumina Lex Publ. House, Bucharest, 2005, p.24 
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report and has the ability of generating a conflict of laws (positive conflict of laws) – 
attracting the incidence of two or more systems of law – or to offer the vocation of 
applicability to the material or unified norms”6. 

Related to the subjects of the judicial relation, the international element may consist of:  
- for natural persons: citizenship, domicile or residence, religion (for the systems of 

law where religion causes legal effects); 
- for legal persons: headquarters, nationality, goodwill, economic centre etc. 
Depending on the object of the legal relation, there is an international element for the 

movable and immovable assets when are located abroad, and depending on the content of the legal 
relation, the following situations may be distinguished (representing international elements): 

- the location for the conclusion of the legal document is abroad 
- the location for causing a prejudicing fact is abroad  
- the location for the enforcing of the legal document is abroad 
- the location where the person has deceased in abroad7 
 

 
2. The law applicable for the obligation of maintenance with an international element 
 

The identification of the law applicable for the obligation of maintenance with an 
international element shall be made based on the legal conflicting norms. Until the moment 
of the adoption of the Civil Code, the relevant provisions were found in Art 34-35 of the 
Law No 105/1992 on the regulation of the private international law rapports, provisions 
applicable also after the entrance into force of the Code, expressly stating it by the Law No 
71/2011 for the application of the Civil Code8. With the entrance into force of the New 
Code of Civil Procedure, by Art 83 Let e) of the Law No 76/2012 for the application of the 
Law No 134/2010 on the Civil Procedure Code, Law No 105/1992 was entirely abrogated.  

Art 2612 of the Civil Code establishes that the law applicable for the maintenance 
obligation is determined according to the laws of the European Union. 

From this perspective, the law of the European Union is formed by the provisions of 
the Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable 
law, recognition and enforcement of decisions and cooperation in matters relating to 
maintenance obligations9 which, by its Art 15 refers to the provisions in this area of the 
Hague Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations 
in Member States with obligations in this area10. 

Regarding the purpose and area of applicability of The Hague Protocol stated by Art 
1-2, it was shown that its norms are applied only for the establishment of the law applicable 
for the maintenance obligations, without prejudicing the law applicable to family relations 

                                                 
6 O. Ungureanu, C. Jugastru, A. Circa, Manual de drept interna�ional privat, Hamangiu Publ. House, 2008, Bucharest, p.4 
7 R. Duminic�, L. Olah, op.cit., p.19 
8 Regarding the issue of the plurality between the provisions of Art 2612 of the Civil Code and those of Art 34-35 of the 

Law No 105/2002, see Teodor Bodoa�c�, Aspecte critice privind obliga�ia legal� de între�inere în reglementarea 
Codului Civil, Dreptul Magazine, No 4/2012, pp.12-13. According to the quoted author, “Art 2612 of the Civil Code 
was created to replace the law mentioned by Art 34-35 of the Law No 105/1992 with the law of the European Union”. 
This solution is mandatory because it is the only way to justify the introduction of this text in the new Civil Code and it 
is possible the application of Art 34-35 of the Law No 105/1992 after 1st October 2011.  

9 Council Regulation (EC) No 4/2009 was published in the Official Journal of the European Union L 007/10 January 
2009. According to Art 76 this regulation is applied starting with 18 June 2011, under the condition of applying within 
the European Union at this date, The Hague Protocol of 23 November 2007. On the contrary, the Regulation shall be 
applied starting with the date of the application of The Hague Protocol.  

10 The 2007 Hague Protocol concluded by the Decision No 2009/941/EC of 30 November 2009 published in the Official Journal of 
the European Union L 331/16 December 2009, which is applied since 18 June 2011 along with Regulation (EC) No 4/2009.  
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from whom the maintenance obligation is resulted11. In this case, it was raised the question 
if the relations between persons of same sex may generate maintenance obligations12. 
Because the Protocol does not offer solutions for this issue, this means that the legality of 
the relation from whom the maintenance obligations are generated shall be appreciated 
based on the classic rules of the private international law13. 

As a consequence, the Protocol establishes the law applicable for maintenance 
obligations resulted from a family relation, kinship, marriage or alliance, including the 
maintenance obligation for a child regardless of the civil status of his parents14. This does 
not unify the family law and does not state norms regarding the conflicts of jurisdiction, nor 
norms regarding the administrative cooperation stated by the 2007 Hague Convention, but 
it is formed only by uniform norms based on which it is determined the law applicable for 
the maintenance obligations with an international element.  

Art 3 Para 1 of the Protocol establishes that for the maintenance obligations is applied 
the law of the state where the creditor has his common residence, except the cases for 
which the protocol states otherwise. In the hypothesis of the modification of the creditor’s 
common residence, the law of the state where his new common residence is located shall be 
applied from the moment of the modification.  

A series of special rules intended to encourage certain creditors are stated by Art 4-5 
of the Protocol. Thus, are stated special norms for the maintenance obligations owed by 
parents to their children, by others than the parents of the persons who have not turned 21 
years old, by children to their parents except the obligations resulted from the relations 
between spouses or ex-spouses. 

In the case in which, based on the law assigned by the general rule, the creditor cannot 
receive the maintenance from the debtor, as well as when the creditor notified the 
competent authority from the state where the debtor has his common residence, shall be 
applied the law of the forum. If however, according to this law, cannot be obtained the 
maintenance from the debtor, shall be applied the law of the state where the creditor has his 
common residence. When the debtor cannot receive the maintenance based on these norms, 
then shall be applied the law of the common citizenship of the parties, in the case in which 
both the debtor and creditor have the same citizenship. 

Also, according to Art 5 of the Protocol, the law established based on the general rule 
cannot be applied in the case of a maintenance between spouses, ex-spouses or parties to an 
annulled marriage, if one of the parties objects, and the law of another state, especially that 
of the state of their last common residence has a close connection to the marriage. In such 
context, shall be applied the law of the other state. 

Art 7-8 of the Protocol states the provisions regarding the autonomy of the parties’ 
will. Thus, in order to beneficiate of a special provision from a certain state, complying 
with the established rules, the parties may nominate the law of that state as being applicable 
for the maintenance obligation. The applicable law is established by an agreement, 
concluded in writing or recorded on any support, signed by both parties. According to Art 8 

                                                 
11 Y. Loussouarn, P. Bourel, P. de Vareilles-Sommières, Droit international privé, Dalloz, Paris, 2007, p. 442. 
12 V. Onaca, I. Burduf, W. Schuster, Noi instrumente comunitare în domeniul cooper�rii judiciare în materie civil�, 

comercial� �i dreptul familiei, in the Anals Euro Standard Publ. House, Bucharest, 2010, p.122 
13 Nicoleta Diaconu, Legea aplicabil� obliga�iei de între�inere cu element str�in, in the Annals of the “Constantin Brâncu�i” 

University of Târgu Jiu, Legal Sciences Series, No 1/2001, p.11 ; V. Onaca, I. Burduf, W. Schuster, op. cit., p. 122 
14 See I. Macovei, Drept interna�ional privat, C.H. Beck Publ. House, Bucharest, 2011, pp. 242-244; Nicoleta Diaconu, 

op. cit., pp.7-20 
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of the Protocol, the creditor and debtor of the maintenance obligation may assign by an 
agreement one of the following laws: 

- the law of any State of which either party is a national at the time of the designation; 
- the law of the State of the habitual residence of either party at the time of designation;  
- the law designated by the parties as applicable, or the law in fact applied, to their 

property regime;  
- the law designated by the parties as applicable, or the law in fact applied, to their 

divorce or legal separation.  
Art 8 Para 3, 4 and 5 of the Protocol establish a series of limits for the conclusion of 

such general agreements regarding the nomination of the law applicable by the will of the 
parties, especially, for the protection of the creditor’s interests (the creditor of the 
maintenance obligation).  

Thus, cannot be concluded conventions regarding the nomination of the law applicable 
in the area of the maintenance obligations assumed by a person who has not turned 18 years 
old or by an adult who, because of a disease or psychic deficiency is not able to protect his 
own interests. The nomination of the applicable law by the parties is also forbidden when it 
has the nature to cause effects on the possibility for the creditor to waive or not his right to 
maintenance. The law of the state in which the creditor had his common residence when the 
applicable law was nominated shall govern the possibility to waive his right to maintenance 
and the conditions of such waive. The protocol also states the fact that the parties of an 
agreement regarding the law applicable shall be informed and fully aware regarding the 
consequences of their nomination, on the contrary, the court or the authority notified shall 
decide to not apply the law established if its application could cause obvious and 
inequitable consequences for any of the parties15.  

Also, we must mention that, in accordance with Art 11 entitled „Scope of the applicable law” 
of the same Protocol, the law applicable establishes between the parties the following aspects: 

- whether, to what extent and from whom the creditor may claim maintenance;  
- the extent to which the creditor may claim retroactive maintenance;  
- the basis for calculation of the amount of maintenance, and indexation;  
- who is entitled to institute maintenance proceedings, except for issues relating to 

procedural capacity and representation in the proceedings;  
- prescription or limitation periods;  
- the extent of the obligation of a maintenance debtor, where a public body seeks 

reimbursement of benefits provided for a creditor in place of maintenance. 
Along with other authors16 we consider that the 2007 Hague Protocol is very important 

by the fact that it unifies the norms for solving the conflicts between laws in the area of 
maintenance obligations, ensuring a balance between the rights of the creditor and those of 
the debtor of the maintenance obligation, by allowing the creditors to act fully aware of the 
situation, without being affected by different national systems, as well as by the fact that it 
eliminates the procedure of exequatur mentioned by Regulation No 4/2009. 

The 2007 Hague Protocol does not state provisions based on which it can be determined the 
jurisdictional competence. Therefore, the court notified to solve the requirement shall firstly verify 

                                                 
15 See also Ph. Lortie, M. Groff, Manual pentru uzul autorit��ilor competente: Conven�ia de la Haga din 2007 privind 

ob�inerea pensiei de între�inere în str�in�tate pentru copii �i Regulamentul din 2009 privind competen�a, legea 
aplicabil�, recunoa�terea �i executarea hot�rârilor �i cooperarea în materie de obliga�ii de între�inere, Magic Print 
Publ. House, One�ti, 2013, p.125 

16 N. Diaconu, op. cit., p. 16 
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if it has competence (depending on the case, based on the national, international or EC norms), and 
after that, if it has competence, shall establish the applicable law based on the Protocol. 

For instance, if the Romanian court is notified with a requirement regarding litigation 
for a maintenance obligation with an international element, it shall verify ex officio if it has 
competence to solve that litigation. If it has competence, shall subsequently establish the 
applicable law for that case, by relation to conflictive norms stated by the 2007 Hague 
Protocol so that it may apply, if necessary either the Romanian law or the foreign law. For 
the application of the foreign law, at the special request of the court, its official content 
shall be obtained through the Ministry of Justice or in other way recognized by the law. 

In EU’s Member States, the verification of the competence is made by relation to the 
exclusive competences of the courts from the other Member States, as are established by 
the regulations applicable in that area. In the area of the legal maintenance obligation, as it 
was already shown, the norms of the jurisdictional competence are stated by the Council 
Regulation (EC) No 4/2009 on jurisdiction, applicable law, recognition and enforcement of 
decisions and cooperation in matters relating to maintenance obligations. 

In order to ease the application of the Council’s regulations and decisions, as well as 
of other private international law instruments in the area of maintenance obligations, in 
2012 the Romanian Parliament adopted Law No 36/2012 on certain measures required to 
implement certain regulations and decisions of the Council of the European Union, as well 
as private international law instruments in the field of maintenance obligations17. 

Finally, we must state that Art 1080 Para 1 of the New Civil Procedure Code recognizes 
in the area of the maintenance obligations with an international element, the preferential 
competence of the Romanian courts if the plaintiff’s domicile is located in Romania. 

This rule of competence does not refer internally only to the rule of competence 
established by Art 113 Para 1 Point 2 of the New Civil Procedure Code. Thus, the plaintiff 
can choose between the courts from the defendant’s domicile or residence and those from 
his own domicile. To these, are added the situations in which the requirement for 
maintenance obligation is accessory to a main request. Also, the analysed provision does 
not refer only to the maintenance obligation between parents and children, but it is applied 
to all maintenance obligations. The rule of competence stated by Art 1080 of the New Civil 
Procedure Code is found in a similar wording in most national legislations, offering a high 
degree for the recognition of the foreign decisions stated in this area18. 

 

 
3. Conclusions 
 

Therefore, the conflictive norms establishing the law applicable for the maintenance 
obligation with an international element are a guarantee of the rightful application of the 
legal provisions and also a mean of removing the obstacles which could lead to family 
breakdowns, consequences of the fact that in this case it is voluntarily performed, not by 
coercion, the legislator once more emphasizing the importance of family’s features and the 
general interest of the society for family protection.  

                                                 
17 Published in the Official Gazette, Part I, No 183/21 March 2012 
18 F. G. P�ncescu, in G. Boroi (coord.), Noul Cod de procedur� civil�. Comentariu pe articole, 2nd Volume, Hamangiu 

Publ House, Bucharest, 2013, p.710 
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FIRST PROFESSIONAL ORGANIZATIONS 

OF THE TEACHERS 
 

Andreea RÎPEANU * 
 

 

Abstract: The gradual procurement of the feeling of professional solidarity, the association in 

professional organizations of the teaching staff, become possible in the social-historical context of 

evolution on multiple plans that the Romanian society sees especially after the Law of public 

instruction from 1864. As a preliminary form, the teaching conferences represented the framework 

for periodical meeting where the feeling that the meeting of educators is required was formed. There 

is no teacher in Romania - irrespective of the grade - not acknowledging that the Romanian school 

from 1859 and particularly in 1866, not yet has a well-delimited direction, a purpose, an ideal, 

towards which to direct the public concerns 

Keywords: professional organizations, teacher, education, school. 

 
 

1. Preliminary 
 

Education starts since the time of the primitive commune, by oral transmission, from 
generation to generation, of knowledge and techniques related to food procurement, 
hunting, fishing, agriculture and animal breeding, living and coating, ornaments and tools 
of defense against enemies, which means that the human progress is closely related with the 
surrounding environment.  

Therefore, the education in our country, sensitive since its beginning, in the 
ideological and cultural processes and developments, will bear the general stamp of the 
time, the one of an important instrument in the consolidation and development of the 
society, satisfying its imperatives and exigencies 1. 

Since the constitution of the Romanian feudal nations (14th - 16th century), there was 
a preoccupation for school development. Clerics and other literates were needed for the 
political - administrative institutions. 

Starting with the 14th century, the churches and monasteries will become the most 
significant centers of scholar activity, the most favorable environments for the development 
of the culture in that time2. 

In monastery schools, there were teachers, instructors, professors, named at that time 
n�stavnici and gr�m�tici

3
, as also assistant instructors, named v�taji.  

                                                 
* PhD student at the Academy of Economic Studies, Department of Law 
1 �tefan Pascu, Istoria înv���mântului din România, Vol.I, Editura Didactic� �i Pedagogic�, Bucure�ti, 1983, p.76. 
2 Proofs on the existence of monastery schools in that times also offer some iconographic representations. For 

example, on one of the walls of the church Sf. Nicolae Domnesc from Curtea de Arge�, in a composition, are 
depicted three schoolchildren with their teacher, during the training, �tefan Pascu, Istoria înv���mântului din 
România, Vol.I, Editura Didactic� �i Pedagogic�, Bucure�ti, 1983, p.77. 

3 The term gr�m�tic (greek.-gramatikos and lat.-gramaticus) assigned, on origin, the elementary school teachger for 
learning to write and read, �tefan Bârs�nescu, Pagini nescrise din istoria culturii române�ti (sec.X-XVI), Editura 
Academiei, Bucure�ti, 1971, p.140. 
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Their mentioning in a number of documents shows a certain teaching activity4. 
In the monastery school, education was generally basic. The teachers were teaching 

the young who were preparing for cure or for copying religious texts, to become copyists, 
clerks, gramatici.5  

In the 17th century, although the educational forms are maintained, the Romanian 
education comes out from its patriarchal meanings, targeting higher purposes We find 
teachers, writers, clerks, in villages, like Toader from Stoice�tii Foc�anilor, Gheorghe from 
Odobe�ti, etc. 

The word school6 appears for the first time in our old literature in the work Octoihul 

românesc (1570) written by Diaconul Coresi: a�i�derea în �coal� me�terii �i dasc�lii s� 

înve�e mai vârtos române�te (en. School masters and teachers should learn Romanian with 

more dedication)
7. 

In his work, Statutele �colii din �chei, Johannes Honterus (1498-1549), famous 
educator who opened new paths for education and culture, referring to the attempts to 

remedy a set-back of the education, the lack of qualified teachers and inappropriate 

retribution of the existing ones, was arguing that: ...the employment of teaching personnel 

fell upon the secular authorities, who, together with the clerical counterparts, will have 

both the obligation to remunerate and to control the teachers' activity. ...Each commune 

would have to ensure the required material conditions for the teachers.. 
Nicolaus Olahus (1493-1568) has supported and renovated education and teaching, 

being the first organizer of the primary and higher education from Transilvania. 
In this respect, in 1560, in the Tyrnavia Synod, he decides the employment of one 

teacher for children's education near every urban or rural congregation (therefore setting the 
foundation of primary education), democratic initiative, if we consider that the school was, 
until then, a privilege of the nobility. 

In Moldova, Vasile Lupu (1634-1653), a lover of culture, granted special attention to 
the role that the professor had in the school.8 

In the last quarter of the 18th century, the Lordly Academy form Bucharest, higher 
education institution, was inaugurated.  

                                                 
4 Hence, in the March 1415 charter, issued by Mircea cel B�trân, the n�stavnic Sofronie is mentioned, also reminded in 

a document from 1467. Also, the document from 3 April 1480. refers to the nastavnic from Tismana monastery. In a 
document from Moldova, from the 15th century, it is talked about a gr�m�tic from Neamt monastery. Some 
muntenian documents say about Radu, the gr�m�tic from Tismana, or Stan, the gr�m�tic from Ramnic, etc. The 
Moldavian chronicler Macarius (sixteenth century) recalls that Theoctistus II, before being Bishop of Moldavia, in the 
middle of the sixteenth century, when he was abbot of the monastery Neamt, hav served as n�stavnic and teacher, 
in �tefan Bârs�nescu, Pagini nescrise din istoria culturii române�ti, Editura Academiei, Bucure�ti, 1971, p.130; 
The documents also certify the existence of other monastery schools. For the 18 clerks, gramatici and chancellors 
documentarily certified in Teleorman, it is possible for a sloveni school to have existed in M�nice�ti or near �ig�nia-
Dr�ghice�ti monastery, near Ru�ii-de-Vede, in A. Manolache, Gh. Pârnu��, Contribu�ii la istoria culturii �i 
înv���mântului în Teleorman, Bucure�ti, 1979, p.47. 

5 Teaching in Slavonian (and probably in Romania) the writing, reading, church songs, were making exercises to draw 
the lordly initials and monograms, to know and practice the ritual of the religious service. Also, the teachers were 
teaching the interpretation of religious dogma, texts with phylosophical contents, religious code of laws. in �tefan 
Bârs�nescu, Pagini nescrise din istoria culturii române�ti, Editura Academiei, Bucure�ti, 1971, p.212. 

6 The first Romanian school known as – The School from �cheii Bra�ovului - was constituted in 1459 (from wood) and 
in 1597 (from stone), as Sextil Pu�cariu, brasovean literate, sais. The teachers teach in this school reading, writing, 
religious songs, �tefan Pascu, Istoria înv���mântului din România, Vol.I, Editura Didactic� �i Pedagogic�, Bucure�ti, 
1983, p.114. 

7 �tefan Pascu, Istoria înv���mântului din România, Vol.I, Editura Didactic� �i Pedagogic�, Bucure�ti, 1983, p.109. 
8 The school founded by him, the Higher Grade College from Iasi, needed famous teachers. Hence, seeing the lack of 

good teachers in Moldavia, he brought good and zealous teachers from Kiev, A. D. Xenopol, Istoria românilor din 
Dacia Traian�, VII, Ia�i, 1898, p.60. 
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In 1707, Brancoveanu reorganizes the Lordly Academy, by the act entitled Rânduiala 

dasc�lilor
9, whereby he sets the number of professors, the disciplines that every professor 

was to teach, the schedule etc. 
Also, Brancoveanu makes efforts to ensure sufficient income for the payment of the 

teachers and the school, typography and librari for the development of the educational process. 
To train the necessary teachers for the Academy, Brancoveanu granted scholarships to 

one of the graduates from Bucharest, to continue the studied in Italy. 
Also in the 17th century, it is talked about the family teachers who teach Greek, 

Slavonian, Latin and Romanian, literature, history, art etc. 
The 18th century is characterized by the development of a modern education. The 

content of education, generally, is no longer predominantly religious, and the teachers and 
their disciples were mostly secular. 

For the first time, the idea of educational system appears in the Charter of Alexandru Ipsilanti 
from 1776, the most comprehensive act of school legislation from that time in Romania.. 

The state manifests a higher and higher preoccupation for school, for the necessary 
funds, to select the professors, for an effective control on the performance of the instructive 
- educative process. 

All these measures can be considered the first measures of school policy met in the 
Romanian Countries.10 

School development will keep pace with society development, serving in particular to 
the interests of the dominant class. 

Nicolae Mavrocordat (1711-1716) provided for the payment of such amounts from the 
lordly revenue. 

Also to this respect, Grigore Ghica, considering the schools as the fountain supplying 

the extracurricular crowd with the wealth of education and wisdom 
11 and being aware of 

the fact that for such institutions to operate, necessary funds were needed, by the 1743 

Charter he introduced the payment of 1-coin tax for each priest12. 
The fluctuation of measures on the necessary funds to maintain the schools was due to 

the instability of the Fanariot lords, switched by the Turkish between the two Princedoms. 
It is to retain their preoccupation in this matter. The payment of the teachers' wages, 

although with high differences13, but made with priority against other working people, 
certifies the role of the school in state and the consideration that the teachers begun to enjoy14. 

                                                 
9 The first teacher was teaching seven disciplines: logic, rhetoric, physics, about sky, birth and death, about soul and 

metaphysics. The second teacher was translating various works of the Greek clasicism authors (Isocrate's lectures, 
\Demostene' lectures). the third teacher would have to translate the Thoughts of Chrisoloras and Caton, Fochilide 
and Pitagora, Esop, Homer. In adition, the grammar of Lascaris should have been tought, but the students should 
have been explained, in Eudoxiu Hurmuzachi, Nicolae Iorga, Documente privitoare la istoria românilor, vol.XIV, 
Bucure�ti, 1915, p.392-394.. 

10 �tefan Bârs�nescu, Istoria pedagogiei române�ti, Bucure�ti, 1941, p.47. 
11 V.A. Urechia, Istoria �coalelor de la 1800-1864, I-IV, Bucure�ti, 1892, p.17-18. 
12 PReviously, Constantin Mavrocordat decommissioned, by the 1734 Charter, the school tax charged from priests, 

deciding for the teachers to be paid from the treasury funds, in A. D. Xenopol, Epoca fanariot�, 1711-1821, Ia�i, 
1892, p.618-619. 

13 By the 1766 School reorganization charter, issued by Grigore Alexandru Ghica (Moldova), a large differentiation was 
created with regard to the wage for teachers. Hence, the Greek teacher in Galati was receiving 250 Lei, the 
Romanian teacher from Iasi 120 lei, the same amount was receiving the Greek teacher from Botosani and 60 lei 
each for the Romanian teachers in the lands, in V.A. Urechia, Istoria �coalelor de la 1800-1864, I-IV, Bucure�ti, 
1892, p.52. The differentiation was even higher when comparing the payment of these teachers with the one of the 
Greek teachers from the Iasi Academy. Thus, the higher teacher was receiving 1500 lei and the first teacher of 
Greek grammar was receiving 600 lei, in Radu Iacob, Istoria vicariatului Ha�egului, Lugoj, 1913, p.293. 

14 This fact explains the 1801 Resolution of Alexandru Moruzi, lord in the Romanian Country, whereby it was ordered 
for the Facoianu High Stward to pay the teachers first. 
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School development was closely related to the existence of an institution aiming at 
controlling teachers' activity and recording the progress made by the scholars15. 

With regard to Transilvania, the first school law on the elementary education, was 
drafted in 1774, sanctioned by Maria Tereza, under the name of directive rules for the 

improvement of education from elementary or Serbian and Romanian non-united trivial 

schools. The modernist highlights come out from the following passage, particularly 
significant: ... for the training of the young to the made under good conditions, capable 

teachers were needed, therefore it was provided not to employ and not to entrust the 

position of a teacher to anyone if such person was not appropriately certified by a detailed 

exam, which to show that he or she is prepared to teach students... . 
By the 1776 School Patent (Schul-Patent)16 some specifications are made in 

connnection with the preparation, employment and duties of the teachers; with regard to 
their payment, it was stipulated that this will be regulated by the contract made between the 
communal authorities and the respective teacher. 

A special place in the school legislation was taken by Ratio educationes (1777) and 
Ratio educations publicae (1806) which dealt with all the issues of the education17. 

But, irrespective of the corner of the country where they performed, a thing is certain: 
...although highly oppressed

18
, one should underline the devotion that the teachers had, 

they did not stop to bring efforts in training the students
19. 

From the second half of the 18th century, it is noticed the preocupcation for stability 
and continuity in education. To this respect, the teachers who demonstrated competence 
and endeavor in education were appointed irreplaceable teachers (inamovibili)20. 

A step forward in school organization was made by the School regulations, applied in 
1833 in the Romanian Country and 1835 in Moldavia, whereby the orientation and the 
basic principles of education were set: ...good education is the primary concern of a nation. 
A valuable idea of the Regulations was with regard to the proclamation of the priority of 
merit and talent of the teachers21, who were having, on their turn, the obligation to 
improve continuously. 

School regulations are appreciated as the first school laws, in the modern sense of the 
word, including similar provisions along the 258/234 articles. 

                                                 
15 Hence, Grigore Ghica in the 1743 Charter was arguing about the control of the teaching activity and the results 

thereof: ... and to check the schools, the teachers, twice per year, what kind of dedication they have... in �tefan 
Pascu, Istoria înv���mântului din România, Vol.I, Editura Didactic� �i Pedagogic�, Bucure�ti, 1983, p.232. 

16 whereby it was regulated the orthodox elementary education from Banat, which continued to remain under the 
control of the church and civil authorities. 

17 and namely: the structure and objectives of education, education plans, selection of teachers and professors, 
principals, inspectors, their duties, origin of funds, ... in �tefan Pascu, Istoria înv���mântului din România, Vol.I, 
Editura Didactic� �i Pedagogic�, Bucure�ti, 1983, p.241. 

18 as asserted in a 1813 anaphora. 
19 To this respect, the budgets with the remuneration of the teachers from the Academy with teaching in Greek from Sf. 

Sava prove even more their work in sacrifice. The first teacher from Sf. Gheorghe-Vechi was remunerated 4 times 
less than the one from Sf. Sava. 
In 1775, in order to help them, the teachers from the Greek and Hellenic school from Slatina were granted 
exemptions in the years 1775 and 1797. 
Also, for the effort made in educating children, the teacher Chiru from the Râmnicul-Vâlcea school was exempted by 
Al. C. Moruzi, from all the burdens after 1798, in �tefan Pascu, Istoria înv���mântului din România, Vol.I, Editura 
Didactic� �i Pedagogic�, Bucure�ti, 1983, p.246. 

20 The same was with the teacher Chiri�� from the School Sf. Gheorghe-Vechi from Bucharest, in �tefan Pascu, Istoria 
înv���mântului din România, Vol.I, Editura Didactic� �i Pedagogic�, Bucure�ti, 1983, p.335. 

21 Ion Popescu-Teiu�anu, Legisla�ia �colar� feudal� în ��rile Române, in Contribu�ii la istoria înv���mântului românesc, 
Editura Didactic� �i Pedagogic�, Bucure�ti, 1970, p.68. 
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Hence, the teacher – central figure of the Regulations- was proposed in position, by 
the Eforia �coalelor, consolidated by the lord and it remained inamovible, except for 
serious cases. 

The duties of the teachers were numerous and not easy: they should have direct the scholars 
towards the holy, respect for codices and control, love for a good trim and love for country and to 
transform them in honest and working people before making them educated, etc..22 

In Transilvania and Banat, the 1854 school law brings important changes in 
connection to the teachers. Therefore, the teachers were divided in three categories: 
ordinary23, secondary24, assistants25, the payments being made depending on the group 
where the teacher was falling.26 

After the defeat of the 1848 Revolution, the schools were closed for more than two 
years, all the teachers were decommissioned, a lot of them being imprisoned of pursued. 

The new school legislation made of: The new study curriculum from the Romanian 

Country (1850) and The settlement for the reorganization of public teaching in the 

Principality of Moldavia (1851) were providing that the professors will teach in a system of 
schools according to the nation's demands, with the needs of the various classes of people 
and with a national character. Also, it was decided to increase the expenses for education, 
to ensure at least one part of the material basis, one of the primary conditions to develop the 
all-grade education, neglected after 1848. 

The formation of the Romanian national unitary state in 1859 has opened new 
perspectives for education. 

Thus, by the Law of public instruction from 1864, it was created an appropriate 
framework for the operation and development of school (it was constituted an education 
system with three levels: elementary, middle, higher), institution that acquired the appropriate 
statute for the role and tasks incumbent to it in the social life of the Romanian state. 

The law of public instruction proclaimed two modern principles on the popular 
instruction (elementary education): gratuity and obligation, Romania becoming one of the 
first countries from the world with taking such measures. 

With regard to the professional training of the teachers, differences were between the 
rural and urban life.27. 

                                                 
22 Anghel Manolache, Gheorghe Pârnu�� (coordinators), Istoria înv���mântului din România (1821-1918), vol.II, Editura 

Didactic� �i Pedagogic�, R.A.-Bucure�ti, 1993, p.16. 
23 Professors who graduated a higher education institute and having passed a teaching qualification exam. 
24 Professors teaching technical objects or without a qualification exam. 
25 Temporarily employed professors. 
26 Anghel Manolache, Gheorghe Pârnu�� (coordinators), Istoria înv���mântului din România (1821-1918), vol.II, Editura 

Didactic� �i Pedagogic�, R.A.-Bucure�ti, 1993, p.159. 
27 If for cities, the teachers were trained in an urban elementary school, transformed in a primary special school, for 

villages, it was provided that any person who justifies the promotion of the course equivalent to the rural primary 
school could be a teacher. Twice per year, the training was organized on commune centers, where a short course of 
teaching was held. 
The lack of precise provisions for the training of teachers, in a stage when the primary school was fixed with major 
objectives and the generalization of the first level of the education system was introduced, constitutes one of the 
boundaries of this law. 
The professors for the urban area education were trained in normal higher schools provided in Bucharest and Iasi. 
The introduction of this provision in the law underlines that in order to increase efficiency of the middle education, a 
professional higher education was needed. IT was in fact a step forwards with regard to the teaching training of the 
teachers, in transforming them in youth educators. 
Also, the teaching body of the universities was to be recruited among the personalities from that field, good 
specialists, in Anghel Manolache, Gheorghe Pârnu�� (coordinators), Istoria înv���mântului din România (1821-1918), 
vol.II, Editura Didactic� �i Pedagogic�, R.A.-Bucure�ti, 1993, p.223-225. 
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Also, by this law it was opened the road for democratic education, because one of the 
highest ideological positions of this law was the recognition of a full equality of the girls 
with boys in matter of education. 

After the 1864 Law on public instruction
28, it is intensified the activity to find forms to 

train the teachers, appropriate to the school development objectives and for the mission to 
be fulfilled.29. In this respect, in 1901 any difference is removed between the training of 
teachers and elementary teachers, creating a normal unique school. 

At the end of the century, The law f public instruction, 1864 was replaced with The 

law on primary education and normal-primary education from 1893 (The Take Ionescu 
Law). Although modern30, it is particularly characterized by the difference made between 
the urban and rural education. 

The law on primary and normal-primary education from 189631 (Poni Law) highlights 
even more the part that falls on the state in the material support ensured to schools. 

The law on secondary and higher education from 1898 was the fruit of an ample 
consultation of the teaching body and of the activities of a commission managed directly by 
Spiru-Haret, the minister of public instruction at that time, and it provided among others 
that32 a teaching seminary will be organized near each university, meant to prepare the 
teaching personnel for secondary education.33  

The law on higher education from 1912 (C.C. Arion) provided for the increase oif the 
university autonomy and it specified the rights of the management bodies, the organization 
of faculties, managed based on their own regulations, which were previously approved by 
the Parliament etc. . 

From 1912 and until 191834 no significant school law drafts were recorded. 
In Transilvania, the law on education from 1868 made the foundation for the people's 

education organization (until 1918), which stood under the supreme state control. 35 The 
teachers had the right to organize in corporations (associations). Also, the law provided the 
control bodies of education and the scope of their duties. In connection with the training of 

                                                 
28 With regard to the training of teachers for the middle education, the provisions of the 1864 law will only be applied 

starting with 1880. 
29 The school people criticized the idea to leave education and training on the priests. Constan�a Dunca was writing in 

this regard: If you don't want for Romania to be lost, do not give the future generation on the hands of priests; shee 
saw the solution of this issue in the formation of a high number of normal schools, article written in the magazine 
Amicul familiei, year II, 1864, no. 1 (15 March). 

30 In the meaning that it had teaching orientations towards practical activities (the introduction of labour, with the 
construction of workshops). School incumbency is established for the ages between 7 and 14 years. In the first 
chapter it was argued about the fines that the parents who failed to enroll their children in the schools would have to 
bear and it was provided that the obligation will be primarily applied to boys. Primary education was divided in: 
village schools, lower primary schools, higher primary schools and supplementary and repetition primary courses. 
The duration of courses in the normal teacher schools was established to 5 years, the same for normal elementary 
teacher schools, in Istoria înv���mântului din România (1821-1918), vol.II, Editura Didactic� �i Pedagogic�, R.A.-
Bucure�ti, 1993, p.344. 

31 It was modified in the next decade: in 1897, 1903, 1908, 1909. The amendment from 1897 introduced the 
organization of the 5 rural classes on divisions. 

32 It included 114 articles, divided in 5 chapters. In the 2nd section, the conditions for appointment of principles were 
provided. 

33 Marin Niculescu, Spiru-Haret, pedagog na�ional, Bucure�ti, 1932, p.121. 
34 In 1918, within the project Education for the villages, Simion Mehedin�i drafted a legislation made of: Legea Eforiilor 
�colare and Legea pentru �coala preg�titoare �i seminariile moderne. 

35 Whi have had an important contribution in the development of elementary school from Transilvania and Banat, have 
fulfilled a multiple social functionality: they trained the youth, formed and developed national conscience of the young 
generations, made a science distribution activity, etc., in Istoria înv���mântului din România (1821-1918), vol.II, 
Editura Didactic� �i Pedagogic�, R.A.-Bucure�ti, 1993, p.308. 
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teachers, it was provided the formation of Preparandii
36 with a teaching period of 3 years. 

The law stipulated, aside these Preparandii, an elementary school, as application school.37 
On its turn, The law from1893 was regulating the salaries of the teachers, in the meaning 

that, if in the church commune, due to poverty - determined by the state bodies - cannot 
ensure the legal wage of the teacher, he can call for the state aid, but in this case, the state will 
be entitled to intervene more deeply in the administration and operation of the school.38 

 
 

2. Professional organizations of the teachers 
 

There is no teacher in Romania - irrespective of the grade - not acknowledging that 

the Romanian school from 1859 and particularly in 1866, not yet has a well-delimited 

direction, a purpose, an ideal, towards which to direct the public concerns.39 
The gradual procurement of the feeling of professional solidarity, the association in 

professional organizations of the teaching staff, become possible in the social-historical 
context of evolution on multiple plans that the Romanian society sees especially after the 
Law of public instruction from 1864. 

As a preliminary form, the teaching conferences repesented the framework for 
periodical meeting where the feeling that the meeting of educators is required was formed. 

In 1877, it was formed the The society of institutors from Bucharest which had among 
its objectives the widening of the scope of cultural and teaching knowledge for a 
professional improvement.40 

In 1878, by the initiative of several teachers from Bucharest, was constituted the 
Society of the Teaching Staff from Romania, with the following purposes: lighting heads of 
families, the state body, all Romanians, about capital importance of education; closening 
relations between teachers of any grade and their grouping on the basis of solidarity, in an 
intelligent body; defending the rights and stimulation of the teaching staff activity; 
improving the organization, staff and indispensable material of a solid instruction.41 

The Society develops its activity by organizing in Bucharest the First Congress of the 

Teaching Staff from Romania in 1884.  
The purposes of the Congress were: 
- to study the existing lacks in the organization and performance of education; 
- to propose means for improvement and measures to be taken to mitigate any 

determined deficiencies; 
- to give the legislators, governments and state institutions the concurrence of the 

experience of the education members; 
- to join the relations of collegiality between all the education members in a compact 

and smart body.42 

                                                 
36 E.g.: Preparandia from Arad, Preparandia from Oradea, Preparandia from Sibiu, Preparandia from N�s�ud, 

Preparandia from Gherla, etc. 
37 Following the application of the Law on education 1868 the number of elementary schools increase, the competence 

of the teachers was improved, the level of the elementary education increase, teaching associations were formed. 
38 Istoria înv���mântului din România (1821-1918), vol.II, Editura Didactic� �i Pedagogic�, R.A.-Bucure�ti, 1993, p.347. 
39 the First Congress of the Teaching Staff from Romania, the session from 2,3-4 April 1884, Tipografia Modern�, 

Bucharest, 1885, p.6. 
40 Istoria înv���mântului din România (1821-1918), vol.II, Editura Didactic� �i Pedagogic�, R.A.-Bucure�ti, 1993, p.426. 
41 The First Congress of the Teaching Staff from Romania, the session from 2,3-4 April 1884, Tipografia Modern�, 

Bucharest, 1885, p.6. 
42 In the First Congress of the Teaching Staff from Romania, Session from 2,3-4 April 1884, Tipografia Modern�, 

Bucharest, 1885, p.2. 
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14 more congresses followed. 
In 1894, the Association of Buzau teachers and The Putna County Association are formed. 
In 1902 it is formed the Association of teachers from Romania aiming at creating a 

pension and aid center, to support all their members. 
In 1910, the Association affiliates to the International federation of the teacher 

associations and sends a delegation to the 2nd Congress of the Federation (Paris, July 1910). 
In 1916 it is constituted the General association of the members of the Romanian 

primary teaching staff.43 
All these professional associations (and more others) aimed at improving the statute of 

the teaching staff and the educational process. 
The congresses of the teaching body represented real insights on the school situation at 

that time and also, horizon openings with regard to the united action of the teachers to 
contribute to the escalation of the prestige of their profession, in school, thinking and 
teaching practice progress. 

 

 
3. Conclusions 
 

The education, school and teaching have formed for us, as for everyone else, a 
research and valuation object. A number of pens, school people and great scholars have 
carefully oriented to such a subject with implications in all-time society development.44 

In the widest sense of the word, education is a45 phenomenon included in the society's 
genesis, evolving in the closest connection with it. This is why we can say that, under 
various forms, education appears once with the human society, from which possibilities and 
aspirations it cannot be broken.46 

Supporter of the feudal state, the church has played an important role in the 
development of the culture from that time, and also in the development of education and 
teaching. It is explainable that the first schools will be organized near monasteries, 
episcopacies, cathedrals. The priests and monks, fulfilling the mission of teachers, have 
learnt the children to write, read, make calculations and memorize prayers. 

School development was closely related to the existence of an institution aiming at 
controlling teachers' activity and recording the progress made by the scholars.  

Hence, Grigore Ghica in the 1743 Charter was arguing about the control of the 
teaching activity and the results thereof: ... and to check the schools, the teachers, twice per 

year, what kind of dedication they have... 47. 
 

                                                 
43 Due to the low number, secondary teachers could not constitute in a mass movement, as with their colleagues, from 

the primary education, their activity taking place in circles on cities, in Istoria înv���mântului din România (1821-
1918), vol.II, Editura Didactic� �i Pedagogic�, R.A.-Bucure�ti, 1993, p.427. 

44 �tefan Pascu, Istoria înv���mântului din România, Vol.I, Editura Didactic� �i Pedagogic�, Bucure�ti, 1983, p.9. 
45 Precent where we can deduct a manner of acting, thinking; training, study, discipleship; the field and the activity of 

training and education (in schools), according to the Explanatory Dictionary of Romanian Language, Editura 
Universul enciclopedic, Bucure�ti, 1998, p.542. 

46 Gheorghe Iscru, Contribu�ii privind înv���mântul la sate în �ara Româneasc� pân� la jum�tatea sec. al XIX-lea, 
Editura Didactic� �i Pedagogic�, Bucure�ti, 1975, p.11. 

47 �tefan Pascu, Istoria înv���mântului din România, Vol.I, Editura Didactic� �i Pedagogic�, Bucure�ti, 1983, p.232. 
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IMPROVING GENDER BALANCE  

IN BOARDS BY EU REGULATIONS 
 
 

C�t�lina-Adriana IV�NU� * 
 

 

Abstract: The right to equality between women and men in the labour market is a fundamental right 

in the European Union and is regulated by the Treaty on European Union or by Directives governing equal 

treatment between women and men. Charter of Fundamental Rights of the European Union in Article 23 

establishes that equality between women and men must be ensured in all areas, including in terms of 

employment, work and pay. Charter also prohibits discrimination on grounds of sex. The Court of Justice of 

the European Union has determined that equal treatment between men and women is both a fundamental 

human right, but also a general principle of EU law. Currently the principle of equality shall not prevent 

the adoption of positive measures providing for specific advantages in favour of the under-represented sex. 

80% of Romanians in Romania and 88% of Europeans think that, given equal competences, women should 

be equally represented in positions of leadership in companies. Three quarters of Europeans are in favour 

of legislation on this matter under the condition that qualification is taken into account without 

automatically favouring one or other gender. In October 2013, throughout EU the share of women on 

boards of companies was 17.8%. In this context on 14 November 2012 the European Commission proposed 

legislation with the aim of establish a quota of women representation in boards. On 21 November 2013 the 

European Parliament voted in favour of the proposed directive. To become legally binding the 

Commission's proposal should be adopted by the European Parliament and by the Council. 

Keywords: gender, equality, gender balance, board, decision making, 

 
 

Introduction 
 

The right to equality between women and men in the labour market is a fundamental 
right in the European Union and is regulated by the Treaty on European Union or by 
Directives governing equal treatment between women and men. Charter of Fundamental 
Rights of the European Union in Article 23 establishes that equality between women and 
men must be ensured in all areas, including in terms of employment, work and pay. Charter 
also prohibits discrimination on grounds of sex. 

The Court of Justice of the European Union has determined that equal treatment between 
men and women is both a fundamental human right, but also a general principle of EU law. 

Currently the principle of equality shall not prevent the adoption of positive measures 
providing for specific advantages in favour of the under-represented sex. 

Positive measures are defined as measures taken in order to achieve in practice, full 
and effective equality for members of groups that are disadvantaged socially or 
economically, or experiencing the results of past or present discrimination.1 

At European level, the legitimacy of positive measures was initially recognized by 
Article 2 (4) of Directive 76/207 which established an exception to the general principle of 
equal treatment as regards „measures to promote equal opportunity for men and women, in 
particular by removing existing inequalities which affect women's opportunities”.  

                                                 
* PhD student at the Academy of Economic Studies, Department of Law 
1 Uduak Archibong, International perspectives on positive action measures, Office for Official Publications of the 

European Communities, Luxemburg, 2009, p. 6  
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Subsequently, the Amsterdam Treaty introduced in primary European law the possibility 
for Member States to adopt positive measures. Article 141(4) of the Treaty of Amsterdam 
clearly show that Member States may maintain or adopt positive measures. The current 
Article 157 (4) of the Treaty on European Union states that in order to ensure full equality in 
practice between men and women in working life, the principle of equal treatment shall not 
prevent any Member State from maintaining or adopting measures providing for specific 
advantages in order to make it easier for the underrepresented sex to pursue a vocational 
activity or to prevent or compensate for disadvantages in professional careers. 

Article 3 of Directive 2006/54/EC implementing the principle of equal opportunities 
and equal treatment between men and women in matters of employment and occupation 
(recast) is linked to Article 157 (4) of the Treaty and provides the possibility to adopt 
positive measures in order to ensure full equality in practice between men and women in 
working life. Article 23 (2) of the Charter of Fundamental Rights of the European Union 
states that the principle of equality shall not prevent the maintenance or adoption of 
measures providing for specific advantages in favour of the under-represented sex. 

But the concept of affirmative action contained in the Treaty has different formulation 
compared to the Directive provision. Positive measures do not relate to the adoption of 
measures „to promote equality between men and women”, but measures „to ensure full 
equality in practice between men and women in working life.” The wording of the Treaty 
has the potential of a rule with a broader scope. 

These rules do not set the conditions that a measure must fulfil in order to be 
consistent with the principle of equal treatment. 

 

 
Participation of women on boards across EU 
 

In October 2013, throughout EU the share of women on boards of companies was 
17.8%. The highest percentage of women on boards is about 30% in Finland and France. In 
Latvia, Sweden, the Netherlands, Slovakia, Denmark, Slovenia, the UK and Germany the 
share is above the European average. Romania has one of the lowest percentages (7.8%). In 
Malta only 2 of 100 board members are women. At European level women represented 
19% of non-executive directors and 12% of the executive directors of the largest listed 
companies. The share of women non-executive directors is extremely low, far below the 
40%. Only Finland and France, where the share is about 31%, is approaching the limit. 

In EU in October 2013 only 5% of the chairpersons of the decions making board were 
women. But there are Member States where no woman chairing boards of companies 
analysed: Austria, Belgium, Denmark, Estonia, Greece, Ireland, Italy, Luxembourg, Malta, 
UK, Netherlands, Portugal, Romania, and Hungary. 

80% of Romanians in Romania and 88% of Europeans think that, given equal 
competences, women should be equally represented in positions of leadership in companies. 
Three quarters of Europeans are in favour of legislation on this matter under the condition that 
qualification is taken into account without automatically favouring one or other gender. 2 

 
 

                                                 
2 Special Eurobarometer 376, Women in decision-making positions- report, Directorate-General Justice, 2012, pp. 32, 
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Situation in the Member States 
 

In 2012 11 states have adopted laws establishing quotas or targets for gender 
representation on company boards.3 France, Italy and Belgium have adopted legislation 
setting quotas for company boards, including sanctions for non-compliance. Spain and the 
Netherlands have adopted quota laws without sanctions. Denmark, Finland, Greece, Austria 
and Slovenia have enacted rules covering only the boards of state-controlled companies. In 
Denmark, Finland and Greece such requirements are set out in the gender equality 
legislation. In Austria and Slovenia, they have been established by means of administrative 
regulations. 4 Germany’s existing legislation affects the gender balance on board trough the 
rules governing workers' representation on boards. 5 In France and Spain is required 40%. 
In Belgium and Italy at least one-third representation of each sex among board members is 
required. In the Netherlands 30% representation of each sex on the board is needed. 

The United Kingdom, Germany, Poland, Sweden and Luxembourg have developed 
voluntary initiatives. 6The remaining Member States have taken no action. 

 

 
European Union proposal for regulation  
 

The potential for gender equality, competitiveness and growth can be better achieved 
through coordinated action at EU level rather than through national initiatives of varying 
scope, ambition and effectiveness. 7 

On 14 November 2012 the European Commission proposed legislation with the aim of 
establish a quota of women representation in boards. On 21 November 2013 the European 
Parliament voted in favour of the proposed directive. To become legally binding the 
Commission's proposal should be adopted by the European Parliament and by the Council. 

Growing discrepancies between Member States are likely to increase given the very 
different approaches pursued by individual Member States. 8 

The purpose of the proposed directive is to ensure a more balanced representation of men 
and women among non-executive directors of listed companies. This will be obtained by 
increasing the presence of the under-represented sex on boards by setting a minimum objective 
of 40% for members of the under-represented sex for non-executive members of the board, to be 
attained by 2020, or by 2018 in case of listed companies which are public undertakings. 

Studies have shown that only after a „critical mass” of about 30% women has been 
reached – or where the board size permits where at least three board members are female -, 

                                                 
3 Women in economic decision-making in the EU: Progress report, European Commission - Directorate-General for 

Justice, Luxembourg, 2012, pp.17-19 
4 Ibidem,, p. 15 
5 Ibidem, p. 18 
6 Commission staff working document impact assessment on costs and benefits of improving the gender balance in the 

boards of companies listed on stock exchanges. Accompanying the document Proposal for a Directive of the 
European Parliament and of the Council on improving the gender balance among non-executive directors of 
companies listed on stock exchanges and related measures, SWD(2012) 348 final, 2012, p.10 

7 Gender balance in business leadership: a contribution to smart, sustainable and inclusive growth, Communication 
from the Commission to the European Parliament, the Council, the European Economic and Social Committee and 
the Committee of the Regions, COM (2012) 615 final, 2012, p. 14 

8 Proposal for a Directive of the European Parliament and of the Council on improving the gender balance among non-
executive directors of companies listed on stock exchanges and related measures, Explanatory Memorandum, 
2012/0299 (COD), 2012, p.3 
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gender diversity can produce significant effects in terms of catalysing board activities and 
better corporate governance and performance.9 

The target set in directive proposal is 40%. This lies between the „critical mass” 
minimum that has been found necessary to have a sustainable impact on board performance 
(30%) and full gender parity (50%). In order to attain this objective, Member States shall 
ensure that, in the selection of non-executive directors, priority shall be given to the 
candidate of the under-represented sex if that candidate is equally qualified as a candidate 
of the other sex in terms of suitability, competence and professional performance, unless an 
objective assessment taking account of all criteria specific to the individual candidates tilts 
the balance in favour of the candidate of the other sex. Appointments to those positions 
should be based on pre-established, clear, neutrally formulated and unambiguous 
qualification criteria. In line with the case law of the Court of Justice of the European 
Union no unconditional, automatic promotion of the under-represented sex is allowed.  

As regards executive directors, listed companies should be obliged to set their own 
commitments, to be met within the same timeframe as the objectives for nonexecutive directors.  

Member States shall require listed companies to provide information annually to the 
competent national authorities about the gender representation on their boards, 
distinguishing between non-executive and executive directors. If the company in question 
does not meet the objective, it should include a description of measures the company has 
taken so far and intends to take in order to meet the objective in the future.  

Member States should provide for effective, proportionate and dissuasive sanctions if 
these obligations are breached.  

Member States that already have an effective system in place will be able to keep it 
provided it is equally efficient as the proposed system in attaining the objective of a 
presence of 40% of the under-represented sex among non-executive directors by 2020. And 
Member States remain free to introduce measures that go beyond the proposed system. 

Due to their economic importance, visibility and impact on the EU market, an EU 
level legislative measure should apply to listed companies. Listed companies set standards 
for the whole economy and they can expect their practices to be followed by other types of 
companies. 10 The proposal does not apply to small and medium enterprises. The 40% 
objective is focused on non-executive director posts.  

The Directive is a temporary measure and is set to expire in 2028. 
 
 

Compliance with the Court of Justice of the European Union case-law  
 

Any positive action measure is characterised by the tension between the purpose to 
promote de facto gender equality and the need to prevent preferential treatment given to 
members of the under-represented sex from turning into a prohibited discrimination against 
members of the other sex. This tension is reflected in the Charter, which in principle 
prohibits any discrimination based on sex in its Article 21(1), but also recognises in Article 

                                                 
9 Jasmin Joecks, Kerstin Pull, Karin Vetter, „Women on Boards and Firm Performance: What Exactly Constitutes a 

“Critical Mass”?”, Available at SSRN: http://ssrn.com/abstract=2009234 
10 Gender balance in business leadership: a contribution to smart, sustainable and inclusive growth, Communication 

from the Commission to the European Parliament, the Council, the European Economic and Social Committee and 
the Committee of the Regions, COM (2012) 615 final, 2012, p. 14 
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23 that the principle of equality does not prevent the adoption of measures providing for 
specific advantages in favour of the underrepresented sex. 11 

In Kalanke v Freie Hansestadt Bremen12 the dispute concerned a measure that give 
priority to women with the same qualifications as men applying for the same position 
where women are under-represented. In the Kalanke ruling the Court held that the sex-
based preferences infringed the prohibition of discrimination on grounds of sex if „national 
rules guarantee women absolute and unconditional priority for appointment or promotion” 
because „such a system substitutes for equality of opportunity as envisaged in Article 2(4) 
the result which is only to be arrived at by providing such equality of opportunity.” 

Annother case is Hellmut Marschall v Land Nordrhein-Westfalen13.  
In this case the Court notes that, in each individual case the rule provides for male 

candidates who are equally as qualified as the female candidates a guarantee that the 
candidatures will be the subject of an objective assessment which will take account of all criteria 
specific to the individual candidates and will override the priority accorded to female candidates 
where one or more of those criteria tilts the balance in favour of the male candidate. 

In Georg Badeck and Others, interveners: Hessische Ministerpräsident and 
Landesanwalt beim Staatsgerichtshof des Landes Hessen case 14 the Court examined a 
complex system of positive measures in the public sector, involving several different types 
of quotas and preferential treatment measures. The Court, following the Advocate 
General’s opinion, considers that Directive 76/207 does not preclude a national rule which 
guarantees, where male and female candidates have equal qualifications, that women who 
are qualified are called to interview, in sectors in which they are under-represented.  

In case Katarina Abrahamsson and Leif Anderson v Elisabet Fogelqvist15 the Court 
should indicate if Directive 76/207/EEC and Article 141(4) of Treaty of Amsterdam 
preclude national legislation under which a candidate for a post who belongs to the under-
represented sex and possesses sufficient qualifications for that post must be chosen in 
preference to a candidate of the opposite sex who would otherwise have been appointed, 
even when the different between the respective merits of the candidates is not so great to 
lead to a breach of the requirement of objectivity in making appointments. 

The Court held that the measures could not justified under the Article 2(4) of the 
Directive 76/207 and Article 141(4) because the assessment of the qualifications of 
candidates by reference to the requirements of the vacant post is not based on clear and 
unambiguous criteria such as to prevent or compensate for disadvantages in the 
professional career of members of the under-represented sex. 

In order to enable companies to make an objective assessment as required according to 
CJEU jurisprudence, companies would have to establish objective selection criteria for the 
specific post before starting the procedure. As these criteria are shaped according to the 
area of business and the specific skills needed for the respective board position, these 
criteria cannot be specified by an EU measure. However, in order to comply with the case-

                                                 
11 Commission staff working document impact assessment on costs and benefits of improving the gender balance in 

the boards of companies listed on stock exchanges. Accompanying the document Proposal for a Directive of the 
European Parliament and of the Council on improving the gender balance among non-executive directors of 
companies listed on stock exchanges and related measures, SWD(2012) 348 final, 2012, pp. 29-30 

12 Judgment of 17 October 1995, Kalanke / Freie Hansestadt Bremen (C-450/93, ECR 1995 p. I-3051) 
13 Judgment of 11 November 1997, Marschall / Land Nordrhein-Westfalen (C-409/95, ECR 1997 p. I-6363) 
14 Judgment of 28 March 2000, Badeck and others (C-158/97, ECR 2000 p. I-1875) 
15 Judgment of 6 July 2000, Abrahamsson and Anderson (C-407/98, ECR 2000 p. I-5539) 
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law it would be sufficient that an EU measure requires such criteria to be defined before the 
selection procedure starts. 16 

The Court of Justice of the European Union has established the criteria that need to be 
met in order to be in line with EU regulation. 17 The criteria are: 

(1) The measures must concern a sector in which women are under-represented. 18 
(2) Priority to a female candidate can only be given in case this female candidate is at 

least equally qualified as the male candidate.19  
(3) They must not give automatic and unconditional priority to equally qualified 

candidates, but must guarantee that the individual situation, notably the personal situation 
of each candidate, is taken into account. 20 
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HARDSHIP IN THE ROMANIAN LAW 
 

Eugen CHELARU * 
 

 
 Abstract. Controversial in the doctrine and sporadically applied by a matchlessly judicial 

practice, the hardship theory made its way into the Romanian Civil Code. In our study we intend to 

present the doctrinal arguments that underlie the hardship theory, the evolution of the Romanian 

jurisprudence on this subject, in the absence of rules of general application and to analyze the 

Romanian Civil Code regulations regarding hardship. In the end we exposed our critical opinion in 

relation to the legislator’s choice, which is based in particular on the lack of trust in the ability of the 

judge, who cannot rule but case decisions, to understand the impact on the economic system that can 

have its interferences with valid concluded contracts.  

Keywords. Autonomy of will, hardship, judicial revision of the contract  
 

 
1. Preliminaries 
 

In the civil law classical theory, the contract finds its foundation in the will of the 
parties. Because the parties, through their autonomous will, have agreed to be subject to a 
contractual relationship, they have given rise to rights and obligations that must be 
respected. The contract is governed by the principle of autonomy of will, which has as 
consequence its immediate compulsory force. 

If those were the facts in 1804, when it was adopted the French civil code, the 
principle of autonomy of will was progressively restricted through all sorts of exceptions, 
taken mostly in the name of the need to respect public order and morality, but also of a 
social function that the contract fulfils1. The contract’s judicialization, which tends to 
become a ménage á trois, is only one of the forms in which the contractual freedom was 
severely restricted, the judge is empowered to mitigate, moderate, to encourage the parties 
to negotiations and to rebalance their contractual obligations, in the name of moral values 
such as loyalty, good faith, balance, abuse, and others2. 

 The Romanian legislator joined this trend when he adopted the new Civil Code, which 
entered into force on 1 October 2011 (Civ. C). Thus, after through article 1270, (1) he 
regulated that „the valid contract concluded, has force of law between the parties”, 
statement which is in line with the principle of autonomy of will, through a multitude of 
regulations, he has limited this principle. An important number of regulations authorize the 
judge to intervene in the legal concluded agreements, including modifying their terms and 
thus decreasing their binding force. 

We consider the following situations: the judge may intervene even in the conclusion 
of the contract, and may complete it with certain clauses, under art. 1182, par. 2 C. civ.; in 
reality, the contract’s interpretation by the judge can sometimes lead to unexpected results 
on both sides, especially when the judge makes use of the notions of fairness, good faith, 
morality or public order; the judge is entitled, in particular in the field of consumer 

                                                 
* Prof. Ph.D., University of Pite�ti, Faculty of Law and Administrative Sciences 
1 For the presentation of the theories concerning the foundation of the contract evolution see L. Pop, I.-F. Popa, S.I. 

Vidu, Tratat elementar de drept civil. Obliga�iile, Universul Juridic Publishing House, Bucharest, 2012, pp. 56-64. 
2 Ph. Malaurie, L. Aynès, Droit civil. Obligations, 9 ed., Cujas Publishing House, Paris, 1998, p. 176. 
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protection to eliminate unfair terms from contracts (Law no. 193/2000 relating to unfair 
terms in contracts concluded between traders and consumers); the mandatory force of the 
contract with successive execution will be suspended due to the intervention of a force 
majeure case, which temporarily prevents the debtor to execute his obligations3 and, in case 
of litigation the characterization of the event in question as constituting force majeure is 
decided by the judge; the granting of grace periods to debtors by the judge invested with the 
request of contract`s resolution for non-executing a contract or the circumstances specified 
in art. 1101 par. (2) Civ. C.4; art. 1021 par. 4 Civil Procedure Code allows the judge 
invested with a request for payment order procedure to establish a deadline for payment or 
to stagger the payment in the case of the common expenses of associations of owners or 
tenants payment obligations, as well as the costs of maintenance payable by natural persons 
corresponding to the housing areas that they use as dwellings; some of the causes 
authorized by law "for which a contract may be terminated [art. 1270, par. (2) Civil Code] 
are judicial, enforcement of the obligation to do, assumed through a promise to contract, 
through judicial decision that replace the contract, in accordance with art. 1279, par. 3 Civ. 
C.; enforcement of the obligation to do, assumed through a bilateral promise of sale, by 
judicial decision that replace the certified act of immobile sale, in terms of art. 1669 of the 
Civil Code, judicial revision of the legal act’s effects due to breaking the contractual 
balance because of the change of circumstances taken into consideration when the contract 
was concluded. 

 

 
2. The hardship theory  
 

The possibility of judicial revision of the legal act’s effects due to breaking the 
contractual balance because of the change of circumstances taken into consideration when 
the contract was concluded is a practical application of the hardship theory. The theory 
concerns a mutually binding contract, legally concluded, with future execution, the effects 
of which are affected by a significant disparity between the benefits of both parties, 
disparity that occurs due to exceptional circumstances occurred after the conclusion of the 
contract and unforeseen by the parties. 

If it is accepted that the judge is empowered to intervene in such cases, at the request 
of the aggrieved party, to restore the contractual balance by increasing or decreasing the 
amount of the benefit of one party or the termination of the contract, we find ourselves in 
the presence of an exception to the contractual binding force principle because it will 
produce effects or it will cease due to causes unforeseen by the parties in its content. 

Although it is manifested by an imbalance between the benefits of both parties, 
hardship must not be confused with the lesion. The essential differences consist of different 
moments of the imbalance between benefits appearance - in the lesion case since the 
conclusion of the contract the value of the benefit of one party is disproportionately high in 
relation to the benefit owed, while the hardship is the result of an imbalance that occurs 
later and has a different legal nature - the lesion is a vice of consent and the hardship is a 
cause for judicial revision of a legally concluded contract. 

                                                 
3 Ph. Malaurie, L. Aynès, work cited, p. 490 
4 Article 1101, par. (2) Civ. C. allows the judge, considering the debtor’s position, to establish payment terms and to 

stop the obligations` execution. 
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We will not be in the presence of hardship when the parties have inserted in their 
contract indexation clauses5, which will determine price variation depending on the 
evolution of an index chosen by them or in some cases they have agreed to revise their 
contract amicably or judicially6. The insertion of such clauses signifies the parties` 
possibility to revise the contract in certain circumstances, and the judge invested with this 
case will only apply the provisions of the contract, thus respecting its binding force.  

The main arguments of hardship theorists in supporting the possibility of judicial 
revision of the contract7 were that in any contract must be presumed the existence of a 
clause that the parties' obligations remain unchanged only as long as the conditions 
envisaged when the contract was concluded remain unchanged (rebus sic stantibus clause); 
circumstances giving rise to serious imbalance between benefits are objective, 
unpredictable, unavoidable and outside the will of the parties so that they can be considered 
as cases of force majeure, which may lead to termination of the contract due to the 
impossibility of executing the obligations of either party; although the party has the right to 
demand the execution of the contract as stipulated, he commits an abuse of law if so the 
other party is economically ruined. 

These arguments have received a strong response from the opponents of the hardship 
theory8, of which we mention that in which it is argued that price fluctuations are the 
essence of the economic life, and by concluding a contract with future execution the parties 
have consciously undertook this risk, so the existence of a rebus sic stantibus clause is 
excluded, which should be implied. On the other hand, the creditor that requires the debtor 
to execute his obligation assumed by the valid concluded contract does not commit an 
abuse of law because the conventions have the force of law between the parties and must be 
executed as the parties have agreed, according to pacta sunt servanda. 

 

 
3. Hardship in the Romanian law, prior to the entry into force of the new Civil Code 
 

Shortly after removing the communist regime, Romania began to face a new economic 
phenomenon - the rampant inflation. In these circumstances the question of debts 
revaluation appeared and it has been raised the possibility of revising contracts for 
hardship, although the old Civil Code didn’t t regulate the possibility of revising contracts 
for hardship. The only law that authorized the judge to revise the contracts was Law no. 
8/1996 on copyright and related rights, which on art. 43 par. (3), provides that ”where an 

apparent disparity between the author's work remuneration and the benefits of the one who 

has received the property rights transfer, the author may request the competent judicial 

authority to revise the contract or to increase the remuneration ". 

                                                 
5 Indexing means an economic value correlation with other economic value in order to maintain the real value of the 

contractual obligations. L. Pop, I.-F. Popa, S.I. Vidu, work cited, p. 155. 
6 J. Flour, J.L. Aubert, E. Savaux, Droit civil. Les obligations. 1. L’acte juridique, 12 edition, Sirey Publishing House, 

Paris, 2006, p. 331. 
7 For the presentation of the arguments in favour of this theory, see: J. Flour, J.L. Aubert, work cited, pp. 299-300; Ph. 

Malaurie, L. Aynès, work cited pp. 354- 359; I. Albu, A. Man, „Utilitatea terminologiei juridice latine, cu referire 
special� la adagiile pacta sunt servanda �i rebus sic stantibus”, Dreptul no. 2/1996, pp. 22-27; L. Pop, I.-F. Popa, S.I. 
Vidu, work cited, pp. 156-157. 

8 For the presentation of the arguments contrary to contracts` judicial revision for hardship, see: Ph. Malaurie, L. 
Aynès, op. cit., pp. 354-355; J. Flour, J.L. Aubert, work cited, pp. 335-337; I. Albu, „Probleme actuale privind 
reevaluarea judiciar� a crean�elor, indexarea conven�ional� a obliga�iilor pecuniare �i indexarea dobânzilor”, Dreptul 
no. 1/1994, pp. 46-47; L. Pop, I.-F. Popa, S.I. Vidu, work cited, p. 157. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

42 

 

The doctrine has been argued, however, that two other provisions fit in the hardship field9, 
namely those of art. 55 par. 2 of G.E.O. no. 54/2006, regarding the concession of public assets 
contracts` regime10 and those of art. 14, Law No.195/2001 regarding volunteerism11.  

In our opinion this does not fall within the field of hardship. 
Thus, in the first case it is either about a contractual unbalance generated by the 

conceder deed, made possible by the nature of administrative contract of the concession, so 
it's not an unpredictable change of circumstances, or by cases of force majeure or fortuitous 
intervention, which move the issue in the field of contractual liability, and not on the need 
to revise the contract. In the case of volunteerism, the legislator has not established a 
mechanism to revise the contract, which would allow the judge to modify the terms, which 
is the essence of hardship, but he established a case of termination of the contract. 

We should also mention the article 10 f) of G.O. no. 21/1992 regarding consumer 
protection, in accordance with which,”consumers have the right to pay for the products and 

services of which they benefit, the amounts determined accurately in advance; the initial price 

increase is possible only with the consumers` consent”, who opposed to the contracts revision 
for hardship, at least in those cases where a trader would have invoked it against a consumer. 

In the Romanian doctrine has made its way the idea that the accelerated and sustained 
depreciation which national currency has suffered after 1990, requires recognition of the 
judges right to revise some contracts for hardship, which would result in the admission of 
the legal actions by which can be required the reassessment of contractual receivables and 
debts, especially the pecuniary ones12. To argument this opinion, classical theories were 
invoked that we have shortly presented above. 

The courts adopted contradictory solutions in this field13. We will refer only to the 
decisions that settled claims which called for contractual clauses revision, by invoking the 
imbalance between the benefits due to inflation during the execution of the contract, the 
only ones that are part of the hardship. 

The Supreme Court of Justice repudiated the application of the hardship when it 
refused to increase the price, although the agreement between the parties had foreseen this 
possibility and the supplier proposal for a price increase was refused by the beneficiary14, or 
when was rejected an update to the inflation rate of the rent, on the ground that "In the lease 

contract the parties have agreed that in case of an important modification of RON currency 

to proceed to an appropriate adjustment of the rent, but no such change has occurred, so 

                                                 
9 See Cr. Zam�a, in Noul Cod civil.Comentariu pe articole, C.H. Beck Publishing House, Bucharest, 2012, coordinators 

Fl.A. Baias, E. Chelaru, R. Constantinovici, I. Macovei, p. 1336; G. Boroi, C.A. Anghelescu, Curs de drept civil. Partea 
general�, 2nd edition, revised and completed, Hamangiu Publishing House, Bucharest, 2012, p. 213 and p. 215. 

10 Text according to which "the concessionaire shall not be required to bear the increased burdens related to the 
execution of his obligations, where this increase results from: 
a) a measure ordered by a public authority; 
b) cases of force majeure or fortuitous event". 

11 Which provides that: "If during the execution of a voluntary agreement is involved, independently of the parties` will, 
a situation likely to aggravate the execution of the volunteer’s obligations, the contract will be renegotiated, and if the 
situation makes it impossible to continue the execution of the contract, the contract is legally terminated". 

12 See: Gr. Giurc� (I), Gh. Beleiu (II), „Teoria impreviziunii – rebus sic stantibus – în dreptul civil”, Dreptul no. 
10-11/1993, pp. 29-36; I. Albu, work cited, pp. 48-49; I. Albu, A. Man, work cited, pp. 23-26; Cr. Zam�a, „Teoria 
impreviziunii”, A.U.B. no. 1/2003, pp. 79-100; L.D. Mârza, „Interven�ia legal� �i judiciar� în contracte”, Dreptul no. 
9/2004, pp. 53 and 60-62. 

13 For a short presentation of these solutions, see E. Chelaru, „For�a obligatorie a contractului, teoria impreviziunii �i 
competen�a în materie a instan�elor judec�tore�ti”, Dreptul no. 9/2003, pp. 55-58. 

14 S.C.J., commercial department, decision no. 356 /1998, B.J. 1998, pp. 321-323. 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

43 

that the first court correctly ordered the defendant to pay the rent as originally established 

by the parties"15. 
In another case, the Supreme Court considered that no court can force the debtor "to pay 

an inflation factor, agreeing that when the contract was concluded the parties assumed 

obligations only to the extent of the consequences that they could have foreseen at the time"16  
In a case in which the price was determined by the parties in USD units, was 

considered that the RON devaluation on domestic market does not lead to change the price 
invoice unless agreed otherwise17. The merchandise had been acquired from the foreign 
market and valued in Romania. 

It was rejected the action by which the applicant requested the defendant's obligation 
to pay the price increase for the products, increase that occurs between the date of 
conclusion of the contract, when the price was paid and the date of delivery, with the 
reasoning that "The commercial obligations are born between the parties at the time of the 

contract conclusion. The subsequently price increase has no relevance for the contractual 

obligations execution"18.  
On the contrary, the increase of the rent was admitted in September 1990 for a 

commercial space, whose period of lease was of 5 years. It was considered that taking into 
account the liberalization of prices, in general, and as a result of inflation rate increase, the 
lessor is entitled to claim a higher rent, because the one initially established became 
onerous for him, and if the tenant doesn’t agree to pay, the contract will be terminated19. 

We believe that from the published judicial practice of the Supreme Court of Justice, 
we may conclude that, in principle, it was rejected the solution of judicial claims update for 
hardship. By exception, this was allowed only in the case of lease contracts. 

 
 

4. Hardship in the new Civil Code 
 

For the first time in our legal system, the Civil Code explicitly regulates the possibility 
of contracts judicial revision for hardship, through art. 1271. However, hardship is an 
exception to the mandatory force of the contract so that the legislator mentioned this in the 
first paragraph of art. 1271 Civ. C., as follows: "The parties are kept to their obligations, 
even if their execution became more onerous, either due to increased costs for the execution 
of their obligations, either due to the decrease in the value of the other party’s obligations". 
The foundation of this exception is the idea of "contractual justice", which means that, in 
the absence of contractual provision, the costs incurred by an unpredictable situation will 
not become the obligation of a single party20. 

Hardship can be invoked only if the legal conditions are met. Thus, according to art. 
1271 par. 2 Civ. C., the hardship may be invoked if the execution of the contract has 
become excessively onerous due to exceptional change of circumstances, that would make 
manifestly unjust to force the debtor to execute his obligation, while par. 3 of the quoted 
legal text adds the following conditions:  

                                                 
15 S.C.J., commercial department, decision no. 6557/2001, Dreptul no. 4/2003, p. 192. 
16 S.C.J., commercial department, decision no. 591/1994, R.D.C. no. 2/1995, p. 163. 
17 S.C.J., commercial department, decision no. 59/1997, B.J. 1997, pp. 448-450. 
18 S.C.J., commercial department, decision no. 254/1998, B.J. 1998, pp. 323-324. 
19 S.C.J., commercial department, decision no. 21/1994, C.D. 1994, pp. 230-231. 
20 Cr. Zam�a, in Noul Cod civil.Comentariu pe articole, work cited, p. 1337. 
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a) the changing of circumstances intervened after the contract conclusion; 
b) the changing of circumstances, as well as their extent have not been nor could be 

reasonably envisaged by the debtor, at the contract conclusion; 
c) the debtor has not assumed the risk of a change of circumstances and nor could be 

reasonably considered he would have assumed this risk; 
d) the debtor has tried, in a reasonable time and in good faith, to negotiate a fair and 

reasonable adjustment of the contract". 
 From the quoted legal provisions, we draw the following conclusions: 
The hardship field is represented by sinalagmatic, onerous, commutative and with 

successive execution contracts. As a result, debtor of the obligation that has become overly 
onerous and that can plead the hardship can be any party of the contract. 

The doctrine has shown that hardship could be invoked in the case of a uno icto 
execution contract, if the event that breaks the contract’s balance occurs after its 
conclusion, but before the moment when the obligations of the parties had to be executed, 
and also when it's about some unilateral contracts21. Certainly, in the case of unilateral 
contract only one party, the debtor, could invoke the hardship. 

Not every contractual imbalance entitles the parties to invoke the hardship, but only the 
one that meets the following conditions: a) the imbalance is due to an exceptional change of 
circumstances assumed by the parties at the time of the contract conclusion; b) the 
circumstances change intervened after the contract conclusion; c) the circumstances change 
and the importance of this change has not been nor could be reasonably considered by the 
debtor when the contract was concluded; d) the debtor didn’t assume the risk of a 
circumstances change and nor could be reasonably considered that he would have assumed 
this risk; e) the imbalance has made excessively onerous the contract execution for the one 
that invokes it; f) the imbalance makes the debtor’s obligation execution "manifestly unjust". 

Meeting these conditions is not sufficient for the debtor to be able to obtain the Court’s 
revision of the contract. Article 1271, par. (3), d) Civ. C. imposes upon the debtor to try 
first, within a reasonable time and in good faith, to negotiate a fair and reasonable 
adjustment of the contract. As a result the Court invested with the legal action that invokes 
the hardship will verify not only whether there has been a formal invitation to negotiations 
addressed by the debtor to the creditor, but also if he was animated by a sincere intention of 
reaching a fair result. 

The creditor is not bound by the mentioned legal text to participate in these 
negotiations and even less to accept the proposals for adjustment of the contract made by 
the debtor, but such an option could prove more damaging in the end for him, nobody being 
able to predict what will be the solution that the Court will take. Furthermore, the creditor’s 
obligation to participate in the negotiations initiated by the debtor could be based on the 
provisions of art. 1170, Civ. C., which force the parties to act in good faith throughout the 
execution of the contract. 

If all the above conditions are met, the Court will decide, depending on the 
circumstances, either adapting the contract to distribute equitably between the parties the 
losses and benefits resulting from the change of circumstances, or the termination of the 
contract at the time and under the conditions which it shall determine. 

                                                 
21 See G. Boroi, C.A. Anghelescu, work cited, p. 213. 
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The Civil Code contains some provisions concerning the revision of liberalities 
(testamentary dispositions and donations). In their case, only the conditions and burdens 
can be revised. 

Thus, according to art. 1006, Civ. C. "If, due to unforeseen circumstances not 
attributable to the beneficiary, incurred after the liberality’s acceptance, the fulfilment of 
conditions or burdens affecting the liberality became extremely difficult or excessively 
onerous for the beneficiary, it may request the revision of burdens or conditions." 

In the settlement of such claims the Court is bound by the provisions of art. 1207 Civ. 
C. to comply as far as possible, with the will of the person that dispose it. While respecting 
this limit, the Court may decide quantitative or qualitative changes of the conditions or 
burdens that affect the liberality or to combine them with similar ones from other 
liberalities. In addition, the Court may authorize the partial or total disposal of the 
liberality’s object, establishing that the price should be used for purposes in accordance 
with the will of the person who dispose it, as well as any other measures to maintain as far 
as possible its destination.  

At the request of the party concerned, the Court will be able to remove for the future the 
effects of the conditions or burdens revision, if the reasons for their existence no longer subsist. 

 

 
5. Conclusions 
 

The Romanian legislator wasn’t impressed by the arguments of the hardship opponents’ 
theory, but he neither made an impact study to estimate the economic consequences of 
recognising the judge’s right to decide the adaptation or termination of the contract.  

As far as we are concerned, we believe far more convincing the arguments used by the 
authors who reject the hardship theory. 

We appreciate that it would be preferable to have a regulation that allows the contract’s 
revision for hardship only in those cases in which the parties themselves expressly mentioned 
the possibility of revising the contract and the conditions under which it can be accomplished, 
through a clause inserted in their convention. This way, the contract amendment for hardship 
would be in the limits of its binding force and the judge, who would intervene only if the 
parties have not succeeded to arrive at an acceptable solution, could revise the contract only 
within the limits of its terms. Such a regulation would determine the parties to demonstrate 
a greater responsibility in assuming their contractual obligations. 

By law it could be imposed conditions for judicial revision only in the case of certain 
types of contracts, carefully chosen as a result of carrying out impact studies. 

As regulated, the legal revision of contracts solution contains within it dangers as 
important, if not more important than forcing the debtors to execute contracts which have 
suffered a benefit imbalance. Accepting this solution removes the contract from the 
predictability zone and enters it into that of arbitrariness. The judges will be those who will 
determine what the parties could and could not foreseen when the contract was concluded, 
they will determine as well the value of benefits or even the contract termination, which can 
be ruinous for one of the parties. 

The judicial revision of the contracts can become an additional source of inflation, 
appearing the danger of generalizing the revision, especially in economic activities: the 
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party that will have a revised obligation by increasing its value will claim his debtors’ 
obligations` increase22.  

 Thus, to the unpredictability created by legislative instability that characterizes our 
legal system23, it was added the unpredictability of the judicial practice. 

The arguments of comparative law, put forward by the authors that support the 
application of the hardship theory in our legal system, didn’t take into account the fact that 
the adoption of matchlessly solutions by the Romanian courts represents an incomparable 
phenomenon. 

Finally, nowadays may no longer be argued that inflation, which is the reason the most 
frequently invoked in cases of imbalance between benefits, represents a phenomenon 
impossible to foreseen by the parties at the time of contract conclusion. They have the 
possibility to prevent the appearance of imbalance by including contractual indexing clauses, 
or clauses that force the parties to renegotiate the contracts in the event of circumstances 
changing or to authorize the judge to restore the balance between the benefits. 
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THEORETICAL CONSIDERATIONS ON MOBILITY 

ALLOWANCE GRANTED TO LONG-TERM UNEMPLOYED  
 

 Dan �OP * 
 

 

 Abstract: Law no. 250/2013 amending and supplementing Law no. 76/2002 regarding the 

unemployment insurance system for unemployment and stimulation employment introduced State aid 

in addition to unemployment, namely mobility allowance for people first fall in employment for a 

period of 12 months. These premium mobility are granting state aid to the unemployed will move, for 

employment elsewhere than in the home. Specifically mobility premium is paid in the form of two 

categories, namely first employment and first installation. Employees have an obligation to repay the 

full amount received, if the employment or service relationship terminates in a period less than 12 

months from the date of employment or if they chance the residence at the old home, in a period of 12 

months of employment . 

Keywords: boosting employment; mobility allowance; first employment; first installation; long-

term unemployed. 

 
 
Law No.76/2002 on the unemployment insurance system and employment 

stimulation1, guarantees every person the right to choose their profession freely and the 
right to work and social security. This act regulates the measures for the implementation of 
strategies and policies designed to protect individuals against the risk of unemployment, a 
high level of employment and labor adaptation to labor market requirements2 . 

 Such active measures stimulate employers to employ to work persons from 
unemployed, but also stimulate people looking for a job to fall before the period are entitled 
to receive unemployment benefits . 

 It was stressed3, since the entry into force of Law 76/2002 in the short term, passive social 
protection implies focusing towards the constitution and distribution of funds needed to ensure 
the existence of population affected by unemployment and employment support. In the long 
term, however, spillover effects in the economic, social protection liabilities, are becoming 
more expensive and so it requires other measures specific to active social protection. 

 In this context we must emphasize not only the role of the compensation, regardless 
of the form it takes, and the particular issues that we encounter during the period of its 
grant, people looking for a job . 

 Therefore there are provided, in addition to the assets used in previous years, the 
introduction of a new series of active measures for both people looking for a job and 
economic measures aimed at increasing employment work. 

 An important place4 among the measures in question occupies those about boosting 
employment aimed supporting people in search of work and particularly the unemployed to 
acquire the status of employment . 

                                                 
* Professor PhD, Valahia University of Târgovi�te 
1 Published in the Official Gazette of Romania, Part I, no. 103 of February 6, 2002, as amended and subsequent  
2 Alexandru �iclea, Laura Georgescu, Social Security Law, Legal Publishing House, Bucharest, 2014, p 102 
3 Cristache Ristea, Labour Market - Behavior. Modeling. Efficiency, Conphys, Publishing House, Rm.Vâlcea, 2002, p.108 
4 Dan �op Employment - social security law, second edition, Bibliotheca Publishing House, Targoviste, 2013, 
 p 492 
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 Law no. 250/20135 amending and supplementing Law no. 76/2002 regarding the 
unemployment insurance system and stimulation of employment provided for in Article 72 
paragraph 1, that persons who were entitled to unemployment benefits established by law 
and is committed full-time, according to the legal provisions, and therefore employment, 
they stop paying unemployment benefits, benefit, since employment until the end of the 
period for which they were entitled to receive unemployment benefits for a monthly fee, 
paid in unemployment insurance, representing 30% of the unemployment benefit 
established and, where appropriate, updated according to the law, and art .73, paragraph 1 
provides that persons referred to in art . 72 benefit from this amount and where the period 
for which they are entitled to unemployment benefits, they cease the employment or service 
to the first employer and falls full within 30 days, at a another employer . 

 In the same sense, art. 731 provides that graduates of educational institutions and 
special schools graduates, aged 16 or over, registered with employment agencies, where 
they employ full time for more than 12 months, benefiting from unemployment insurance, a 
premium equal to the framing reference social indicator into force classification . 

 The phrase means in education ( article 42, paragraph 2, point 6 ) one of the following 
levels of the national education system governed by the National Education Law no. 
1/2011, with subsequent amendments: a) upper secondary school - junior high or vocational 
education; b ) secondary education - upper secondary education or post-secondary 
education ; c ) higher education . 

 Law no. 250/2013 amending and supplementing Law no. 76/2002 regarding the 
unemployment insurance system and employment stimulation introduced by Article 75, still 
751 state aid in addition to unemployment, namely the mobility allowance. 

 The phrase long-term unemployed registered with employment agencies, referred to 
in art . 75 para. 1 of the law means long-term unemployed who are registered with 
employment agencies for more than 12 months for people aged less than 25 years, and for a 
period of six months , if persons aged 16 years and up to the age of 25 years. 

 As judicial nature, these mobility allowances are state aid granting to unemployed 
will move, for employment elsewhere than in the home.  

The aid shall be granted upon request, based on supporting documents, namely: an 
application to the county agency, the identity proving domicile, copy, proof of employment 
issued by the employer, commitment to compliance with the obligation to repay the full 
amounts received in the event that the employment or service relationship terminates in a 
period less than 12 months; affidavit of the employer graduates of educational institutions 
showing that not obliged by law to employ people in this category, as applicable; Income 
certificate issued by the local tax authorities under the Ministry of Finance, if the long-term 
unemployed registered with employment agencies that do not receive unemployment benefits  

 Evidence will be presented either personally or by registered letter with 
acknowledgment of receipt . 

 Article 432 of the Decision no. 119/2014 amending and supplementing Norms for 
applying Law no. 76/2002 regarding the unemployment insurance system and employment 
stimulation, approved by Government Decision no .174/20026 states in paragraph 1 that if 
employment in a village in another district , right as the first referred to in art .731 para. 1 of 
the Act, shall be granted by employment agency for the county and Bucharest, where the 

                                                 
5 Published in the Official Gazette of Romania, Part I, no. 457 of July 27, 2013  
6 Published in the Official Gazette of Romania, Part I, no. 197 of March 20, 2014  
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recipient was out, followed his file be transferred to the employment agency in whose 
jurisdiction establishes his new home which will, where appropriate, and other rights 
provided by law and will follow the obligations arising from the grant of rights. 

 Quarterly by the 15th of the month for the previous quarter, provided in par. 2 
recipients of the rights provided for in Art. 731 para. 1 of the law are required to submit to 
employment agencies that are registered or, where applicable, to which he was transferred 
file evidence issued by the employer that are involved, and, in the case referred to in art . 
731 para. 6 of the law, the documents referred to in art . 431 para. 2 letter. e and g 

 The documents we referred to above present either personally or by registered letter 
with acknowledgment of receipt . 

 Beneficiaries who do not have or do not submit the documents mentioned will be 
required in writing by the agency for employment to submit these documents within 15 
days of receipt of the notification ( art. 432 par. 4 ) 

 If after two such communications graduate has no documents, employment agency 
will contact your employer ended the employment or service, to clarify its status and, 
according to findings, are measures in accordance with the law . 

 It should be noted that the first employment provided in art. 74 does not stack with the 
first installation referred to in art . 75 of the Law. 

 Law no. 250/2013 , provides in para. 4 of art . 751 people who do not benefit from 
early mobility, namely: a ) persons who have not received a first framing or first installation 
in the last 36 months preceding request mobility allowance; b ) persons falling employers 
who was in the employment or service relationship in the past two years; c ) persons for the 
payment of unemployment benefit has been suspended in accordance with art . 45 para. 1 
lit. c, and thereafter as a result of changing individual labor contract duration, payment 
unemployment benefit ceases under art. 44 letters. a; d) licensed graduates of Faculties of 
Medicine, Dentistry and Pharmacy at the request of law, national contest promoted 
residential places or jobs in the law; e) graduates of educational institutions to which 
employers are required by law to have employment. 

 Individuals who receive mobility allowance have the right to maintain their mobility 
and where, during the 12 months of employment, they terminate the employment or service 
to the first employer and fall within 30 days to another employer under the same conditions, 
ie for more than 12 months in a village situated at a distance greater than 50 km from the 
town where they reside or where applicable, the same location where it was and first 
employer when the person was employed and, therefore, changed residence in that locality . 

 Specifically mobility granted premiums are as two categories, expressly provided by 
art .751 para. 1 ie first employment and first installation. Rights are requested no later than 
12 months from the date of employment . 

 The mobility allowance will benefit people who employ a village located at a distance 
of 50 km from the town in which they reside . Mobility allowance is equal to twice the 
reference social indicator ( ISR ) in effect on the date of grant.  

This is expressed7 in lei unit that relates the cash benefits paid from the unemployment 
insurance budget, granted both for the protection of persons in the unemployment insurance 
system and to stimulate certain categories of persons to employment, and employers to 
employ persons seeking employment. Considering that ISR is worth 500 lei first 
employment will therefore be in the amount of 1000 lei. 

                                                 
7 Dan �op, op. cit., p 494  
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 Unemployed falling employment in another town and as a result, they chance their 
house, will receive a bonus equal to seven times the installation ISR value, ie 3,500 lei. 

 No change of domicile is in another locality if the locality where the person belongs 
to the same employ administrative units : the village, town, city or sectors of Bucharest 

 Employees are required under art . 76 para. 1 , to repay in full the coercive factor8, 
amounts received, if the employment or service relationship terminates in a period less than 
12 months from the date of employment, if: a) it is place individual employment termination 
due : the agreement of the parties, a sentence of execution of a custodial sentence ; withdrawal 
of approvals, permits or certificates required by the profession; disciplinary sanction ; where 
is in custody for a period longer than 30 days, under the Code of Criminal Procedure; 
resignation; b ) if the individual termination of employment during the probationary period , 
the employee's initiative; c ) if it violates the provisions of Law no. 188/1999 on the Statute of 
civil servants and cause damage to the guilt of the public works. 

 Employees have an obligation required by art .76, paragraph 2, to repay in full the 
amount received as the first installation according to art. 75 and 751 para. 1 when they 
change their residence at the old home, in a period of 12 months of employment . By 
change of residence to the old home, according to art . 46 para. 2 of the Implementing 
Rules, means relocation to a home that is within range of the same municipalities: village, 
town, city or Bucharest sectors in which there is the old home. 

 Recovery of amounts referred to in art . 731, 74 and 75 shall be made in the event of a 
failure of art. 76 , based on commitments to beneficiaries, which is enforceable . 

 Amounts recovered from the beneficiaries in the general limitation period9 
 People who benefit from employment equal to the first reference social indicator into 

force on classification, have the right (art.731 par. 6) to maintain first granted and where, 
during the 12 months of employment, their employment relationship ceases or service the 
first employer and fall within 30 days, with another employer, provided that compliance 
with the work on the second employer takes place under the same conditions, ie full-time 
for a period exceeding 12 months. 

 The corresponding art .751, paragraph 5, persons receiving premiums are entitled to 
maintain their mobility and where, during the 12 months of employment, they terminate the 
employment or service to the first employer and fall within 30 days by another employer on 
the same terms, ie for more than 12 months in a locality at a distance greater than 50 km from 
the town where they reside or where appropriate, in the same village in which was the first 
employer to which the person was employed and, therefore, changed residence in the village. 

 It can be seen from exposure the trend of increasing share of active measures in 
budget expenditures unemployment insurance will continue for the future which shows 
support sustainable of the policy to prevent and combat unemployment. 

 

                                                 
8 Ion Traian �tef�nescu, Theoretical and practical treaty of Labour Law, Legal Publishing House, Bucharest, 2012, p 209 
9 Alexandru �iclea, Laura Georgescu, op. cit., p 124 
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THE LEGAL DUTIES AND OBLIGATIONS 
IN A TECHNICAL MEANING 

 
Dumitru V�DUVA * 

 
 
Abstract: The duty is the legal prescription with a compulsory feature of a behavior, imposed 

for all persons. In the public order, the compulsoriness of the necessary behavior has an imperative 

feature. The Civil Code states two general duties. These are subsidiaries and suppletive and are 

mandatory only for the person committed to another person. All legal duties, regardless of the area in 

which are imposed, are necessary behaviors (must be) and for this reason are compulsory (have a 

mandatory feature), namely they are imposed over the will of the person; if he refuses the 

enforcement takes place by defeating his resistance. The persons sovereignly organizes their private 

economic relations committing themselves into having behaviors one towards another, which are 

voluntarily performed. In addition, for the hypothesis in which the parties might have a conflict of 

interests in these relations, for instance, regarding the birth of a legal act or its enforcement, or 

misunderstandings regarding the damages due to a harming, the legislator abstractly organizes the 

necessary behaviors (patterns of conduct) mandatory, which the persons adopt in their domestic 

economic relations, for instance concluding a contract by the legal rules.  

Keywords: legal duties, legal obligations, technical obligations, subsidiary legal norms, 

suppletive norms  

 
 
1. General legal duties, imperative instrument for imposing the necessary 

behaviors to all persons 
 

The duty is the legal prescription of a conduct, with a mandatory feature, imposed to 
every person1. Thus, are the behaviors which the legislator considers as necessary in the 
organization of public order, such as: the duty for tax statements submission or the duty to 
travel with a vehicle on the right side of the road etc. 

In the public order, the compulsoriness of the necessary behavior has an imperative 
feature.  

 

  
2. General duties in the private order2 
 

The Civil Code states two general duties. These are subsidiary and suppletive and are 
imposed only for the person who is committed to another one.  
Art 1349 of the Civil Code states a general duty with value of principle: „Every person has 
the duty to compel with the conduct rules that the law or customs impose (…)”. Its violation 
entails tort liability for the author of the offence being born an obligation, the one to repair 

the damage. 
Also, for the persons found in a relation of obligation are indebted (necessary behaviors) to 
perform their obligation. According to Art 1350 of the Civil Code „Every person must 

                                                 
* Lecturer PhD, Faculty of Law and Administrative Sciences, University of Pite�ti 
1 L. Pop, I.R. Popa, St.-Ioan Vidu, Tratat elementar de drept civil. Obliga�iile, Universul Juridic Publ. House, Bucharest, 

2012, p.13 
2 I. Albu, Drept civil. Teoria general� a obliga�iilor, All Beck Publ. House, Bucharest, 2004, p.5 
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perform his obligations to which he has committed to”. The violation of this duty entails 
contractual liability, for the debtor being born an obligation, that of damages. 

All legal duties, regardless of the area in which are imposed, are necessary behaviors 
(must be) and for this reason are compulsory (have a mandatory feature), namely are 
imposed over the will of the person, in case of refusal the enforcement taking place by 
beating his resistance. 

The duties from the private order are distinct, but particularities being impregnated by 
the object: persons’ particular domestic economic relations. The legislator does not state 
directly for a person a behavior in his domestic relations with another person, as it does in 
the organization of the public order, for instance, the obligation to pay the taxes, but it 
intervenes in subsidiary, under the condition that the persons must not have set on their 

own these relations, and that they are in accordance with the law. 
 
 
3. The subsidiary intervention of the legislator by imposing the duties in the 

organization of the private order3 
 

The area of the sovereignty of the privates in the organization and enforcement of duties  
 

Most of the domestic economic relations between persons, including the ones to 
protect their patrimony, are sovereignly organized by them according to their own interests 
without relating or without knowing that they carry out a legal act: birth, modification, 
extinction of obligations. The economic trades, concessions etc. are instinctual behaviors. 
Persons may relate themselves to the law or not in accomplishing exchanges or adjusting 
their patrimonial conflicts.  

These relations are not legally verified and therefore are not interesting. 
 
The subsidiary intervention of the legal 
 

We notice that persons sovereignly organize their private economic relations by 
committing themselves into having a certain conduct one towards another, which is 
performed voluntarily. 

Subsidiary, for the hypothesis in which the persons might have a conflict in these 
relations, for instance, regarding the birth or the enforcement of a legal act, or 
misunderstandings on the damages due to a harming, abstractly the legislator organizes the 
necessary behaviors (patterns of conduct) mandatory which the persons usually adopt in 
their domestic economic relations, for instance concluding a contract by the legal rules. 

The constraining intervention of the public force in order to impose the behavior 
shown in the domestic economic relations reveals the pathological aspect of these relations. 
The public constraining force does not occur in any circumstances, but it requires the 
existence of a legal area, namely the existence of the legal facts, seen in a general meaning.  

In order to protect the economic relations of exchange, the law offers for the acts 
generating them a legal feature, and also a legal effect, namely compulsory force (legal 

force), as well as for the legal norms, and imposes the general legal duty of enforcing them 
(Art 1350 of the Civil Code). Also, in order to protect the patrimony of the persons the law 

                                                 
3 D.C. D�ni�or, I. Dogaru, Gh. D�ni�or, Teoria general� a dreptului, 2nd Edition, C.H Beck Publ. House, Bucharest, 

2008, p.282-284 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

53 

attaches the legal feature for the material fact prejudicing it, because they represent the 
violation of the general legal duty to comply with the law (Art 1349 of the Civil Code), 
forcing to a behavior, the repairs.  

The intervention of the legislator is subsidiary in order to compel to a behavior, and 
not to every economic relation between particulars is attached a legal feature. The legislator 
organizes the legal threshold of these relations in order to recognize their legal force. Only 
if are met the exigencies stated by the law (the legal threshold) for the birth of the acts or 
facts which connect in an economic relation the particulars are considered legal thus 
generating the mandatory legal effects.  

These private economic relations interest from a legal point of view, reason for which 
for the generated acts or facts is recognized the legal feature, only if they entail to a 
behavior towards another person, specifically to perform economic trades, including for the 
compensation of a person for the damages caused by the action of the other person. For 
instance, if it is compliant with the law (with the legal threshold) the volitional commitment 
of a person is recognized by the law, thus receiving mandatory force. Using this technique 
of subsidiarity the voluntary commitment gains the mandatory force of the legal duty (to 
have a certain behavior), which is not sprang directly from the law, but from the will of a 
person, distinguishing it from the legal duties from the public area.  

We thus notice that persons sovereignly organize their private economic relations 
committing into having a certain conduct one towards another, which is voluntarily 
performed. Subsidiary, in the hypothesis in which the parties might have a conflict in these 
relations, for instance regarding the birth of a legal document or its enforcement, abstractly 
the legislator organizes the mandatory necessary behaviors (patterns of conduct) that usualy 
persons adopt in their domestic economic relations, for instance concluding a contract by 
the legal rules. In relation to these abstract rules is established, as for instance does the 
justice that a particular specific relation may be considered as having legal feature and thus 
the behavior contained by it is mandatory, as if it was stated by the law.  

 
The suppletive feature of the compulsoriness of the duties in the private order 
 

Understanding that by the technique of subsidiarity a document or fact becomes legal 
thus generating mandatory effects must be revealed that the compulsoriness of the duties 
generated in the private area is different than the duties from the public order. The interest 
protected by each of them imprints them different degrees of compulsoriness. The latter 
ones impose behaviors mandatory in the public interest, being placed under the protection 
of the state, precisely of the institutions having the competence to protect the public order. 
The first ones dictate behaviors to protect private interests, this is why are put under the 
protection of the persons interested to prevail of these duties. Private interests being in the 
area of the particulars’ sovereignty can appreciate that it is or is not useful to request the 
enforcement of a duty from this area or to negotiate it and to extinguish it amiably. We thus 
differentiate the legal duties from the public area, mandatory with an imperative feature 
from the obligations from the private sector, which are suppletive, their compulsoriness 
being removed by the will of the interested person.  

Terminologically, for the expression of the compulsoriness of the duty in the private 
law are used the following terms: is held (for instance, Art 1336 Para 1 of the Civil Code 
states that „The gerent acting in his own behalf is held against third parties…”); must (for 
instance, Art 1350 of the Civil Code states that „Every person must perform his duties 
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which he contracted…”, or Art 1335 of the same Code states that „In the beginning of the 
administration, the gerent must give…”); indebted to (for instance, Art 1134 Para 1 states 
that „The gerent is indebted to…”), is obliged to (for instance, Art 1345 of the Civil Code 
states that „The person who, for reasons not attributable to him, unjustly enriched at the 
expense of another one is obliged to refund…” or Art 1349 Para 3 states that „In certain 
cases stated by the law, a person is obliged to repair the damage caused…”).  

Nevertheless, in the private law these duties, regardless of the term used by the law to 
express them, are called obligations, distinguishing them from the legal duties in the public 
area. We must not mistake the compulsory feature of all duties with the obligation itself.  

 

 
3. Obligation – specific duty in the civil law 
 

Apart from the abstract, subsidiary and suppletive features of duties from the private 
law by which are imposed essentially mandatory behaviors, in the doctrine the duty (or 
binding) of a person to have a certain behavior towards another person whose enforcement 

is guaranteed by the public force is called an obligation. These behaviors are the result of 
the acts or facts of men, not of the law which attaches them a compulsory feature, as it has 
been shown, all these together being subsumed to the notion of the obligation.  

The obligation is the instrument by which the legislator transposes in law the 

connection (duty) with a suppletive feature between two persons in their economic 
relations, to which it attaches a compulsory feature4. 

The obligation itself is the voluntary performance of the debt, extinguishing the duty 
and the responsibility of the debtor in case of voluntary non-performance and constraining 
him to forced execution, which is another way of extinguishing the duty. This whole 
mechanism is stated by rules organizing the voluntary performance of the behavior to 
which a person is committed towards another person or the engagement of responsibility 
and foreclosure by using public force.  

Extensively, the obligation also includes the sources, namely the acts or facts by which 
a person is committed to a certain behavior. These are legal, so are in the area of obligations 
law, only if meet all the requirements stated by the law. The rules regarding the legal acts or 
facts tend to acquire an increasingly large autonomy in relation to the obligation itself, thus 
some authors debate them in separate papers.  

 

 
4. The base of legal rules of organizing the private order 
 

The legal rules in this area being subsidiary and suppletive, it is understood that do not 
establish the lines of the state economic policy. It is the reason why the rules of the 
obligations law have a wider degree of universality, and correlative, a smaller degree of 
nationalism. At least at the level of the European states these are similar, particularly since 
are built on a common base, the Roman law and the Greek philosophy. An exception is 
represented by the rules regarding the economic relations of (commercial) entities 
intersecting the public interests have a special regime derogative from the civil one, namely 
the one of the domestic relations. 

                                                 
4 J. Carbonnier, L’obligation entre la force et gráce, in Flexible droit, 10e édition LGDJ, Paris, p.324-338 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

55 

The mandatory rules with suppletive and subsidiary features, forming the private law 
transpose the principle of commutative justice (the proper measure in the mutual relations 
of trade between particulars, each of them must receive proportionally to what he has 
offered)5, the principle of distributive justice (each must receive what is his), as well as the 
moral principles stated since the Roman law: „neminem laedere” (general duty of care) and 
„suum cuique tribuere” (to each what he deserves). It is easily noticed that the rules 
governing the law of obligations which guided for centuries persons in their particular 
relations translate these principles. There are so: the obligation to repair the damage caused 
by offences (Art 1349 Para 2 of the Civil Code) or by the non-performance of the 
contractual engagements (Art 1350 Para 2 of the Civil Code), as well as the obligation to 
perform the engagements contracted by persons in their economic trades (Art 1350 Para 1 
of the Civil Code). 

 

  
5. Obligation – technique (instrument) by which the legislator connects two 

persons, is for the debtor a duty (already shown), but for the creditor is a 
subjective right, carrying economic value 

 

In order to fill the image of the obligation we must note that it does not only have the 
purpose to indebt the person to the necessary behavior, videlicet to link this behavior 
towards another person, nowadays the connection generating effects especially between 
patrimonies. 

For the creditor, the person to whom the debtor is indebted to, the obligations 
represent an element in his patrimonial active, called a receivable (debt). The persons, the 
fundamental institution of the private law, have in their patrimony only rights in rem (rights 
on assets) and rights of claim (on persons) or, correlatively, claims in the patrimony of the 
one who is indebted to the creditor. Both categories of rights are part of another 
fundamental institution, the assets (Book 3). To these is added the right on intellectual 
creation, which are not expressly mentioned in the category of assets stated by the shown 
book, keeping the tradition of the former Civil Code.  

From the perspective of the creditor, the obligation is a right, more accurate the right on 
a person, the debtor, to perform a service, to transfer the property of an asset, for instance. The 
creditor does not have the property of the asset until the debtor performs his duty, but only the 
prerogative to request the performance and to constraint him, if necessary. We thus oppose 
the real rights, which have as object corporal assets, to the rights of claim, rights on persons to 
behave in a certain manner, to perform a service, intangible asset, although is the tendency to 
more and more consider the claim as an asset, because it represents the object of a contract, 
cession, in the same direction as the ECHR jurisprudence. In rem obligations and rights are so 
different that form two sub-branches of the civil law: the law of obligations or the theory of 
obligations (or rights of claim, as are called by certain authors) (Book 5), and real rights 
(rights in rem), the Civil Code stating them as Book 3 „Assets”.  

Noticing the object of each of these subdivisions, we see that opposite to the real 
rights, which organize the legal situation consisting of the powers (prerogatives) of a person 
over an asset, an economic situation, improperly said (static) report between the person and 
the asset, the right of claim (or the obligation) organizes the economic relations between 
persons, dynamic relations in their nature.  

                                                 
5 N. Popa, M-C Eremia, S Cristea, Teoria general� a dreptului, 2nd Edition, All Beck Publ. House, Bucharest, 2005, p.111 
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ASPECTS ON LEGAL REGIME OF OFFENCES 

DISCOVERED AND PENALIZED BY LABOUR INSPECTORS  
IN RELATION TO WORK ACCIDENTS 

 
Emilian BULEA ∗  

 
Abstract: The research activity of the location where an accident with victims has occurred is 

extremely complex due to the multitude of information which are to be considered and processed in 

order to discover the conditions in which the event has taken place, to know the causes of accident 

occurrence, to discover the people guilty of such occurrence, to find out the truth and to prevent such 

undesirable incidents. Nowadays a special attention is paid to analysis and risk prevention activity 

related to occurrence of work accidents which has never ceased to capitalize and exploit the 

discoveries made by people participating to on site research activity. In addition to tasks specific to 

work accident investigation, the labor inspectors also take steps to prevent such accidents, taking 

account in practice of some actions and violations of norms in relation to work security and health, 

which have represented or may represent incident generating factors. The study aims to approach a 

part of the issues on how to penalize employers who have committed offences in relation to work 

accidents investigated by labor inspectors. In line with the seriousness of such events, the study will 

reveal both aspects on facts and offenders and consequences of failing to comply with actions 

established by labor inspectors as well as penalties imposed in such cases. These aspects are 

extremely important in both theory and practice and will be analyzed along the lines of some case 

studies, on the basis of information provided mainly by Local Labor Departments, Work Inspection 

Departments and Prosecutor’s Offices. 

Keywords: work accidents, risk, prevention, offences. 
 

 
I. Introductive considerations 
 

The first concerns with work condition improvements go back to the times when man 
started to work, to perform conscious activities meant to transform the environment 
elements in order to make his living. 

The first consciously and strictly preventive measures go back to antiquity.1 However, 
in most cases, work accidents were seen as casualty. Later on, multiple factors, closely 
related to 19th century industrial revolution and general advances in knowledge, imposed as 
an issue of paramount importance the need to eliminate or at least to reduce such accidents, 
fact reflected in specific legal regulations being published at that time.  

Out of the ensemble of practices and researches targeting man-work relation, 
protection of worker against work accidents has been therefore outlined throughout times.  

In our country, work safety has evolved in close relation to industrial development, 
concerns of such nature being noted ever since early 18th century, when factory owners and 
state authorities demanded formulation of recommendations on regular workers’ training 

                                                 
∗ Lecturer, Ph D, Valahia University of Târgovi�te, Law Department, e-mail address: emilianbulea@yahoo.com 
1 Antiquity texts relate on such actions and some express workers’ protection measures, on doctors existing inside 

pharaoh’s sites, on steps taken in order to fight saturnism and mercury poisoning in Greece, at Rome, in Alexandria. 
See, http://ro.wikipedia.org/wiki/Saturnism - Saturnism is a chronic intoxication with lead. Saturnism diseases usually 
occur in the case of persons who work in a lead environment. The incidence of this disease is known in antiquity, 
while in Rome, for instance, a part of the water piping was made of lead, fact which led to occurrence of this disease. 
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intended to protect them against dangers they were exposed to, indications being also made 
on how to fight such dangers.2 

In 1874 and 1894, Sanitation Law and Insanitary Industries Regulations were adopted. 
They included provisions on work safety, women and children’s work and prevention of 
occupational diseases.  

Therefore, art. 5 of Insanitary Industries Regulations provided: „All and any industrial 
locations exceeding 10 workers shall be provided with workshops having minimum 5m³ for 
each worker, while the ceiling shall measure minimum 3m in height", and art. 6 indicated: 
„In order to remove the danger of workers’ injuring while the machine is switched on, a 
free space shall be provided so that there is enough room to allow passage; machine gears, 
elevators, engine wheels shall be closed in using safety fences".3 

Working safety was later regulated indirectly, under a different terminology, by Mines 
Regulation Act 1895 of which art. 30 set forth the entrepreneur’s obligation to take „all 
measures in order to execute exploitation works so that all and any danger is avoided and 
workers’ safety is guaranteed”.4 

This normative act stated establishment of helping houses by which support was 
provided for temporary incapacity for work, due to injuries or diseases, and pension houses 
which set invalidity pensions for work-related accidents or occupational diseases.5 

Other normative acts may be traced back to the same period. They comprised 
regulations on work safety such as: Law regarding Sunday and Holiday Rest dated 18976; 
Law regarding Women and Minors’ Work in Industry and Mining Exploitations dated 
19067; Law regarding Support for Diseases and Post-partum dated 1923; Law regarding 
Minors and Women’s Work dated 1928. 

On February 10, 1910 the Law on safety measures for tanks, machinery, mechanical 
and electrical installations was adopted. This was the first unitary regulation concerning 
safety and health of the employees working in an environment highly exposed to work 
accidents and occupation disease-related risks.  

Amendment of the civil code in 1912 in terms of risk insurance represents an 
innovation in the domain of work accidents. Pursuant to prior regulation workers suffering 
accidents at workplace had to provide evidence of their employer having breached a 
contractual obligation or committed an offence which led to the work accident. This was 
difficult to do.  

This amendment in 1912 triggers a significant change in vision; hence, the employer 
who was using machines in the lucrative process creates a source of danger for workers, 
which moves the responsibility for evidence provision towards the employer, the latter’s 
liability being presumed, while the employee is only liable to prove the accident and 

                                                 
2 Alexandru �iclea, Treaty on Labor Law – 7th edition, revised and supplemented, Universul Juridic Publishing House, 

Bucharest, 2013, p.592 
3 See, http://www.mmuncii.ro/old/ro/articole0000-00-001864---1918-361-articol.html.  
4 Ioan-Marius Aron, Work Accident, Universul Juridic Publishing House, Bucharest, 2014, p.85. 
5Alexandru �iclea, op.cit., p.592. 
6 In 1897 the Sunday rest is introduced and regulated to half a day, according to 

http://denisapatrascu.wordpress.com/2010/06/15/evolutia-domeniului-social-in-romania/_ftn27  
7 On 22 February 1905 the Law regarding Minors and Women’s Work in Industries and Mining Exploitations, initiated 

by minister Lahovary, is adopted. This law was passed as a consequence of Romania’s participation to the 
International Work Congress in Berne in 1905. This law, as well as Regulation in 1894, set minimum age for 
employment to 12 years, while for dangerous or insanitary works as well as for night work, the minimum age was 15 
years for boys and 17 years for girls – according to http://denisapatrascu.wordpress.com/2010/06/15/evolutia-
domeniului-social-in-romania/_ftn27  
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relating damages. The employer’s sole exoneration from liability is the employee’s 
exclusive fault. In terms of accident risks, the liability used to be the owner’s (art.140).8 

Between 1912 and 1945, an „Industrial Hygiene Service” operated within „Central 
Autonomous House for Social Welfare”9; this service promoted the prevention measures 
relating to work accidents and occupation diseases.  

According to regulation in 1912, the enterprises provided for in the legislation were 
subject to the obligation of taking out insurances against accidents. Their number could be 
increased by the Central House. Enterprises subject to such obligation were classified under 
different risk classes, each class having a danger degree expressed by a number named risk 
coefficient. The contribution was calculated in line with this risk coefficient and the amount 
representing annual wages paid by the owner. The owners had the obligation to comply 
with provisions laid down by the Owners’ Association in connection with prevention of 
accidents. Workers, teams leaders, supervisors, drilling specialists, foremen and all persons 
with similar jobs, irrespective of how the jobs were entitled, who were working for 
factories subject to mandatory insurance against accidents, were entitled, in the case of 
accident, to receive from the Owners’ Association, the coverage of medical expenses, 
medical accessories (bandages, walking sticks, etc), until recovery, and invalidity annuity, 
if the worker became invalid.10 

Annuity for total invalidity was 2/3 of salary, while for partial invalidity the Central 
House reduced it proportionally to its quantum. 

In the case of fatal work accident, the heirs used to receive financial support for the 
funeral, the same as in the case of insurance against diseases, and the family (surviving 
husband, children and successors supported by the victim) was entitled to an annuity, called 
pension, calculated in percentage in line with the level of the victim’s wages applicable to 
the year prior to accident.11 

On February 15 1933 the Law on establishing and organizing labor jurisdiction is 
adopted. This law established the institution of labor judges within labor departments 
assimilated to local county courts. Each county court had two judges, appointed by Ministry 
of Justice and a number of judge replacements and stand-ins, appointed by Ministry of 
Labor, upon proposals of professional organizations of owners, workers or special clerks. 
The judge panel was made up of a judge (having the capacity of panel chairman) and two 
judge replacements appointed by parties involved in the litigation. 

In 1934 the Law regarding work accidents is passed. This normative act may be 
considered, in the modern acceptance of the word, as the birth act of work safety in our 
country.12 

In 1936 the Ministry of Labor, Health and Social Welfare was established, comprising 
a department for work organization and protection. 

After the World War II a governmental system of institutions with tasks relating to 
work safety was created. Therefore, in 1949 the „Council for Work Safety” under the 
Ministry of Labor and Social Provisions was set up. It was presided by a minister and made 
up of ministry counselors, representatives of General Work Confederation, State Planning 

                                                 
8 See, http://denisapatrascu.wordpress.com/2010/06/15/evolutia-domeniului-social-in-romania/_ftn27 
9 See, White Paper on reform of social security and pensions, Ministry of Labour and Social Protection, Bucharest, 

December 1993, p.194 
10 See, I. Popescu-Cop�ceni, Theory on Owners’ Liability in the case of Work Accidents, Curierul Judiciar SA 

Publishing House, Bucharest, 1929, p. 91 
11 Ibidem., p.92. 
12 Alexandru �iclea, op.cit., p.593. 
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Commission, Public Education Ministry and people in charge of work safety.13 This 
Commission had the role to study and propose new measures applicable to this domain as 
well as to control how resolutions were enforced; it had a body of technical inspectors 
specialized in production branches. In addition, obligations and liabilities relating to work 
safety were laid down within ministries, central departments and enterprises. The decree no. 
359/1949 constituted the first unitary regulation on work safety. 

In 1953, the Technical State Inspection for work safety was set up within the Central 
Union Council and within the former operated the Scientific Research Institute for work 
safety. At local level, the control of work safety was conducted by inspectors employed by 
regional and city union councils, coordinated in terms of methodology by the inspection 
department above mentioned. 

In December 1965, Law no. 5 regarding work safety was adopted. This law comprised 
obligations and liabilities, as well as organizing the activity, in conditions of a centralized 
economy.14 

Effective January 1 1966 the State Committee for work safety was organized. 
Regional inspection departments and scientific research institute for work safety reported to 
this Committee. Hence, a structure including work safety coordination and control at 
enterprises’central bodies was created. The main indicator targeted consisted in evolution 
of work accidents, especially fatal ones, as well as accidents leading to invalidity and 
collective accidents.15 

In 1968, within Ministry of Labor, the State Inspection for Work Safety was 
established. It was made up of three general inspectorates by sectors of activity and a 
technical department meant to encompass tasks of all three functional departments. 

Effective 1 January 1990, the work safety activity, through its main objective, i.e. 
prevention of work accidents and occupational diseases, required major changes, even in terms 
of conception, materialized in a new organization of the specialty state institution, coordinating 
and controlling the domain and also ensuring the legal framework for the current stage.16 

Emergence of the private sector determined promotion of normative acts which 
extended the scope of the legislation on work safety. 

By Law no. 90/1996 regarding work safety17, structuring work safety norms by 
administrative criteria was abandoned; they were replaced by specific norms substantiated 
on risk factors. Work safety standards were also introduced as normative documents 
comprising binding technical measures. Additionally, the list of Specific Work Safety 
Norms was finalized. It included 154 titles classified by activities of common risks. 

                                                 
13 Idem. 
14 Law no. 5 of 22.12.1965 regarding work safety was published in the Official Bulletin of Socialist Republic of Romania 

SRR, part I, no. 21/23.12.1965. 
15 See, Instructions no. 50/1967 for enforcement of HCM no. 2896/1966 regarding declaring, investigating and setting 

out work accidents and occupation diseases, in Work Legislation and Judiciary Practice, vol. II, - Compilation of 
Usual Normative Acts – edited by Ministry of Justice, Bucharest, 1995, p. 29 and following. 

16 Alexandru �iclea, op.cit., p.593;  
17 Law no.90/1996 regarding work safety was adopted by the Romanian Parliament on 12.07.1996 and was published 

in the Official Gazette, Part I, no. 157/23.07.1996. Practical needs have imposed a permanent improvement of 
regulations, a number of 24 amendments and supplements being recorded prior to its publication in the Official 
Gazette, Part I, no. 47/29.01.2001. However, even after this date, the law republished was amended several times, 
an example being law no.194/2005 published in the Official Gazette, Part I, no. 592/08.07.2005. 
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The Labor Code18, entered into force on 01.04.2003, contains a complete title (V) 
entitled Work Safety and Health, made up of three chapters consisting of art.175-182. 

The need to develop provisions of Labor Code along the lines of European norms have 
imposed the repeal of Law no. 90/1996 effective 01.10.2006 and passing of a new law on 
work safety and health no. 319/2006, standing for a special normative act.19 

In line with this presentation of the evolution of regulation in terms of work safety and 
health, one may conclude that the main purpose of work safety and health in our country is 
represented by the activity of preventing work accidents and/or occupation diseases20. 

 
 

II. Regulating offences to work safety norms 
 

In their effort to prevent and fight against work accidents and occupational diseases21, 
the Romanian lawmakers understood to regulate some actions which represent violations of 
provisions referring to work safety and security, by imposing disciplinary, civil and even 
criminal penalties, attempting therefore to draw attention to the danger of non-compliance 
with minimum workplace safety rules. 

Civil liability, form of juridical liability specific to administrative law, consists in an 
activity of enforcing civil penalties on people who failed to comply with legal provisions 
provided for and penalized by offences. 

In accordance with legislation in force22, the offence is defined as the action carried 
through guiltily, established and penalized as such, by law, through Government Edict or 
resolution of local village, city, municipality or Bucharest sector council, of County 
Council or General Council of Bucharest Municipality. 

The manner of defining the offence by Romanian lawmaker himself shows that, in 
order to have an offence, several conditions have to be cumulatively met: existence of an 
action carried through illicitly, provided for and penalized by the legal provisions in force, 
yet less socially dangerous than a crime.23 

For offences to work safety norms, the liability exists if incidental legal provisions 
have been violated guiltily. In establishing the danger degree of the offence committed, the 
lawmaker considers the abstract or generic social danger of the action, the object protected, 
the offender, the circumstances of the offence as well as its consequences. 

                                                 
18 Law no. 53/2003 – Labor Code – was published in the Official Gazette, Part I, no. 72/05.02.2003 and went through 

numerous amendments and supplements (11) within 10 years, the last one - a republication – going back to 
31.03.2011, when complete text of Labor Code was pulished in the Official Gazette, Part I, no. 225. 

19 Law no. 319/2006 published in the Official Gazette, Part I, no. 646/26.07.2006, transposes the Directive of the Council 
no. 89/391/EEC regarding introduction of some measures in order to promote improvement of safety and health of 
workers at workplace, published in the Official Journal of European Communications (JOCE) no. L183/1989. 

According to provisions of art. 1 par 2 Law no. 319/2006, the normative act sets forth the “general principles relating to 
prevention of occupational risks, health protection and workers’ safety, removal of risk and accident factors, 
information, consultation, balanced participation in line with the law, training of workers and their representatives, as 
well as general directions in order to implement such principles” 

20 Pursuant to art. 5 letter n Law no. 319/2006, „work safety and health,… aim to ensure the best conditions for 
performance of work process, protecting life, physical and mental integrity, workers’ health and health of other people 
involved in the work process” 

21 According to art.5 letter g Law no. 319/2006 work accident means “violent injury of the body, as well as acute 
occupational intoxication, occurring during work process or while performing work-related tasks, irrespective of the 
legal nature of the contract the worker has concluded with the employer and which causes temporary work incapacity 
of minimum 3 days, invalidity or death” 

22 See, art.1 GO no. 2/2001 regarding legal regime of offences, published in the Official Gazette no. 410/25.07.2001. 
23 See, Mircea Preda, Administrative – General Aspects, 3rd edition, Lumina Lex Publishing House, Bucharest, 2004, 

pp.288-209. 
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The offences to work safety norms are mainly set forth in the Work Safety and Health 
Law no. 319/2006, art.30 par 2-9 and art. 40. 

Unlike prior regulation in Law no. 90/1996, offences apply only to employers, 
individual or companies24, since they are legally bound to ensure safety and health of their 
employees in all aspects relating to work25.  

Nevertheless, one has to remark that this does not mean that the employees are 
exonerated, as par 3 of art. 6 Law no.319/2006 clearly states that the principle of liability 
(in the case of employer – n.s.) is not affected by the workers’ obligations. 

Practically, Law no. 319/2006 provides penalizing offences for employer’s failure to 
comply with some obligations, as follows26: 

– to adopt, while research, design and execution of buildings and work equipment are 
conducted, as well as manufacturing tachnologies are elaborated, solutions 
complying with legal provisions in force regarding work safety and health, by which 
enforcement to eliminate or reduce the risks of workers’ accidents and occupational 
diseases; 

– to prepare a prevention and safety plan including technical, sanitation, organizational 
measures, as well as measures of other nature, based on risk assessment and to 
apply it in accordance with work conditions existing in the company; 

– to obtain the operation authorization for work safety and health, prior to 
commencement of any activity; 

– to lay down in the job descriptions of the workers all and any tasks and 
responsibilities relating to work safety and health, in line with their positions; 

– to elaborate internal instructions so as to complete and/or enforce the work safety 
and health regulations, taking account of the specificity of the activities conducted 
and the workplaces they coordinate; 

– to ensure and control information and enforcement by all workers of actions stated in 
the prevention and protection plan, as well as of all legal provisions concerning 
work safety and health, by the intermediary of workers appointed, by themselves or 
by outsourcing; 

– to take actions so as to ensure materials required for information and training of 
workers, such as posters, films and slides on work safety and health; 

– to ensure permanent and accurate functioning of safety systems and devices, of 
control and measurement devices, as well as installations for capting, holding and 
neutralizing hazardous substances produced in relating to technological processes;  

– to submit documents and provide information required by labor inspectors while the 
latter conduct controls or investigate events; 

– to ensure enforcement of actions set by labor inspectors after controls and 
investigations of events; 

– to appoint, upon request of labor inspector, workers who have to participate to 
control or investigation of events; 

– to ensure work equipment which represent no danger for the safety and the health of 
the workers; 

                                                 
24 Therefore, see Resolution of Constitutional Court of Romania CCR no. 1042/2007, published in the Official Gazette, 

Part I, no. 12/08.01.2008 and CCR Resolution no. 1184/2010, published in the Official Gazette, Part I, no. 
783/23.11.2010. 

25 Art.6 Law no. 319/2006. 
26 http://legislatiamuncii.manager.ro/a/1070/2-contraventii-si-sanctiuni.html  
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– to ensure individual safety equipment; 
– to conduct and to possess a risk assessment report in connection with work safety 

and health, including for groups sensitive to specific risks; 
– to make decisions on safety actions which are to be taken and, if required, in 

connection with the safety equipment which is to be used; 
– not to alter the facts which resulted in a fatal or collective accident, excepting the 

situations when failing to do so would lead to further accidents or endanger the lives 
of injured people or of other persons; 

– to keep records of work accidents resulting in work incapacity exceeding 3 working 
days, of slight accidents, occupational diseases, dangerous incidents as well as work 
accidents; 

– to elaborate for competent authorities and in compliance with legal regulations 
reports on work accidents experienced by their employees; 

– to assess risks relating to workers’safety and health, including in connection with 
choice of work equipment, chemical substances or formulas used and also when 
equipping work places; 

– to take account of worker’s capacities in relation to work safety and health when 
assigning the latter work-related tasks; 

– to keep records of high risk and specific risk areas; 
– to take appropriate actions so that only workers who have been properly trained and 

acknowledged such training may have access to high risk and specific risk areas; 
 – to cooperate with a view to implement provisions on work safety, health and 
hygiene, taking into consideration the nature of activities performed; 

– to coordinate actions with a view to protect workers and prevent occupational 
diseases, taking into consideration nature of activitaties performed; 

– to inform workers and/or their representatives in connection with occupational risks; 
– to take actions required in relation to providing first aid, extinguishing fires and 

removing workers, in line with the nature of the activities performed and size of the 
company, taking into consideration other people present; 

– to establish appropriate relations with specialized departments, essentially in 
connection with first aid provision, medical emergencies, ambulance and fire 
fighting department; 

– to appoint workers in charge of enforcing first aid, fire extinguishing and workers 
removal actions; 

– to inform all workers who are or may be exposed to a serious and imminent danger, 
soonest possible, on the risks involved by such danger as well as on the actions 
taken or which have to be taken for their own protection; 

– to take actions and provide instuctions so as to enable workers to cease work and/or 
immediately leave the workplace and to go towards a safe area, in the case of 
serious and imminent danger; 

– to refrain from forcing workers to resume work if a serious and imminent danger 
exists, except exceptional cases and for groundless reasons; 

– to inform workers in connection with risks relating to work safety and health, as well 
as on measures and activities meant to prevent and protect both at company level, in 
general, and at each working station and/or position held; 

– to ensure conditions so that each worker is sufficiently and appropriately trained in 
relation to work safety and health, especially information and working instructions 
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specific to the work place and the position assigned upon time of employment, 
change of work place or transfer, upon introduction of a new piece of equipment or 
change of existing equipment, upon introduction of a new working technology or 
procedure, upon execution of special works. Training shall be provided during work 
hours, either inside or outside the company; 

– to notify local labor departments, soonest possible, on all events occurred, and 
insurance company on all events resulting in temporary work incapacity, invalidity 
or death as soon as such events are officially confirmed; 

– to investigate events which led to temporary work incapacity; 
– to arrange work places taking account of groups sensitive to specific risks; 
– to comply with work safety and health regulations. 
Offences to work safety and health shall be written down and penalized by minutes 

concluded by work inspectors. 
Work inspectors are entitled and shall notify criminal investigation bodies in 

connection with actions deemed to be crimes. This occurs especially in work accident 
investigation cases. Even in such cases, only some investigation files contain proposals on 
further investigation of criminal nature.  

This aspect may be explained by the fact that the law provides automatic remittance to 
criminal investigation bodies of all documents in original, for fatal work accidents, 
including missing people, as well as for collective accidents and accidents leading to 
invalidity officially confirmed by resolution, but also by the difficulty of classifying a 
violation of work safety norm as crime.27 

Investigation of all and any event is mandatory, irrespective of whether it complies 
with requirements of a work accident or not. This activity is different from investigation of 
other actions or events by the fact that, in this case, apply both criminalistic methodological 
norms and rules which are expressly provided in the labor legislation or other special 
normative acts.28 

The nature of an accident is set only subsequent to an investigation conducted by 
competent bodies.  

According to Law no. 319/2006, art. 29, par (1), Investigation of work-related events 
shall be conducted as follows: 

a) by the employer, in the case of events which have caused temporary work incapacity; 
b) by local labor departments, in the case of events which have caused evident or 

confirmed invalidity, death, collective accidents, dangerous incidents, in the case of 
events which have caused temporary work incapacity of workers employed by 
individuals, as well as for missing persons; 

c) by Work Inspection department, in the case of collective accidents generated by 
special events, such as damages or explosions; 

d) by local state health authorities, or Bucharest authority, in the case of suspicions of 
occupational diseases or work-related diseases. 

Accident investigation is meant to establish circumstances and causes which have led to 
their occurrence, legal regulations breached, responsibilties and measures which are to be taken 
so as to prevent occurrence of other similar cases and to determine nature of these accidents.29 

                                                 
27 See, Dan �op, Labor and Social Welfare Law, Bibliotheca Publishing House, Târgovi�te, 2004, p.81. 
28 Emilian Stancu, Treaty on Criminalistics, 5th edition, revised and supplemented, Universul Juridic Publishing House, 

Bucharest, 2010, p.655.  
29 Mariana Mihu�, Methods used in Work Accidents Research, In Romanian Magazine on Labor Law no. 5/2007, p.136. 
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Investigation is conducted right after notification thereon. 
The persons authorized to conduct investigation of event are entitled to take written 

statements, to collect evidence required for investigation, to request or review all and any 
acts or documents of the employer, while the latter shall provide them in accordance with 
legislation in force. 

For investigation of events, one may request experts or specialists to conduct technical 
appraisements, while the latter shall consent to do so. 

Expenses relating to such appraisements shall be borne by the employer who 
experienced such event or is accountable for organizing the activity in such manner so as to 
generate it. 

Investigation of events leading to death, evident invalidity, collective accidents or 
missing persons, as well as investigation of dangerous incidents shall be completed in 
maximum 10 working days from their occurrence. 

The conclusion of the investigation shall be written down in a report30 which records: 
a) causes and circumstances of accident; 

b) provisions in work safety norms violated;  
c) persons responsible for non-compliance with work safety norms; 
d) penalized imposed; 
e) individual or company where the accident occurred;  
f) actions which are to be taken in order to prevent such accidents. 
In the case of death of person injured in accident, the competent medical examining 

department shall remit the local state inspectorate for work safety, within 7 days from 
death, a copy of the report with their conclusions. 

One has to remark that the accident investigation activity represents a specialty 
activity conducted in the mandatory presence of the Labor Department inspectors and other 
experts (if required: criminal investigation bodies, prosecutor, medical examiners, experts, 
etc.) and which implies compliance with the principles of: compulsoriness, promptness, 
objectivity and hierarchical control.31 

Additionally, one must observe that confusion should not be made between event 
investigation report and offence recording and penalizing report, despite the fact that both 
include penalties imposed as a consequence of failing to meet legal provisions in relation to 
work safety and health. 

Practically, aspects on discovering offences to work safety, imposing penalties, 
appeals, etc., may be found in the norms of special law regarding work safety, completed 
with general norms regarding legal regime of offences laid down by GO no. 2/2001, as 
amended. 

Under such circumstances and in line with judicial precedent, contestations against 
offence reports remitted to work inspectors will be settled on the merits of the cause by 
local courts existing in the area where such actions occurred, while contestation against 
event investigation report is remitted and settled by Local Labor Department within 30 
days.32 

                                                 
30 See, art.128 Application Norms of Law no. 319/2006. 
31 Ioan-Marius Aron, op.cit., p.131. 
32 See, art.177 Methodological Norms for Application of provisions of Law no. 319/2006. 
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Hence, as settlement of contestation against event investigation report is of 
administrative nature, in accordance with legal provisions in force, this action may be later 
on brought before administrative court.33 

 

 
III. Brief examination of judicial precedent in connection with offences in the case 

of some work accidents 34 
 

In the case of a fatal accident consisting in fall of a worker from a height of 
approximate 4 meters, the local Labor Department established upon event investigation the 
guilt of the employer in relation to setting up the work place. 

The cause of the event occurrence is performance of activities by workers in a 
dangerous area where risks of objects’ or workers’ fall existed, considering that this area 
was lacking in some parts the intermediary elements and the platform safety railing as 
means of collective protection, which led to G.E.’s exposure to falling from height.  

Therefore, provisions of item 10 Annex 2 GR 1091/2006 regarding work places were 
breached, as well as provisions of art. 39, par. (9), letter j) Law no. 319/2006 regarding 
work safety and health, which state:  

- item 10 Annex 2 GR 1091/2006 – „Should work places include dangerous areas 

where, due to nature of activities, risk of worker’s or objects’ fall exist, such areas shall be 

equipped, insofar possible, with devices so as to avoid access of unauthorized workers to 

these areas”. 

Appropriate actions shall be taken so as to protect authorized workers when accessing 

such dangerous areas.Dangerous areas shall be clearly marked.” 
- art. 39, par (9), letter j) Law no. 319/2006 – „Failure to comply with work safety and 

health regulations regarding: … j) delimiting, enclosing and marking dangerous areas 

represents an offence and is penalized with fine between 5,000 lei to 10,000 lei;”. 
The employer failed to ensure a specific work safety and health training by which to 

provide complete details on tasks assigned to assisting founders in terms of how workers 
should maneuver and remove steel crusts off the platform in safe conditions and in 
compliance with the general prevention principle stipulated in art. 7 par (3) letter i) Law no. 
319/2006 regarding work safety and health, which states that „The employer shall 

implement the actions stated in par (1) and (2) on the basis of the following general 

prevention principles: ... i) provision of appropriate instructions to workers.“; Therefore, 
provisions of art. 13 letter a) Law no. 319/2006 regarding work safety and health were 
violated; these provisions state that: „In order to ensure work safety and health conditions 

and to prevent work accidents and occupational diseases, employers shall: 
a) adopt, in research, design and building/work equipment execution stage, as well as 

in stage of elaborating manufacturing technologies, solutions which comply with legal 

legislation regarding work safety and health in force, by which enforcement work accidents 

and workers’ occupational diseases are removed or reduced;”. 
For actions alleged, the employer of Trading Company MT S.A. has been penalized 

for civil offence with 8,000 lei, according to art. 39 par (9), for violating art. 39, par (9), 
letter j) Law 319/2006 and 6,000 lei, according to art. 39 par (4), for violating art. 13, letter 
a) Law 319/2006. 

                                                 
33 Ioan-Marius Aron, op.cit., p.134. 
34 This section has been prepared using information provided by Local Labor Department of Dâmbovi�a 
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The employer of Trading Company MT S.A. has been forced to take all necessary 
actions in order to re-configure the initial safety railing in the cooling room area, the place 
where the accident occurred. 

In addition, the employer has been forced to take all necessary actions in order to 
ensure permanent and accurate functioning of safety systems and devices of work 
equipment, paying special attention to identifying dangerous areas which have to be 
notified to workers and for which special measures shall be taken in order to enable access 
and performance of activities. 

The employer shall also provide specific work safety and health instructions by which 
to detail on workers’ tasks, especially those workers who carry out their activities in 
dangerous areas in order to eliminate or at least to reduce risks of accidents or occupational 
diseases. 

 The report on the offence committed prepared for this case was contested by the 
employer; however, both the trial court and the court of appeal have decided that the report 
was grounded and legal. 

In a similar case, the work inspectors have established the employer’s guilt due to 
failure to take all actions regarding marking and delimiting dangerous areas, circumstance 
which led to the fatal work accident. 

The evidence in the event investigation file show that the event occurred on January 
26 2009 – at approximate 19:00, in the hydraulic basement of the entrance area of NSD 
Line (normalizing-blasting-leveling line), was due to failure to take work safety and health 
actions against accidental falls in the hydraulic basement of the normalizing-blasting-
leveling line, permanent/temporary danger place/area, contrary to provisions of art. 39 par 
9) letter j) Law no. 319/2006, stating that: „Failure to comply with work safety and health 
regulations regarding: … j) delimiting, enclosing and marking dangerous areas represents 
offence and is penalized with fine between 5,000 lei to 10,000 lei”. 

The victim also contributed to the accident occurrence. He exposed himself, despite 
the fact that he had not been assigned such task, by going to/staying in 
permanent/temporary danger places/areas, contrary to provisions of art. 22 Law no. 
319/2006, which state that: „Each worker has to perform their activity in accordance with 

their education and training, as well as with intructions received from their employer, so 

that he/she does not expose himself/herself to any danger of accident or occupational 

disease as to himself/herself or as to other people who may be affected by his/her actions or 

omissions during work process”. 
The Local Labor Department inspectors have remarked that, upon assessment of 

accident or occupation disease risk factors, no identification has been made in terms of fall 
from height into the hydraulic basement of the normalizing-blasting-leveling Line (NSD 
Line). Therefore, provisions of art. 7 par. (4), letter a) Law no. 319/2006 have been 
violated. These provisions lay down that: „Without being detrimental to other provisions of 

the present law and taking account of the nature of the company/enterprise activities, the 

employer shall: 

 a) assess risks relating to workers’ safety and health, including when choosing work 

equipment, ....... and laying out work places;”; 
In addition, the individual training sheet had not been signed in the appropriate column 

by the person who checked actual provision of training, i.e. the chief of the work place 
leader (the one who actually provides such training). Therefore, provisions of art. 81, par 
(3) Methodological Norms for Application of Law no. 319/2006, corroborated with 
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provisions of art. 13 letter f) Law no. 319/2006 have been violated. These provisions state 
that: „In order to ensure work safety and health conditions and to prevent work accidents 

and occupational diseases, the employers shall:… f) ensure and control acknowledgment 

and enforcement by all workers of actions set forth in the prevention and protection plan, 

as well as legal provisions on work safety and health by the intermediary of the workers 

appointed, by themselves or by outsourcing;” 
 The work inspector has ordered preparation of an offence report by which the 

employer was penalized with 8,000 lei fine, according to art. 39, par 9) letter j) Law no. 
319/2006, for violation of the same article in Law no. 319/2006, while for violation of art.7 
par 4, letter a, respectively art.13 letter f Law no. 319/2006, he has ordered imposing a 
warning, according to provisions of art. 5 par (2) letter a) corroborated with art. 7 par (1) of 
GO no. 2/2001. 

Additionally, immediate actions of permanent nature have been ordered so as to 
eliminate non-compliance. 

In this case, the offence report has been also contested in court; however, it has not 
been canceled, being declared as legal and grounded. 

In both cases introduced, a specialty administrative investigation was conducted by work 
inspectors in parallel with investigation carried out by criminal investigation bodies; nevertheless, 
on the basis of the evidence analyzed, criminal charges against employers were dropped. 

As one may observe from the aspects abovementioned, the principle of the employer’s 
accountability prevails, regardless of the workers’ obligations, and, in case the accident is a 
consequence of failure to comply with work safety regulations by the worker, the 
employer’s responsibility is not eliminated. 

In terms of objectivity, the material element of the offences introduced in this study 
materialize itself by the employer’s lack of taking actions in connection with delimiting and 
marking dangerous areas, informing and ensuring employees’ training in relation to risks 
they are exposed to, in order to eliminate or diminish them. 

In terms of subjectivity, one may consider the attitude of the offender in relation to the 
offence committed and its consequences, while in connection with the cases of this study, 
the culpability becomes mere guilt: the employer does not foresee the result of his actions, 
even though he could have. 

 

 
IV. Conclusions 
 

Regarded as specialty administrative activities, events investigation and their 
classification as work accidents are conducted by work inspectors firmly after they have 
been notified thereon, mandatorily and objectively. 

In the case of fatal accidents, of dangerous incidents, as well as of those leading to 
victim’s invalidity, the investigation conducted by the Labor Department inspectors is 
followed by or overlaps with the one conducted by the criminal investigation bodies in 
terms of having committed crimes, in accordance with the Criminal Procedure Code. 

All information collected during work accident investigation is written down in an 
investigation report which forms part of the event investigation file. The information shall 
reflect the whole dynamics of the accident occurrence, the causes and the consequences, the 
guily people, the penalties and the actions ordered so as to prevent similar events. 

Providing that requirements for having committed an offence are met, a report shall be 
prepared, separately from the event investigation report. 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

69 

As already indicated, the two types of reports are different, even though they both 
contain civil penalties imposed. The differences between the two acts are also obvious in 
terms of how they can be appealed and in which courts should be settled. 

As the special law regarding work safety stipulates, the provisions are rightfully 
supplemented with those of GO/Government Ordinance no. 2/2001 regarding legal regime 
offences. A special attention in terms of discovering and penalizing offences has to be paid by 
work inspectors to continuous offences, provisions of art. 13 GO no. 2/2001 being thus relevant.  

Furthermore, considering the fact that every time there are grounded indications of a 
crime having been committed, the work inspectors have to immediately notify the criminal 
investigation bodies, we consider that the former’s responsibility is so much greater as the 
difference between an offence and a crime to work safety and health regulation has to be 
initially appraised in terms of the social danger risk, the circumstances and their 
consequences. 

It is the lawmaker’s credit for having taken over part of the crimes to Law regarding 
work safety and health (art.37 �i art.38 par�ial) and generally regulated them in the New 
Criminal Code (art. 349 and art. 350). Nonetheless, we consider, along with other authors35, 
that, by the time crimes thus regulated do not become material crimes, the impact of such 
amendments on the people involved in the work process, employer and employee, shall 
remain the same, since there are current regulations regarding offences which penalize the 
reduced danger of failure to take or comply with work safety and health actions.  

Irrespective of the virtues and the shortcomings of this institution, we think that the 
civil responsibility is and has to remain an instrument to turn work-relation actors into 
responsible parties, being always prone to be improved. 
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WILFUL MISCONDUCT VICE OF CONSENT  

ACCORDING TO THE NEW CIVIL CODE 
 

Nicolae GR�DINARU * 
 

 
Abstract: The wilful misconduct represents the misleading of a person by another person by 

using evil means to cause him/her to clinch a legal act to which he/she would not have consented 

otherwise. Similarly to error, the wilful misconduct falsifies reality, but this false reality is caused by 

evil means by the other contracting party. Some authors define wilful misconduct as „an error 

caused” by the other contacting party. The party whose consent was vitiated by wilful misconduct 

may request cancellation of the contract, even if the error which he/she was involved in was not 

essential. The penalty is relative nullity of the legal act concluded, because the rule of law protects a 

private interest with the right of the wilful misconduct’s victim to claim damages, that is to say 

damages compensation to cover the loss suffered. Being a relative nullity, it can only be invoked by 

the party whose consent was vitiated, the heirs having no active procedural standing to invoke the 

relative nullity because it is a personal action; they may continue the lawsuit if after initiating the 

action the victim of the wilful misconduct died. 

Keywords: wilful misconduct; vice of consent; fraudulent acts; obtaining by insidious means; 

suggestion; fraud; relative nullity.  

 
 

General considerations  
 

Wilful misconduct - cunningness. The wilful misconduct is that vice of consent that 
represents the misleading of a person by cunning means in order to induce him/her to 
conclude a legal act. 

The wilful misconduct is a vice only to the extent to which it results in causing an 
error in the will of the document’s author. If the author discovers the error induced before 
signing the legal document, it is not signed under the spur of the error caused by the wilful 
misconduct and if the legal document is signed, it is valid.1 

The wilful misconduct represents the misleading of a person by another person by 
using cunning means to cause him/her to clinch a legal act to which he/she would not have 
consented otherwise. 

Similarly to error, the wilful misconduct falsifies reality, but this false reality is caused 

by evil means by the other contracting party. Some authors define wilful misconduct as „an 

error caused” by the other contacting party. 
According to the stipulations of article 1214 of the Civil Code, the consent is vitiated 

by wilful misconduct when the party was involved in an error caused by the fraudulent 
manoeuvres of the other party or when the latter failed, fraudulently, to inform the 
contractor of certain circumstances that ought to have been disclosed to him/her.  

The party whose consent was vitiated by wilful misconduct may request cancellation 
of the contract, even if the error in which he/she was involved in not was essential. 

                                                 
* Associate Professor PhD “Constantin Brancoveanu” University, Pitesti. 

1 C.Hamangiu, I.Rosetti-B�l�nescu, al.B�icoianu – Tratat de Drept civil românm (Romanian Civil Law Treaty), All Beck 
Publishing House, 2002. p. 83. 
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The structure of the wilful misconduct  

The wilful misconduct vice of consent has two components: 
- the material element (objective), represented by the fraudulent manoeuvres, that is to 

say machinations, artifices, deceitfulness, falsification of documents, to distort reality and 
to conceal the truth, which is called positive wilful misconduct, for example, changing the 
odometer in a car before selling it to hide how long it has been used, and the negative wilful 
misconduct (by reticence) consists of concealing or failing to inform the other party about 
certain critical circumstances which, if the other party had known, he/she would not have 
signed the legal document, such as the concealing by the seller of a house the fact that it 
was built of adobe and failing to inform the buyer about this reality because if he/she had 
known the reality, he/she would not have contracted. 

- the subjective element, that is to say the intention to deceive the other contracting 
party in order to persuade him/her to sign the legal document. We meet the intention to 
deceive also in the case of the liberalities where the wilful misconduct has the form of 
obtaining by insidious means and suggestion2. Thus, a part, in the case of obtaining by 

insidious means, uses its influence over the testator and directs the liberality that he/she will 
perform. That means the use of evil means in order to win the holder’s affection and thus 
determine him/her to make a liberality (a donation, a legacy) for the author of these cunning 
means, which otherwise he/she would not have done.  

Obtaining by insidious means consists of fraudulent means to gain the holder’s 
confidence and to deceive his/her good faith to determine him/her to donate a good to be 
gratified by will, and the suggestion is exercised by concealed and tendentious means in 
order the plant in the holder’s mind the idea of making the liberality which he/she would 
not have made on his/her own initiative 

Suggestion is the act through which the testator is suggested the idea of making a 
liberality to an individual to whom he/she would not have made such gratification.  

Suggestion is exercised by concealed and tendentious means in order to plant in the 
holder’s mind the idea of making a donation or of establishing a legacy that he/she would 
not have done on his/her own initiative.  

The obtaining by insidious means and the suggestion represent the cause for 
revocation of liberality only if the means used are indeed deceptive, fraudulent. The 
insidious means cannot invalidate the liberality if they are not characterised by wilful 
misconduct. Therefore, liberality may be cancelled only if the fraudulent manoeuvres had 
as result the alteration of the holder’s will, in the sense that without their exercise, the 
holder would not have made the act of liberality.3 

                                                 
2 Decision no.1160/16.06.1992 of the Supreme Court 

The provision documents available as a gift are subject to the rules of the common law regarding vices of the consent. 
The wilful misconduct is a cause of nullity of the legal act when the evil means employed by one of the parties are 
such that it is obvious that without these manoeuvres the other party would not have contracted. 
In terms of liberalities, the wilful misconduct manifests itself as obtaining by insidious means and suggestion. 
Obtaining by insidious means consists of fraudulent manoeuvres and fraudulent means to gain the holder’s 
confidence and to deceive his/her good faith to determine him/her to donate a good or to be gratified by will, and the 
suggestion is exercised by concealed and tendentious means in order the plant in the holder’s mind the idea of 
making the liberality which he/she would not have made on his/her own initiative. 
Obtaining by insidious and suggestion represent the grounds for nullity of liberality only if the means used were 
deceptive, fraudulent and resulted in the alteration of the holder’s will, meaning that without their exercise he/she 
would not have made the act of liberality. 

3 Decision no. 953/08.06.1978 of the Supreme Court. Civil Division 
Decision no. 1917/27.08.1974 of the Supreme Court. Civil Division 
Repertoire of civil judicial practice of the Supreme Court and of other courts for the years 1969 to 1975. 
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In case we have an intention to mislead and the party is still deceived, the legal 
document will be cancelled for error and not for wilful misconduct.  

 

Terms  

To be considered wilful misconduct, two conditions must be fulfilled: 
the error caused by the wilful misconduct to be decisive, that is to say that without it, the 
respective party would not have signed the act, although the Civil Code no longer provides 
the crucial character of fraudulent (evil) manoeuvres. The wilful misconduct is defined as 
having two assumptions, namely: 

a) the party was involved in an error caused by a fraudulent manoeuvres of the other 

party; 

b) the wilful misconduct by reticence when the party failed, fraudulently, to inform the 

contractor of the circumstances which ought to have been reveal to him/her.  

the wilful misconduct comes from the other contracting party (there are also situations 
where the wilful misconduct comes from a third party, but aiding and abetting of the party 
using the error caused). 

This condition concerns the contracts for pecuniary interest, the wilful misconduct 
coming from the other party. This condition is not met in the unilateral acts, such as the 
case of the will when we talk about obtaining by insidious means or suggestion and not by 
the other contracting party. 

The contract can be annulled and when the wilful misconduct comes from the 
representative, the official in charge or the managing director of the other party’s business. 

The wilful misconduct committed by a third party 

The party who is the victim of a third party’s wilful misconduct may not request the 
cancellation of the legal act concluded except if the other party knew or, according to the 
case, should have known the wilful misconduct upon signing the contract.  

Independent of the cancellation of the contract, the author of the wilful misconduct is 
liable for damage that would result. 

Classification of the wilful misconduct  

Originating in Roman private law – which distinguishes between Dolus malus (serious 
wilful misconduct) and Dolus bonus (minor wilful misconduct), the new regulations do not 
make this distinction anymore, the old civil code distinguished according to the 
consequences it had on the validity of the legal act, distinguishing between the primary 

wilful misconduct and the incident wilful misconduct.  
The primary wilful misconduct covers the main elements of the contract and has the 

effect of cancellation. 
The incident wilful misconduct refers to the secondary elements, accessories and 

which do not entail the nullity of the contract. 
Direct and indirect wilful misconduct  

The direct wilful misconduct is crucial for the very completion of the legal act; it is a 
ground for nullity. 

The indirect wilful misconduct does not lead to the cancellation of the act, but only 
justifies the introduction of an claim for damages.  

Wilful misconduct by committing and wilful misconduct by omitting  

The Civil Code distinguishes between the wilful misconduct by committing and 
omitting which are also called positive wilful misconduct, respectively negative wilful 
misconduct or by reticence.  
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The positive wilful misconduct (by committing) – the consent is vitiated by wilful 
misconduct when the party was involved in an error caused by the fraudulent manoeuvres 
of the other party, it is materialised in fraudulent manoeuvres, machinations, artifices, 
deception, falsification of documents. 

For example, the transaction which covers all the disputes between the parties remains 
valid even if subsequent to the clinching of the transaction there were discovered 
documents unknown to the parties, except when they had been concealed by the deed of 
one of the contracting parties or by either party knowingly, by a third party, in which case 
the transaction is cancellable by invoking the wilful misconduct (article 2276 paragraph 1 
of the Civil Code) „The subsequent discovery of documents unknown to the parties and 

which could have influence the content of the transaction does not represent a ground for 

its invalidity, except the situation in which the documents were concealed by one of the 

parties or, knowingly, by a third party.” 
The negative wilful misconduct (by omitting or by reticence) – the other party has 

fraudulently omitted to inform the contractor of the circumstances which ought to have 
been revealed to him/her, is materialised in the failure to inform the other party about the 
conditions of closing the legal act or about the hidden defects of the property that is the 
subject of the contract, although he/she had this obligation.4 

According to article 298 of the Civil Code, marriage can be annulled at the request of 
the spouse whose consent was vitiated by error, wilful misconduct or violence. 

A marriage may be annulled because of the error caused by wilful misconduct if the 
person whose consent has been vitiated in this way had a false representation of his/her 
future spouse’s qualities which if he/she had known in reality, would not have consented to 
the marriage. 

It is noteworthy that the wilful misconduct can be considered a vice of consent also in 
the case when the cunning manoeuvres were manifested by reluctance.  

An example of wilful misconduct by reticence is met when one of the future spouses 
did not communicate his/her health condition to the other future spouse and has knowingly 
concealed a certain disease, its extent and manifestations, although he/she had this 
obligation; thus article 278 of the Civil Code provides that marriage does not happen unless 
the spouses declare that they have notified each other of their health.5  

The most common cases of wilful misconduct by reluctance is the concealment of a 
serious chronic disease state upon entering marriage, but not the concealment of: some 
minor ailments curable even if they have a sexual nature (they may be invoked as a ground 
for divorce, but not as nullity of marriage), the poor material status, the spouse’s age or the 

                                                 
4 Law no. 363 of 21.12.2007 on fighting unfair practices of professionals in their relationship with the customers and 

harmonisation of regulations with the European legislation on consumer protection, published in the Official Gazette, 
Part I no. 899 of 28.12.2007, as amended by Law no.130/2010 published in the Official Gazette no. 453/02.07.2010. 
Article7 
A commercial practice shall be regarded as misleading omission if, under the present facts, taking into account all its 
features and circumstances, as well as the limits of the media used to transmit the information, omits essential 
information necessary to the average consumer, given the context for making a trading decision knowingly and 
therefore causes or is likely to cause the consumer’s making a transaction decision that otherwise he/she would not 
have taken. 
A commercial practice shall also be regarded as misleading omission when, taking into account the matters referred 
to in paragraph (1), a trader conceals or provides in an unclear, unintelligible, ambiguous or out-of-time manner 
essential information or does not indicate the commercial intent of the practice, unless it is already apparent from the 
context, and when, in any of the cases, the average consumer is caused or is likely to be determined to make a 
trading decision that he/she would not have taken otherwise. 

5 Decision no.324/1990 of the Supreme Court. Civil Division 
Decision no.658/1971 of the Supreme Court. Civil Division. R.R.D. no.7/1972, p.115-117. 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

75 

existence of a child out of wedlock. It is considered wilful misconduct when concealing a 
serious chronic disease such as inability to conceive6, except the state of insanity or mental 
debility which entails the absolute nullity of the marriage according to article 293 of the 
Civil Code or in the case of the wilful misconduct the sanction is relative nullity.7 

The marriage annulment for wilful misconduct by reticence was ruled by the court of 
justice when, in case the wife hid in marriage the pregnancy condition as a result of her 
relationship with another man, although the wife was not required to notify this state to her 
husband, because according to article 278 of the Civil Code, marriage does not happen if 
the future spouses do not declare that they have notified each other of their health, yet her 
conduct is fraudulent affecting the trust between the spouses on which marriage is based.8 

The wilful misconduct by reticence is characterised by that the material element of its 
structure consists of a fact by omission (inaction) materialised in the concealment by one of 
the contract partners, or by the fraudulent non-communication with the other party of an 
essential circumstance that had to be known by him/her in order to have a correct 
representation of the real facts of concluding the civil act (the contract), a circumstance that 
ought to have been revealed.9 

The evidence of the wilful misconduct  

The wilful misconduct is not assumed, it must be demonstrated so that the party 
invoking the nullity of a legal act based on the fact that vitiation of consent has occurred 
through wilful misconduct must prove by any evidence, written documentary evidence, 
assumptions, including witnesses10 and according to the rules applicable to the probation of 
the legal fact.11  

                                                 
6 Decision no.5267/2005 of HCCJ. Civil and Intellectual Property Section. 
7 Decision no.1206/2003 of the Supreme Court 

Absolute nullity occurs without distinguishing if the insane or the feeble-minded are or are not banned or if they marry 
during moments of transient lucidity or during moments when they do not have such lucidity. It is essential to 
determine whether, because of the mental illness one sufferers from, a person is classified as someone who cannot 
enter into marriage, even if the conclusion date would be in a moment of lucidity. 
Therefore, the insane or the feeble-minded cannot marry, not only because their condition is exclusive of free consent 
expression, but also because of the biological considerations. In order to establish the nullity of marriage in the case of 
insanity or mental debility, these situations must exist on the date of marriage and may be proved by any means, not only 
at the time of the marriage, but also later. The circumstance in which the spouse had known or not, prior to the marriage, 
the existence of a state of insanity or of mental debility in the other spouse is irrelevant and therefore absolute nullity 
sanctioning the marriage cannot be ruled out, being justified by a social interest. The acknowledgement of the spouse’s 
poor health status at the time of entering into marriage does not lead to its validation.  

8 Decision no.1049/10.06.1976 of the Supreme Court. Civil Division 
9 Sache Neculaescu, Livia Mocanu, Gheorghe Ghiorghiu, Ilioara Genoiu, Adrian �u�uianu – Institu�ii de drept civil 

(Institutions of civil law). Universul Juridic Publishing House. Bucharest 2012. pp.57-60.  
10 Law no.134/2010 Civil Procedure Code, published in the Official Gazette no.485/15.07.2010 amended by Law 
no.76/2012 published in the official Gazette no.365/30.05.2012, republished in the Official Gazette 
no.545/03.08.2012. 
Article 309 paragraph 4  
 (4) The testimony with witnesses is also inadmissible if in order to prove a legal document the law requires the 
written form, except the cases in which: 
1. the party was in material or moral impossibility to produce a document to prove the legal act; 
2. there is a beginning of written proof, according to the stipulations of article 310; 
3. the party lost the evidencing document because of unforeseeable circumstances or force majeure; 
4. the parties agree, even tacitly, to use this proof, but only regarding the rights that they may have; 
5. the legal act is attacked for fraud, error, wilful misconduct, violence or is null and void for illegality or immorality, 
according to the case;  
6. it is required to clarify the terms of the legal act; 

11 Decision no. 2330/2001 of the Court of Appeal Bucharest. 3rd civil section  
The wilful misconduct is a ground for nullity of the agreement when one of the parties has used evil means 
(machinations, artifices, cunningness, fraudulent manoeuvres) to mislead. 

The wilful misconduct is not assumed, so that the claimant must prove by relevant evidence the nature of the evil 
means used by the defendant to cause the signing of a different act than the agreed one. 
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According article 1214 paragraph 4 of the Civil Code the wilful misconduct is not assumed. 
The wilful misconduct involves, in addition to the intention of misleading, an actual activity. 
In the case of the wilful misconduct by reticence when the party has fraudulently 

failed to inform the other, such as concealing a defect of the item sold, the proof will be 
done with the defect of the item and which if the party had known, would not have signed 
the contract.  

Fraud and wilful misconduct 

The Civil Code regulates in article 14 the bona fide, so that any natural or legal person 
must exercise their rights and perform their civic obligations in bona fide, in accordance 
with the public order and the good morals. 

According to article 723 of the Code of Civil Procedure, „Procedural rights must be 
exercised in good faith and in accordance with the purpose for which they were acknowledged 
by law. The party using these rights abusively is responsible for the damages caused.”12 

The enforcement of the law, in its letter and spirit, is a public interest necessity and 
therefore the legal acts committed fraudulently shall be penalised with absolute nullity. 

Fraud differs from wilful misconduct, although it has a common element: the bad-faith 
of its author. 

While the wilful misconduct is exerted on one of the parties of the legal act, whose 
consent it vitiates, fraud is committed by the parties at the expense of the third parties, 
leaving unaltered the consent of the parties in order to achieve an unfair advantage for those 
who commit fraud. 

Fraud to law represents a fraudulent manoeuvre used by the parties to make, by means 
of the legal act, a finality prohibited by the regulations in force, by the occult and indirect 
circumvention of a prohibitive rule. Unlike the wilful misconduct practiced by one party 
over the other, thus vitiating his/her consent, fraud to the law is an act committed by 
collusion by the contractors at the expense of the third parties. 

Absolute nullity, as civil penalty, occurs in case of infringement upon the conclusion of a 
legal act of certain mandatory rules and which protect the general public interest and has the 
effect of abolishing the legal act and of restoring the parties to the previous situation.13 

The interest of the distinction between fraud and wilful misconduct is that the former 
is sanctioned by the absolute nullity of the legal act and the latter draws the relative nullity. 

According to article 45 of the Civil Code, the fraud committed by the incapable is the 
simple statement that he/she is able to contract, made by the one lacking the exercise or 

                                                 
12 Law no.134/2010 Civil Procedure Code, published in the Official Gazette no.485/15.07.2010 amended by Law 

no.76/2012 published in the Official Gazette no.365/30.05.2012, republished in the Official Gazette 
no.545/03.08.2012 
Article 12 Good faith 
 (1) Procedural rights must be exercised in bona fide, according to the purpose for which they were acknowledged by 
law without infringing the procedural rights of another party. 
 (2) The party exercising his/her procedural rights in an abusive way is liable for the material and moral damages 
caused. It may be required, according to the law, to pay a judicial fine. 
 (3) The party who fails to fulfil in good faith his/her procedural obligations is liable according to paragraph (2). 

13 Decision no.32/2010 of Craiova Court of Appeal. Commercial section. 
By the fraudulent manoeuvre of the two defendant companies it was aimed that SC S. J. SRL created a state of 
forced, artificial insolvency and which cannot be enforced for those earlier claims because the amount from the sale 
price obtained from selling the two estates by N. to SC E. COM SRL was not reflected in the heritage of SC S. J. 
SRL at the onset of the judicial liquidation procedure.  
Also the aim of the sale was that in case of restoring the previous situation, the applicant is unable to repossess the 
properties, just by raising the status of bona fide purchaser of SC E. COM SRL, in reality he/she was a screen 
interposed by SC S. J. SRL. 
This makes the legal object of the contract, the aim set by the parties to be an illicit one. 
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with limited exercise capacity, and does not remove the cancellability of the act. But if 

he/she used fraudulent manoeuvres, the court, at the request of the party misled, may keep 

the contract when it considers that this would be an appropriate civil penalty. 
According to article 1237 of the Civil Code, fraud by law is also when the cause is 

illicit and when the contract is only the means to circumvent the application of mandatory 
legal rules. 

The sanction of the wilful misconduct  

According to article 1214 paragraph 2 of the Civil Code, the party whose consent was 
vitiated by wilful misconduct may request the cancellation of the contract, even if the error 
in which he/she was involved in was not was essential. 

The penalty is the relative nullity of the legal act concluded, because the rule of law 
protects a private interest, with the right of the victim of the wilful misconduct to claim 
damages as well, that is to say damages covering the loss suffered. 

Being a relative nullity, it can only be invoked by the party whose consent was 
vitiated, the heirs have no active procedural standing to invoke the relative nullity because 
it is a personal action, they may continue the lawsuit if after starting the legal action the 
victim of the wilful misconduct died.14 

According to article 1214 paragraph 3 of the Civil Code, the contract is also 
cancellable when the wilful misconduct comes from the representative, official in charge or 
the managing director of the other party’s business. 

In all cases, the act ended as a result of the wilful misconduct is not null and it entitles 
the victim only to an action for annulment. The act of a person of using cunning means in 
relation to another person may represent, in criminal law, the offense of fraud.15 

According to article 1249 paragraph 2 of the Civil Code, relative nullity may be 
invoked by means of action only in the prescription term established by law. However, the 
party asked to perform the contract can always oppose the relative nullity of the contract at 
any time, even after reaching the prescription term of the right to action for annulment. 

According to article 2529 of the Civil Code, the prescription term of the right to an 
action for annulment of a legal act begins: 

a) in the case of violence, since the day it ended;  
b) in the case of the wilful misconduct, since the day when it was discovered; 
c) in case of error or in the other cases of cancellation, since the day when the 

righteous, his/her legal representative or the one called by the law to approve them or to 

                                                 
14 Gabriel Boroi, Liviu St�nciulescu – Institu�ii de drept civil (Institutions of civil law). Hamangiu publishing House. 

Bucharest 2012. pp. 105-109. 
15 Article 215 of the Criminal Code in force 

Fraud.  
Paragraph 3 Misleading or maintenance in error of a person on the occasion of entering into or performance of a 
contract, committed so that, without this error, the wronged would not have concluded or executed the contract under 
the terms stipulated, shall be sanctioned by the penalty provided in the preceding paragraphs according to the 
stipulations shown there. 
Article 244 of the Criminal Code – Law no.286/2009 published in the Official Gazette no.510/24.07.2009.  
Fraud  
1) The misleading of a person by presenting as true a deceitful deed or as deceitful a true deed in order to obtain for 
oneself or for another person an unjust patrimonial good and if there has been done any damage it shall be punished 
by imprisonment from 6 months to 3 years.  
2) Deception committed by using false names or deceitful qualities or other fraudulent means shall be punished with 
imprisonment of one to five years. If the fraudulent means are in themselves an offense, the rules on offenses are 
applied. 
3) Reconciliation removes the criminal liability. 
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authorise their acts, has known the cause of the cancellation, but no later than 18 months 
from the completion of the legal document. 

In the cases in which the relative nullity may be invoked by a third person, the 
prescription begins to run, if it is not otherwise provided by law, since the date when the 
third party knew about the existence of invalidity cause. 

According to article 298 of the Civil Code, marriage can be annulled at the request of 
the spouse whose consent was vitiated by error, by wilful misconduct or by violence. 

The error represents a vice of consent only when it concerns the physical identity of 
the future spouse. 

According to article 301 of the Civil Code, marriage annulment may be claimed within 
6 months.16 

In the case of the nullity for vices of consent or for lack of discernment, the term 
begins to run from the date of cessation of violence or, where applicable, since the date on 
which the person concerned has undergone the wilful misconduct, the error or the 
temporary lack of discernment. 

According to article 479 of the Civil Code, adoption may be cancelled at the request of 
any person called upon to consent to its conclusion and whose consent was vitiated by error 
related to the adoptee’s identity, wilful misconduct or violence. 

The action may be brought within 6 months from the discovery of the error or wilful 
misconduct or from the cessation of the violence, but not later than 2 years since the end of 
the adoption.  

According to article 1215 paragraph 2 of the Civil Code, independently from the 
cancellation of the contract, the author of the wilful misconduct is liable for the damage that 
would result. Thus, if through the wilful misconduct produced the author caused damage by 
his/her unlawful conduct, there arises the right of the victim to request, together with the 
request for annulment of the contract or separately, the repair of the damage caused by the 
wilful misconduct according to article 1357 of the Civil Code.17 
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16 Decision no.3746/2003 of the Supreme Court 

In the action for annulment of marriage, the plaintiff has the obligation to prove that his/her claim was brought within 6 
months after the discovery of the deception ascribed to the defendant. 

17 Article1357 of the Civil Code 
He who causes injury to another by an unlawful act committed with guilt, is forced to fix it.  
The author of the damage is liable for the slightest fault.  
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THE CONTENT OF THE INSURANCE CONTRACT 
IN THE LIGHT OF THE NEW CIVIL CODE 

 
Livia MOCANU ∗ 

 

 
Abstract: The main way to practice the insurance commerce is represented by the insurance 

contract, at the conclusion of which emerge the legal relations between the insurer and the insured. 

Given the high degree of complexity and the technical character of the insurance contract, the 

lawmaker has instituted a minimum content of the contract. At the same time, the provisions of the 

new Civil Code also reflect the preoccupation for insuring the protection of the consumers involved in 

insurance operations. For the reasons mentioned above, he have chosen to debate in the present 

study the regulation concerning the content of the insurance contract, making reference to: the 

parties of the contract, the object of insurance, the risks which are insured, the liability of the insurer. 

At the end of the current work, it will also be approached the issue of abusive clauses within the 

insurance contract.  

Keywords: insurance contract, contracting parties, object of the insurance, insured risk, 

essential circumstances of risk, abusive clauses.  
 

 
1. Introduction 
 

The new Civil Code1, regulates the insurance contract at Book V, called On 

obligations, Title IX, called Various special contracts, Chapter XVI, articles 2199-2241. 
Previously, there has been a special regulation for the field of insurances, represented by 
the Law-framework No. 32/2000 in the field of insurances, regarding insurance companies 
and insurance supervision2, by Law No. 136/1995 on insurances and re-insurances in 
Romania3, but also by other normative acts in the field. All these regulations have 
contributed to the modernization of the Romanian legislation in the field of insurances and 
to its harmonization with the European legislation4. 

The insurance contract is placed on the central place in the field of insurances, whereas 
its specific features also concern the way its content is regulated. For analyzing the rules 
instituted by the lawmaker in this field, it is useful the definition provided to the insurance 
contract by the lawmaker, at articles 2199, 2214, 2223 and 2227 of the new Civil Code. Thus, 
on the basis of the legal provisions, the insurance contract can be defined as the contract by 
means of which the insured takes upon the commitment to periodically pay an amount of 
money called insurance premium to an insurer, who is bound, when the insured risk takes 

                                                 
*  Associate Professor Ph.D, Valahia University of Târgovi�te, 
1 Law No. 287/2009 on the Civil Code, published in the Official Gazette No. 511 from 24th July 2009, has been modified 

by Law No. 71/2011 and republished in the Official Gazette No. 427 from 17th June 2011 and the Official Gazette No. 
489 from 8th July 2011. 

2 Published in the Official Gazette No. 148 from 10th April 2000, with the subsequent changes and amendments. 
3 Published in the Official Gazette No. 303 from 30th December 1995. Through article 192 of Law No. 71/2011 for the 

enforcement of Law No. 287/2009 on the Civil Code have been abrogated articles 9-47 of Law No. 136/1995. 
4 Iulia Albu-Cîrnu, Asigurarea creditului, Rosetti Publ. House, Bucharest, 2002, pp. 20-21. For the community law in the 

field, see Iulia Albu - Cîrnu, quoted works, pp. 22 – 26, Irina Sferdian, Dreptul asigur�rilor, C.H.Beck Publ. House, 
Bucharest, 2007, pp. 10-11.  
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place, to pay to the insured, beneficiary of the insurance or a third party undergoing damages 
an amount of money called allowance, within the agreed limits and terms5.  

 
 

2. The content of the insurance contract 
 

The ground is represented by the provisions of article 2201 of the new Civil Code, 
according to which the insurance policy6 must mention at the least the following elements:  

 

2.1. The contracting parties and the beneficiary of the insurance 
The insurance policy will include: „the name, address or headquarters of the 

contracting parties, as well as the name of the beneficiary, if the latter is not part of the 
contract [article 2201 paragraph (1) letter a)]. This legal text concerns the elements used for 
identifying the contracting parties, with the mention that the insurer is always a legal 
person, whereas the insured can be both a physical and legal person. According to law, the 
contract must include the name of the insurance beneficiary if the latter is not part of the 
contract.  

 

2.2. The object of the insurance 
The insurance policy must also include the object of the insurance [article 2201 

paragraph (1) letter b)]. For the purposes of law, the object of an insurance policy is 
represented by the values which are insured: persons (their life, health, physical integrity 
and so on), assets, civil liability, guarantees, credits, bankruptcies, financial losses and 
others. The object of an insurance policy must not be mistaken with the object of an 
insurance contract. Thus, the provisions of article 1225 of the new Civil Code make a 
distinction between the object of the insurance contract and the object of the duty; the 
object of the insurance contract represents the concrete type of insurance which the 
contracting parties had in mind, whereas the object of the duty represents the effects of the 
insurance contract, comprising the rights and duties of the contracting parties7.  

 

2.3. Risks which are insured  
An insurance policy must also specify the risks which are insured [article 2201 

paragraph (1) letter c)]. 
Risk8 represents an essential element of an insurance contract, while law demands to 

be determined by contract, as only the contracted risks which take place trigger the duty of 
the insurer to pay the insurance allowance.  

Specialized literature defines risk as a „future event, uncertain and potential, to which 
the assets, life or health of a person are exposed and which does not depend on the will of 
the contracting parties”9.  

                                                 
5 For the definition of the insurance contract, see also Liviu St�nciulescu, Vasile Neme�, Dreptul contractelor civile �i 

comerciale în reglementarea noului Cod civil, Hamangiu Publ. House, Bucharest, 2013, p. 452, Eugeniu Safta-
Romano, Contracte civile, 2nd volume, Graphix Publ. House, Ia�i, 1995, p.124. 

6 The term “policy” comes from Latin, where polizza signifies certificate. The insurance policy represents a significant 
payment method for the conclusion of the insurance contract, the term being used when taking into account the legal 
act as instrumentum probationis , and not as negotium iuris.  

7 For more details, see Liviu St�nciulescu, Vasile Neme�, quoted works, pp. 471 – 472, Francisc Deak, Tratat de drept 
civil. Contracte speciale, Editura Actami, Bucure�ti, 1998, p. 385. 

8 For the various meanings of the risk notion, see Irina Sferdian, quoted works, pp. 138-139. 
9 Ibidem p. 139. For other definitions, see Francisc Deak, Tratat de drept civil. Contracte speciale, III edition, Universul 

Juridic Publ. House, Bucharest, 2001, p. 451. 
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The existence of a risk determined the existence of the insurable interest10, the latter 
being an essential condition for the validity of the insurance contract. The insurable interest 
cannot exist in the absence of the risk but not any risk is necessarily followed by an 
insurable interest11. In other words, there can be a risk without an insurable interest, but 
there can be no insurable interest in the absence of a risk, as only the risk, once 
acknowledged, determines for the insurance candidate the need to be protected and the 
conclusion of the insurance contract.  

There also cases in which, by law or the parties’ agreement, some risks are not 
covered. An example of legal exclusion is that when the risk is deliberately produced by the 
persons clearly provided for by law, as described by article 2208 paragraph (2) of the new 
Civil Code applicable to assets insurance and civil liability or article 2233 on the insurance 
of persons. Of course, exclusions by convention are more, being determined, in principal, 
by the interest of insurers who include in the model contracts some events which they do 
not conceive covering, a fact which disadvantages the persons insured.  

Under the circumstances in which an insurance is concluded precisely against the 
consequences of risks, law clearly provides for the duty of the insurer to provide any 
information or circumstance which he knows and which are essential for evaluating the risk, 
either at the conclusion of the insurance contract or during its enforcement (article 2203 of the 
new Civil Code). The notification duty is an ope legis duty, its lack of execution triggering, in 
certain conditions, the nullity of the insurance contract. For this matter, we are taking into 
account the provisions of article 2204 of the new Civil Code which, as a novelty element, 
provide for this sanction, unlike the previous regulations which did not contain any provision 
on sanctioning the lack of observance of the same obligation. 

 

2.4. The moment when the insurer’s responsibility begins and ends 
 

According to the provisions of article 2201 paragraph (1) letter d) of the new Civil 
Code, the insurance policy must mention the moment when the insurer’s responsibility 
begins and ends. In the field of insurances, it is essential the financial protection insured by 
the allowance paid by the insurer, hence the importance of determining the moment when 
this takes place.  

For the purposes of the legal provisions, the moment when an insurance contract is 
concluded is different from the moment when the insurer’s responsibility begins. The fact 
that the two moments do not coincide is also captured by specialized literature, the rule in 
the field of insurances being that the insurer does not bear the risks before the payment of at 
least the first instalment of the insurance premium12. 

In consequence, once the insurance contract is concluded, the insured must pay the 
insurance premiums, while the insurer is not responsible for the risk until the date provided 
for by the contract. This means that, if the insured risk takes place after the conclusion of the 
contract but before the insurer’s responsibility begins, the latter will not have to pay damages. 
It is also the reason for which it is made a distinction between the length of the insurance 
contract and the insurance or insured period, as only if the risk takes place in the period 
insured intervenes the duty of the insurer to pay the allowance to the insured, no matter that 

                                                 
10 The insurable interest represents the economic relation of a person with the patrimony value which he insures. For 

more details, see Irina Sferdian, quoted works, pp.165-172. 
11 Ibidem p. 143. 
12 Francisc Deak, Tratat....,Actami Publ. House, Bucharest, 1998, p. 407. 
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the effects of the risk take place or are worsened afterwards or that the communication of 
risks and the request of damages take place after the insurance contract ceases13.  

 

2.5. Insurance premiums 
An insurance policy must also specify the insurance premiums [article 2201 paragraph 

(1) letter e)]. The insurance premium is an essential element of the contract, representing 
the amount of money which the insured pays to the insurer for taking upon the risk (the 
insurance price)14. According to law, the object of the insurance premium comprises only 
amounts of money, there being excluded other performances from the insured. The 
payment of the insurance premium represents the main duty of the insured, there being 
necessary to stipulate it in the insurance contract. The provisions of article 2206 of the new 
Civil Code represent the ground of the field concerning the payment methods, place, 
evidence of paying the insurance premiums, but also the consequences of not complying 
with the duty to pay the insurance premiums. In a particular way, when speaking about the 
rescission of a contract for the missing payment of the insurance premiums, law provides 
that the insurer can use this right only if he notified the insured on the consequences of not 
paying the premiums and has foreseen such consequences in the insurance contract. We 
consider this legal provision as a measure to protect the insured, the weakest part of the 
insurance contract.  

 

2.6. The amounts of money insured 
An insurance policy must also mention the amounts of money insured [article 2201 

paragraph (1) letter f)]. The amount of money insured represents the maximum amount of 
money within the limits of which the insurer is bound to pay the insurance allowance, if the 
insured event takes place15. As it also happens with the insurance premium, the amount of 
money insured is expressed only in money. Mentioning the insured amount of money in the 
contract is necessary due both to the fact that this amount represents a limit of damages and 
to the role it plays when calculating the insurance premium. In terms of assets insurance, 
damages cannot overcome the value of the asset at the moment when the insured risk takes 
place, the value of the prejudice or the amount of money insured [article 2217 paragraph 
(1)]. According to article 2236 paragraph (1) of the new Civil Code, when it comes to 
persons insurance, the amount of money insured is paid irrespective of the amounts of 
money belonging to the insured or beneficiary. Thus, the legal text in question is in 
agreement with the judicial practice stating that the insured amount of money is a right of 
the beneficiary, whereas its’ cashing does not extinguish the right of the person undergoing 
prejudices to demand the whole reparation of the prejudice suffered, from the author 
causing that prejudice. 

 

2.7. Other elements included in the insurance contract 
According to the provisions of article 2201 paragraph (2) of the new Civil Code, the 

other elements which an insurance policy must comprise are established by the norms adopted 
by the state body, having the competence, according to law, to supervise the activity in the 
field of insurances. For this matter, there can be identified among the special provisions in the 
field of insurances also other elements which an insurance contract must include. We are 

                                                 
13 Liviu St�nciulescu, Vasile Neme�, quoted works, p. 490. 
14 For more definitions of the insurance premium, see Irina Sferdian, quoted works, pp. 152-153. 
15 Irina Sferdian, quoted works, p. 162 
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talking about Order No. 23/200916 issued by the Romanian Insurance Supervisory 
Commission for the enforcement of Norms on the information which insurers and insurance 
agents must provide to customers; the same Norms, at article 10, paragraph (1), provide for 
the duty to mention in the insurance contract also the following elements: the payment 
method and terms of the insurance allowance, of the compensatory amounts of money and the 
insured amounts of money; the exclusions from the insurance contract; information regarding 
any right which the parties can enjoy to resile from the contract before the term or by 
agreement, including any penalty imposed by the contract for such cases; information on the 
situations in which the compensatory value for the insurance policy is zero.  

 

2.8. Sanctions 
The provisions of article 2201 of the new Civil Code show the interest of the 

lawmaker for the elements already mentioned to be part of the insurance contract. These 
elements are essential for any contract, taking into account the fact that their presence 
insures an adequate protection of the consumers of insurance products. The lawmaker does 
not provide for any sanction for the case in which any of these elements lacks from the 
content of the insurance contract. In this case, we agree with specialized literature stating 
that, in such situation, it is not affected the validity of the contract, but can emerge 
difficulties with proving it17.  

 
 

3. The abusive clauses of an insurance contract 
 

An abusive clause represents a contractual stipulation having the consequence of 
breaking the contractual balance, by creating an excessive advantage for a professional and a 
„significant disadvantage” for the consumer. The phenomenon of abusive clauses is typical to 
adhesion contracts18 characterized by the lack of direct negotiation of contractual provisions. 
It is obvious that, from the perspective of the contracting parties, the insurer – the professional 
and the insured – the consumer, the insurance contract is an adhesion one, inside which 
abusive clauses can be inserted. Taking into account the provisions contained by Law No. 
193/2000 on the abusive clauses within the contracts concluded between the commercials and 
consumers19 and of Directive No. 93/13/EC20, an abusive clause can be defined as that 
contractual clause which was not been negotiated directly with the consumer and which, 
through itself or together with other provisions of the contract, creates a significant unbalance 
between the rights and duties of the parties, in the disadvantage of the consumer and contrary 
to the requirements of good faith. Law No. 193/2000 clearly forbids professionals (insurers) 
to insert abusive clauses in the contracts concluded with the consumers (insured persons). 
From the perspective of legal provisions, an abusive clause presents the following features: 

                                                 
16 Published in the Official Gazette No. 908 from 23rd December 2009. 
17 See Liviu St�nciulescu, Vasile Neme�, quoted works, pp. 490-491. 
18 Also called unwanted contracts; for more details, see Ion Turcu, Vânzarea in Noul Cod civil, C.H.Beck Publ. House, 

Bucharest, 2011, pp.76-77, Gheorghe Piperea, Introducere în dreptul contractelor profesionale, C.H.Beck Publ. 
House, Bucharest, 2011, pp. 75-80, Paul Vasilescu, coord. Consumerismul contractual. Repere pentru o teorie 
general� a contractelor de consum, Sfera juridical Publ. House, Cluj-Napoca, 2006, pp. 120-122, Emilia Mihai, Lec�ii 
de Dreptul consumului, Mirton Publ. House, Timi�oara, 2007, pp. 113-116, I.-F. Popa, Reprimarea clauzelor abuzive, 
in the magazine “Pandectele Române” No. 2/2004, p.204.  

19 Published in the Official Gazette No. 560 from 10th November 2000, Law No. 193/2000 has been modified by Law 
No. 65/2002 (Official Gazette No. 52 from 25th January 2002) and republished in the Official Gazette No. 1014 from 
20th December 2006. Articles 1 and 4 of the Law have been afterwards included in Law No. 295/2004 on the 
Consumption Code (articles 76-80), published in the Official Gazette No. 593 from 1st July 2004. 

20 Official Journal of European Communities No. 95 from 21st April 1993. 
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the absence of direct negotiation, the transgression of good faith and the existence of a 
significant unbalance between the rights and duties of the parties.  

Specialized literature21, considers that we can speak of a not negotiated or insufficiently 
negotiated clause any time when such clause has been included into a pre-drafted standard 
contract22 or in the general selling conditions and if the weakest party of the contract did not 
have an active contribution to the drafting of the contract, capable to influence its clauses, but 
it had a passive one, by accepting the clauses imposed by the strongest party. 

The presence of an abusive clause in a contract shows the transgression of the duty to 
show god faith, belonging by the parties, both at the conclusion of the contract and during 
its enforcement. Good faith as loyalty in contracts is taken into account by Directive 
93/13/EEC; ever since its preamble, the lawmaker justifies the use of this criterion, given 
the necessity of performing a global evaluation of the interests of the various parties 
involved in the contract. In this context, it is underlined the fact that the good faith duty will 
be considered fulfilled if professionals will act in an equitable way in their relations with 
consumers and their interests, with accent on the possibility to negotiate the contract and to 
know how much the consent of the consumer has been induced, or if the products or 
services have been provided as a result of an explicit order of the consumer23.  

As for the significant unbalance between the rights and duties of the parties, in the 
absence of a legal definition, legal literature24 has been preoccupied to establish the 
meaning of this notion; the latter has been assessed as signifying the absence of equivalent 
performances, as a result of the parties complying with their contractual duties, no matter 
than this takes place in an effective or virtual manner. In fact, in the insurance practice, the 
expression „significant unbalance” has been used right before the first regulations 
concerning the repression of abusive clauses25. As it results from the provisions of article 4 
paragraph (1) of Directive 93/13/EEC, the existence of the unbalance is established when 
the contract is concluded, as during its enforcement an eventual lack of performances 
equivalence could be an effect of the unforeseeable, of the alea element. At the same time, 
the lawmaker clearly determines the elements to identify a significant unbalance, purpose 
for which it must be taken into account the nature of the assets or contracted services, the 

circumstances leading to the perfection of the contract, the totality of contractual clauses 
or other contracts having a strong connection with the one in question. Consequently, we 
are talking about an assessment in concreto regarding the existence of the contractual 
unbalance, and less the general selling conditions imposing an assessment in abstracto

26
. 

Starting from the features mentioned above, the Romanian law uses the system of 
listing

 27 the clauses presumed to have an abusive character; we are talking about a list with 

                                                 
21 Paul Vasilescu, quoted works, p.130. 
22 Law No. 193/2000 uses the expressions “pre-drafted standard contract” and “pre-drafted standard clause”.  
23 For more details, see Paul Vasilescu, coord. quoted works, pp.130-131, Emilia Mihai, quoted works, pp.138-140.  
24 I.-F. Popa, quoted works, pp.208-209, Emilia Mihai, quoted works, pp.208-209, Paul Vasilescu, coord., quoted works, 

pp.131-133. 
25 Irina Sferdian, quoted works, p.116. 
26 J. Calais – Auloy, F. Steinmetz, Droit de la consommation, 5-éme édition, Dalloz, Paris, 2000, apud. Paul 

Vasilescu,coord. quoted works, p.132. 
27 In the German law, the lawmaker has drafted a “black list” comprising the clauses which absolutely have an abusive 

character and “a grey list”, containing the clauses presumed to be abusive. In the British law, the Regulation on the 
contracts related to consumption assets has taken from the Directive a list of clauses which can be considered 
disloyal, being listed, as examples, some clauses which can be qualified as abusive in the case of insurance 
contracts. The French legislation provides for “a white list”, with a pure guiding character, regarding the clauses 
which can be considered abusive, if the consumer proves to comply with the legal requirements. For more details, 
see Irina Sferdian, quoted works, pp. 116-118.  
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an exemplificative character, and not about a limitative one, which allows courts to also 
identify other contractual clauses as being abusive, which are not included in the list 
already mentioned. On the basis of the legal text, legal literature28 has grouped abusive 
clauses according to their content or effect, as it follows: a) abusive clauses in the field of 
the contract enforcement; b) clauses of non-responsibility; c) clauses causing the position of 
the consumer to worsen.  

Making a special reference to the insurance contract, in the British regulation 
concerning contracts related to consumption assets are listed, as examples, also some 
clauses which can be qualified as abusive for insurance contracts, such as29: 

- clauses by means of which the insurer reserves the exclusive right to interpret any 
contractual provision;  

- clauses limiting the duty of the insurer to comply with the commitments taken over 
from his agents;  

- clauses excluding or making hard to exercise the right of the insured to take legal 
action or to initiate any other type of legal action. 

In France, the Commission for abusive clauses has eliminated some clauses considered 
abusive for the insurance contract, such as30:  

- clauses by means of which the insured is subject to some previous procedures or has 
limited possibilities to defend himself in front of the court, even in an indirect way.  

- clauses by means of which the insured is subject to some sanctions for not stating or 
inexactly stating the risk, when the deeds or not declared circumstances have not 
been the object of a written form.  

- clauses by means of which the responsibility of the insurer is triggered only if the 
risk and the victim’s complaint take place during the validity of the contract.  

As for the repression of abusive clauses, it must be reminded that, once acknowledged, 
they are deprived of legal effects and the insurance contract will continue to be enforced, 
with the consumer’s agreement, only if it can continue after the abolition of the clauses in 
question (article 6 of Law No. 193/2000). 

 
 

4. Conclusions 
 

According to article 2200 of the new Civil Code, the insurance contract is concluded 
in a written form, demanded ad probationem. The same legal text mentions that the 
conclusion of the insurance contract is acknowledged by means of the insurance policy, 
insurance certificate or cover note. Since the most significant means of payment of the 
insurance contract is the insurance policy, the lawmaker establishes, as previously 
underlined in the present study, a minimum content of the policy, through the provisions of 
article 2201 paragraph (1). The reason of these provisions also consists in the complexity 
and technical character of the insurance contract, without forgetting the dimension of 
consumer protection in the field of insurances. Although it is present in the life of each one 
of us, the insurance contract is nonetheless not so much known, reason for which we have 
considered that, in order to understand the legal regime in the field, it is necessary to 

                                                 
28 Paul Vasilescu, coord. quoted works, p.135. 
29 M.A. Clarke, The law of insurance contracts, Ed. L.L.P. London, Hong Kong, 1997, pp. 517-519 apud Irina Sferdian, 

quoted works, pp. 116 -117. 
30 L. Villegas, Les clauses abusives dans le contrat d'assurance, Présses Universitaires D'Aix-Marseille Publ. House, 

1998, pp. 60-71, apud Irina Sferdian, quoted works, pp. 117-118.  
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approach the aspects concerning the content of the insurance contract. Without exhausting 
all the issues concerned, we are hoping that our analysis offers new perspectives for 
understanding this field in continuous expansion from the point of view of both the 
insurance activity and the professionals exerting it.  
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SUGGESTIONS ON PERFECTIONING THE LAWS THAT RELATE 

TO RESTITUTION OF THE PROPERTIES ABUSIVELY 
CONFISCATED BY THE COMMUNIST REGIME 

 
                                                                       Loredana Adelina P�DURE * 

 
 

Abstract: The aim of the study is a theoretical analysis of the framework of real estate in 

Romania. The methodology used is the comparative analysis of the methods used by other countries 

that faced with this problem, a pertinent analysis of the possibilities our country has, so it could not 

be condamned by ECHR. Nationalization, as a method of acquiring an ownership right, as well as 

"any other methods of coercive transfer of certain goods into public property", on the basis of 

discriminating criteria, are prohibited by the Constitution. Law no. 247/2005 regarding reform in the 

fields of ownership and justice, as well as certain adjacent measures ("Law 247/2005") amended and 

supplemented the laws regarding ownership (namely Law no. 10/2001, Law no. 18/1991, Law no. 

1/2000 for the reestablishment of the right of ownership over agricultural and forest lands, Law no. 

7/1996 regarding land survey and real estate publicity). 

Keywords: Treaty; law; Constitution; restitution; 

 
 

        Introduction 
 

          The property is ultimately a normative concept, appeared to enable a non-
confrontational social order by establishing rules (norms) of human action. Nowadays, such 
rules are enshrined in the rules of law and state laws. In this context, the theme, both in 
terms of theoretical and methodological analysis of different types of social and economic 
effects of Claim Property in Romania, can provide solutions grounded in scientifically to 
avoid future implications of that will translate into the loss of significant amounts of time 
and money, as well as major social tensions.  
My analysis and some proposals 
          1. Draft Law on improving legislation on property restitution, other than farmland 
and forest 

a. In the action for recovery of properties taken by the state through the vitiation 
of consent under the provisions of art . 6 of Law no. 213/1998 it was raised its 
prescriptibility. On the one hand action in annulment based on vitiation of 
consent is a prescriptible action in the general limitation period . On the other 
hand , the common law action for recovery is imprescriptible . 

          In the first opinion, it was argued 1 that the action is imprescriptible , and that while 
speaking of vitiation of consent, in another opinion2, it was argued that the term " claim " 
means " a case for reinstatement of law limitation " similar to those appointed by art . 13 

                                                 
* Lecturer PhD Valahia University of Târgovi�te 
1 I. Adam, op. cit., p 326; Î.C.C.J. , Civil Section, Decision no. 5362/2004 , in Bulletin of Jurisprudence . Reports of 

Judgments 2004, All Beck Publishing House, Bucharest, 2005, page 7 . 
2 M. Nicholas, Reflections on Law no. 213/1998 on public property and its legal regime , the law no. 6/1999 , p 11; E. 

Chelaru Law . 10/2001 on the legal status of property confiscated during the March 6, 1945 - December 22, 1989 ¬ . 
Commented and annotated , All Beck Publishing House , Bucharest, 2001 , p 60 . 
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para. 2 of Law no. 18/1991 of the land and the art. 5 para. 4 of Law no. 112/1995 and in the 
last review, it is argued that by the provisions of art. 6 paragraph 2 of Law no. 213/1998, 
for cancellable legal acts prior to December 22, 1989, the State implicitly waived the 
benefit of statute of limitations, only then being not the case of the issue of retroactivity as 
giving the benefit of the limitation is subject to the law in force at the time of it, and in 
other cases the effect of the law would affect the hypothesis already consumed situations.3 
          In these circumstances, we consider necessary a ferenda law, amending the text of 
Art. 6 para. 2 of Law no. 213/1998, indicating the term in which it can be introduced and its 
nature. 
          b. According to article 22 paragraph 1 of Law no. 10/2001, the person entitled 
supposed to notify the legal entity owning, requesting the return of the property within 6 
months from the date of entry into force of the law. Failure period of six months provided 
for sending notification entails loss of the right to seek legal redress in kind or 
compensation. Given the fact that in the doctrine and in jurisprudence opinions are not 
uniform in the sense of considering this period as either statute of limitations 4 or decay 
5leading to distinct legal regimes we consider that ferenda law , it is necessary to clarify the 
legal nature of the term for formulating  notification   
provided for by art . 22 para. 5 of Law no. 10/2001, republished; 
          c. Article 25 paragraph 1 of Law no. 10/2001 provides that "within 60 days of 
notification or registration, if applicable, from the date of filing evidence under art. 23 unit 
holder is obliged to decide, by decision or, where appropriate, provide reasoned demand for 
restitution in kind. "Again, opinions are not uniform, supporting the recommendation be 
within character 6or character term imperative 7 legal consequences arising. We believe 
therefore that it is necessary to clarify the legal nature of the 60 days the unit holders must 
address notifications to the period provided for by art. 25 para. 1 of Law no. 10/2001;�
          d. According to art . 25 of Law no. 10/2001 , within 60 days of registration or 
notification , as appropriate, of the submission of documents proving the holding unit was 
required to decide, by decision or , where appropriate, by motivated disposition on request 
for restitution in kind . In support of the request for restitution in kind to the governing 
bodies of the unit holders entitled person has the right to be invited in writing in good time 
to take part in the work of the governing body of the unit holders. Decision or, if applicable, 
motivated disposition shall be notify within 10 days of adoption. According to section 25.1 
of the Methodological Norms, the deadline for obligation shall be extended by agreement 
or acquiescence of the person entitled, if the unit holding after the analysis proving 
documents already submitted, notifies the other party within 60 days that documentation 
submitted is insufficient to substantiate the decision to return. To take benefit of this 
extension is needed, though holding unit to communicate in writing of the person entitled 
that the foundation and issue refund decision are subject to the submission of evidence 
required. Submission of required documents or communications that the person entitled 
does not possess these documents signifies acceptance of postponements that period (in this 
case the time runs from receiving the documents requested or, if applicable, from the date 
of the response). 

                                                 
3 M. Nicholas problems as transitory. Applicable law invalid civil legal act ( II), Romanian Journal of Private Law no. 

1/2008 , pp. 124-125 . 
4 E. Chelaru Law. 10/2001 ... op. cit., p 172-174. 
5 Fl Baias , B. Dumitrache , M. Nicholas, op. cit. , p 207 ; I. Adam , Law no. 10/2001 ... , op. cit. , p 217.  
6 Fl Baias , B. Dumitrache , M. Nicholas, op. cit. , p 227. 
7 Î.CCJ , Civil and Intellectual Property Section , Decision no. 5653/2005 , the Romanian Pandects no. 1/2006 . 
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           e. Under section 25.2 of the Methodological Norms , where , after the 
communication of the unit holder , the person entitled is passive (ie does not communicate 
any response ) , its passivity can be regarded as the tacit acceptance . Tacit acceptance of an 
extension can be obtained while performing the procedure laid down in art. 25 para. 2 of 
Law (inviting the person entitled to the debate of that application), being necessary that in 
the report prepared on this occasion to make mention of the need to complete the evidence 
(the minutes shall be signed by invited person, too) . If the person entitled which was asked 
completing the evidence communicates explicitly or claims according to the proceedings 
under par. 2 of art. 25 of the Law that does not possess or that it is impossible to obtain 
these documents, the 60 -day period begins from the date of the last communication or, 
where applicable, the date of the deposit that situation in the minutes. If the person entitled, 
although invited, did not appear at the debate refund request it is necessary to make that 
statement in writing. 
           We note that unit holders can benefit from extension of the period of resolving the 
restitution request and the person entitled to the refund may be delayed unduly. We believe that 
in these circumstances it is necessary to clarify the right of the person to go to the court in the 
case of the refusal of the holding entity for not solving the notification by the owning entity and 
to specify the competent court to solve the refusal of the holding entity to resolve the service and 
if it may examine the substance notification in case of refusal of the holding entity;8 
           f. to indicate the competent court to resolve the appeal against the decision of the 
Special Commission for Restitution ordering restitution .9 
           g. Because art. 6 para. 1 of the Emergency Ordinance no. 94/2000 violates the 
Constitution and discriminates against holders of restitution with the object properties have 
been legally transferred subsequent to December 22, 1989 in relation to the holders of 
restitution covering buildings that have been legally transferred after December 22, 1989, in 
violation of the provisions of art. 44 para. 2, first Theses of the Constitution, according to 
which "Private property is guaranteed and protected equally by the law, regardless of 
ownership." In addition, the constitutional principle of equal protection under private 
ownership must be respected regarding any property rights, of any goods, so granting the 
holders of equivalent remedies of restitution covering buildings have been legally 
transferred prior to 22 December 1989 should be regulated in the same way with the right 
to reparation for holders of restitution covering buildings have been legally transferred after 
December 22, 1989. 
           We believe that only by allowing the holders equivalent redress and restitution 
claims covering legal property have been transferred prior to 22 December 1989 and article 
6 , paragraph 1 of the Emergency Ordinance no.94/2000 in this regard, it respects the right 
of ownership of the person entitled , as guaranteed by art. 44 of the Constitution. 
          2. Draft Law on improvement of legislation that relates to real estate in agriculture 

and forestry land 

           h. Due to inconsistent court practice it is required, by ferenda law, amending art. 
Article 8 . para.1 of Law no. 10/2001 in that it falls , as an exception , under Law no . 
10/2001 also those urban lands which, although required under Law no. 18/1991 and Law 
no.169/1997 were not fully restored to the forfeit, if available. In these circumstances it is 
necessary to extend the deadline and those entitled to restitution; 

                                                 
8 E. Marin , op. cit. , p 633. 
9 Ibid , p.634 . 
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           i. We believe that the text of art. 36 paragraph 5 of Law no. 18/1991 should have the 
following wording : " The land on which the building is not erected or about to be erected 
on the basis of investment works approved under the law ... " as indicated without 
corroboration with the Law No . 50/1991, in practice it was held that "a systematic detail" 
as a footpath makes these provisions inapplicable.10 
          j . We believe that the article of the law must be formulated in the sense of explicitly 
indicate the procedure under which persons entitled became shareholders in the companies , 
established under Law no. 15/1990 in state agricultural units . Given the fact that Law no. 
18/1991 is a law of redress it should expressly provided that it is actually the company that 
owned the land area owned by state, whether those entitled to restoration of property rights 
could opt for a shareholder to certain commercial companies. 
           3. Draft Law to improve judicial procedures in cases of disputes which refers to the 

return of things abusively confiscated 

           k. Due to the reality that in dealing with cases courts are bound by decisions 
rendered in the interest of the law published in the Official Gazette, but before them, 
European Court of Human Rights jurisprudence, we believe that it is necessary to amend 
article in meaning " Untying problems as judged are mandatory for instance from the 
publication of the decision in the Official Gazette of Romania, Part I, when it is not 
contrary to European Court of Human Rights ".11 
           l. We believe that art.309 must be filled of Law no. 303/2004 by inserting a new 
paragraph in which to provide verification as a criterion of professional competence of the 
judiciary, periodic evaluation of knowledge on the European Court of Human Rights for the 
scope of the magistrate concerned.12 
           m. Given the duties of Government Agent on procedures before the European Court 
of Human Rights, which allow a better understanding of the jurisprudence of the Court, we 
believe that appropriate modification of art . 14 of Government Ordinance 94/1999 on 
Romania's participation in proceedings before the European Court of Human Rights and the 
Committee of Ministers of the Council and to exercise the right of recourse of the state 
from the judgments and conventions by amicable way the settlement in the sense that the 
government agency to have advisory to the draft of legislation concerning fundamental 
rights and freedoms.13 
          n. Article in the Civil Procedure Code establishes the principle of subsidiarity action 
to demand enforcement of the right: "The application cannot be accepted if the law may 

require the completion." In other words, an action is admissible only if the part "cannot 

require" achieving its right. 
          Thus, the action of requesting the declaration of invalidity is realization action, 
whether it is based on absolute 14or relative grounds for invalidity. It follows that the action 
for nullity based on ownership documents. III of Law no. 169/1997 amending and 
supplementing Law no land. 18/1991 is an action achievement. Nullity of title under this 

                                                 
10 Supreme Court , the Administrative Section , Decision no. 74/1995 , published op. M. M. Pivniceru , G. Protea , 

op.cit. , p.257 -258 
11 M.A. Stoian, Implications of European Court of Human Rights on the matter of property law , PhD thesis defended at 

the University "Nicolae Titulescu" , coordinated by Prof. G. Boroi , Bucharest, 2011 . 
12 See and M.-A. Stoian , op. supra.cit . 
13 Ibid . 
14 V. M. Ciobanu , G. Boroi , Civil Procedural Law . Selective Course . Tests grid, 4th edition , CH Beck Publishing 

House , Bucharest, 2009 , p 15 , CA Bucharest, Section IV of the Civil Decision no. 414/2000 and CA Bucharest, 
Section III - Civil , Decision no. 2372/2000 , in G. Boroi , O. Spineanu - Matthew, Annotated Code of Civil Procedure 
, 2nd edition , Hamangiu Publishing , Bucharest, 2007 , p 255. 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

91 

text may be required but only for certain cases determined by law. The owner suffering a 
disorder of his right by acts of a third party that is considered the owner does not have at 
hand the action for recovery having the possession of the good, but he may have on hand 
the action of provocative finding, based on Law no. 169/1997, an action for nullity title.15 
           If a third party claiming to be the owner does not have title, but ownership certificate 
or report of livery , which, according to the decision in the interest of law no. 1/1997 of 
Î.CCJ , does not mean title, then the  owner does not have to hand their nullity action based 
on art . III of Law no. 169/1997, but only for a declaration of his property rights. Not being 
title, these acts can not substantiate the transmission of the property. Therefore, the owner 
has not a legitimate interest in a finding of invalidity thereof, because they even being valid, 
they could not generate alienation.16 
          However, if a third party claiming to be the owner receives a title, that does not 
automatically attract the rejecting of the finding action as inadmissible because it is 
necessary to consider whether and for what reason for invalidity may bring an action in 
achievement can be introduced. Furthermore, nullity of a property does not confer certainty 
to the title of the holder, only proves the ineffectiveness of legal title of the other.17 
          As a ferenda law we propose that if the action is found as inadmissible finding 
generated by the possibility of an action for achieving for the same protection the court 
should rule in this regard by the end, leaving the party a deadline for transforming action 
into a finding one in achievement and following the refusal or inaction of the party to issue 
the sentence.18 
          This paper has been financially supported within the project entitled “Horizon 2020 - 

Doctoral and Postdoctoral Studies: Promoting the National Interest through Excellence, 

Competitiveness and Responsibility in the Field of Romanian Fundamental and Applied 
Scientific Research”, contract number POSDRU/159/1.5/S/140106. This project is co-
financed by European Social Fund through Sectoral Operational Programme for Human 
Resources  Development  2007-2013. Investing in people! 
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ADAPTING THE ROMANIAN LEGISLATION TO THE 
CHALLENGES OF THE COMPETITIVE ENVIRONMENT 

 
Lucia IRINESCU * 

 

 

Abstract: The competitive environment in Romania was first set with the adoption of the 

Competition Law no. 11/1991 and was modernized by the Competition Law no. 21/1996, with 

subsequent amendments. Romanian Law on unfair competition is considered the original doctrine to 

European regulations. The need for an undistorted competitive environment was a prerequisite for 

the effective functioning of the internal market. Freedom of competition is not absolute, it is limited by 

statutory provisions, arising from the need to ensure fair competition. Competition Act is not illegal 

by nature, but when aimed at distorting competition by an aggressive grabbing of the clients and 

therefore by creating a damage to competition in the relevant market, it is outside the law. Therefore, 

commercial or industrial activity which is likely to be an abusive exercise should be sanctioned. 

Keywords: competition, legislation, competition policy, anti-competitive practices, acts of unfair 

competition 
 

Preliminary 
 

The notion of competition is used in all social interactions. This notion comes from Latin, 
the term concurrere which means to face something. In the extended sense of acceptation, 
when we refer to competition, we mean confronting competition between operators with the 
same or similar activities developed in open areas of the market in order to attract and 
preserve customers, to increase cost effectiveness of their businesses1. In legal literature, 
the concept is defined as rivalry and struggle with economic means carried by traders or 
industrialists to seize the market, producing and selling products, attracting and retaining 
customers and getting benefits2. In another simplified definition, the competition is often 
considered a fierce battle between economic agents engaged in the same activity or a 
similar activity to acquire, maintain and expand clientele3. From an economic perspective, 
the notion of competition is seen either as a relationship between economic operators or as 
a competitive behavior or peculiar business (competitive environment). The competition is 
arising from the behavior of operators in a particular market, based on personal interest, 
resulted in gaining competitive advantage over rivals, on market share domination through 
costs, innovation, customer loyalty4. The beneficial effect is received in the end by the 
consumers. They can enjoy the variety and quality of goods and services, the relatively low 
price of production, the creativity of operators5. 

 

                                                 
* Lecturer, PhD,  "Alexandru Ioan Cuza" University Iasi”, Faculty of Law, Iasi, Romania 
1 O. C�p��ân�, Commercial competition Law. General Part, Edition II, Lumina Lex Publishing House, Bucharest, 1998, 273p. 
2 I. Macovei, Protection of industrial creation, Junimea Publishing House, Iasi, 1984, 287p. 
3 I. B�canu, “Free competition in the transition to a market economy”, in Law Magazine, no. 9-12/1990, 50p. 
4 Mo�teanu T., F. Alexander, H. Dragomirescu, Company in the competitive environment, Economic Tribune Publishing 

House, Bucharest, 2000, p 85. 
5 I. Gavrila, Gavrila T., Competitiveness and competitive environment. Promoting and protecting competition in the 

European Union ,Edition II, Economic Tribune Publishing House, Bucharest, 2009, 40p. 
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In the context of the internationalization of trade relations, competition has acquired 
new dimensions. The competitiveness of national economies based on growth can be 
achieved only by fostering the competitive process. This can be achieved by establishing 
sound principles on the protection of competition according to which to sanction behaviors 
that are high risk for harming consumers. This explains the fact that the Community 
competition regulation has evolved from being regarded as an instrument of market 
regulator to becoming a target of integration6. Regarding accession to the European Union, 
the Competition chapter was closed last, along with Justice and Home Affairs. 

Competition rules operate in a wide economic, legal and political environment, both 
internally and internationally. The European Union advocates for the development of 
multilateral rules on competition, in order to eliminate frictions in international trade 
relations and avoid conflicts of sovereignty7. 

Community competition rules have been modernized over time. The reform in this 
area was aimed primarily at harmonizing the applicable law. European Union Member 
States have adopted specific laws on competition and it has been required to ensure a unit 
regulation. Today, competition is one of the European policies and it is governed by the 
rules included in Section VII of the Treaty on European Union, entitled "Common rules on 
competition, taxation and approximation of laws". The rules contained in the Treaty on the 
Functioning of the European Union are aimed to ensure free undistorted and practicable 
competition to prevent the emergence of practices affecting trade between States Members 
or the general interests of operators and consumers. 
The current legislative framework 

 

2.1. General overview 
The clauses of art. 101 of the Treaty on European Union (former art. 81 of the Treaty 

of the European Communities) prohibit all agreements between undertakings, decisions by 
associations of undertakings and concerted practices which may affect trade between 
Member States and which have as their object or effect the prevention, restriction or 
distortion of competition within the internal market and declare them incompatible with the 
common market. 

Article 102 of the Treaty on European Union (former art. 82 of the European 
Communities) states that it is incompatible with the internal market and prohibited in so far 
as trade between Member States of the European Union is likely to have affected the 
behavior of one or more enterprises to use in an abusive dominant market or in a substantial 
part of it. Control compliance with art. 101 and 102 of the Treaty on European Union shall 
be performed by the European Commission. The control procedure is carried out under 
Regulation (EC) no. 1/2003 of 16 December 2002 on the implementation of the rules on 
competition laid down in art. 81 and 82 of the Treaty.The Treaty on the Functioning of the 
European Union does not contain clauses on mergers that may distort competition. To fill 
this legislative gap, the EU Council adopted the Merger Regulation. The competition 
restrictions apply not only to companies but also to governments providing aid to operators.  

 

                                                 
6 A. Fuerea, EU Manual , Edition III, Legal Universe Publishing House, Bucharest, 2006, 236p. 
7 M. Voicu, Definition of Community policies in the EU Constitution. Competition policy (2) in Commercial Law Review 

no. 11/2004, 132-148p. 
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EU legislation is transposed into our law by Law no. 21/1996. The detailed application 
of these clauses are established by regulations and instructions issued by the Competition 
Council, which is secondary legislation. 

The subject of competition is an area where the EU has exclusive competence. Therefore, 
Member States may not adopt measures on competition unless they commute legislation into 
national law or the legislation in these areas are not regulated at community level. 

We were unable to find a full harmonization in the unfair competition area at 
Community level until now,. There are few European clauses that create points of 
connection between the laws of the Member States. Regulations against unfair competition 
are still based on multiple origins, which often overlap with consumer protection laws or 
intellectual property. During the last few years, many Member States have developed and 
modernized their laws against unfair competition. 

From the point of view of competition policy the accession to the European Union was a 
benefit, since the legal framework was completed with European legislation to ensure the 
adaptation of competition policy in Romania to country membership and EU requirements. 
Since accession, Articles 101 and 102 of the Treaty on European Union (former art. 81 and 82 
EC) and European Regulations competition matters became directly and immediately 
applicable in Romania (Council Regulation no. 597/2009/CE of 11 June 2009 on protection 
against subsidized imports from countries being not members of the European Community 
Council Regulation no. 1225/2009/CE of 30 November 2009 on protection against dumped 
imports from countries not members of the European Community). However, the 
Competition Council (the national competition authority in Romania) became a full member 
of the European Competition Network (ECN), established by Regulation (EC) no. 1/2003. 
Equally, the national legislation has been modernized and aligned with the European 
legislative standards by adopting a package of legislation (Law no. 158/2008 concerning 
misleading and comparative Law. 363/2007 on combating unfair practices of traders with 
customers and harmonization of regulations with European legislation on consumer 
protection law no. 148/2000 on advertising, Law no. 296/2004 on Consumer Code), which 
transposes European directives on competition (European Parliament and Council Directive 
no. 2006/114/EC of 12 December 2006 concerning misleading and comparative European 
Parliament and Council Directive no. 84/450/EEC of 10 September 1984 on the 
approximation of laws, regulations and administrative provisions of the Member States 
concerning misleading advertising; Directive of the European Parliament and of the Council 
no. 2005/29/EC of 11 May 2005 concerning unfair business practices in the internal market to 
consumers). 

Given the complexity of competition and the fact that the European Single Market is 
characterized by a certain dynamic in the development and diversification, EU officials 
have been reluctant to adopt uniform rules on unfair competition. So far, the EU has no 
general rules related to loyalty in commercial transactions but have instead sectoral texts. 
They are found in areas such as comparative and misleading advertising, consumer 
protection, dumping and subsidies.  
General rules on anti-competitive practices 

Agreements between undertakings, decisions by associations of undertakings and 
concerted practices can be grouped into the concept of the Entente. In our law the legal 
regime is established by art 5 of the Competition Law no. 21/1996 which is similar to art.  
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101 paragraph (1) of the Treaty. Thus, operators are forbidden to enter into agreements that 
restrict competition and provides a non-exhaustive list of restrictions that may be 
considered illegal under the law. Romanian legislator took the five categories of the 
prohibited entente listed in art 101 paragraph (1) of the Treaty on the Functioning to which 
he added two. So, practices such as bid rigging and group boycotts are expressly prohibited. 

Fighting cartels and rigging auctions have become a priority of the Competition 
Council. In most cases, the cartels take the form of horizontal agreements. In most cases, 
the penalty consists of administrative fines of up to 10% of income received during the 
preceding fiscal year and individual criminal sanctions. 

In its 2013 Annual Report8, the Competition Council listed the found infringements of 
competition: trick tender arms and optical goods market, anticompetitive actions of 
government primary ear tag distribution market, anticompetitive vertical agreements and 
market adhesives distribution mortar for polystyrene, lotto games and apparatus for 
processing dental products cartel and anti-competitive actions of government in the market 
for the electrical waste and electronic equipment. 

The cases of abuse of dominant position are more difficult to find. The existence of a 
dominant position usually derives from holding a large market share over a long period. To 
analyze whether an operator is dominant, we consider the constraints faced in relation to the 
ability to act independently in the market. Market shares of competitors are an indication of 
the competitive pressure faced by an operator in a market. We must also evaluate the 
position held by competitors and how they evolved their market shares9. 

In the absence of evidence on which to review the situation of economic operators, 
dominance is automatically presumed as long as market share is 70 % - 80 % over a period 
of time10. In our law, it is presumed that one or more undertakings are not in this situation 
when the cumulative share or shares in the relevant market during the period under review, 
does not exceed 40%. 

The abuse of dominant position, the Commission issued a document entitled " 
Guidance on the Commission's priorities in applying Article 82 of the EC Treaty to abusive 
exclusionary conduct by dominant undertakings"11. The purpose of developing this 
document is to prohibit abuse by an undertaking holding a dominant position. In this 
respect, the Commission will direct its action to ensure that markets function properly, and 
consumers benefit from the efficiency and productivity of effective competition between 
businesses. 

Holding a dominant position in a market is not sanctioned. According to art. 51 
paragraph ( 1) letter (a) of Law no. 21/1997, abuse of dominant position constitutes a 
contravention and is punishable by a fine of from 0.5% to 10% of total turnover achieved in 
the previous financial sanctions. 

The concept of merger not in the Treaty on European Union. Concentrations term was 
introduced by Council Regulation ( EEC ) no. 4064/89 of 21 December 1989 on the control 
of concentrations between undertakings12, Regulation ( EC) no. 139/2004 of 20 January 

                                                 
8 http://www.consiliulconcurentei.ro/uploads/docs/items/id9160/raport_anual_ro_2013.pdf 
9 A. Atoms, " Abuse of dominance-regulation and European law " in Profil Magazine: Competition no. 2/2007, 56p. 
10 Decision of the Court (Fifth Chamber) of 3 July 1991 in Case C-62/86 AKZO Chemie BV v Commission of the 

European Communities, published in the European Court European Court of Justice in 1991, ECR I-03359, http:/ / 
eur-lex.europa.eu 

11 OJ no. C 045 of 24 February 2009, pages 0007-0020, http://eur-lex.europa.eu 
12 OJ no. L 395 of 30 December 1989, p 1-12, http://eur-lex.europa.eu 
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2004 on the control of concentrations between undertakings13 [ Regulation ( EC) Merger 
replaced Regulation (EEC) no. 4064/89 . 

Merger review process in Romania closely follows the European model. It is also in 
line with OECD recommendations relevant to merger analysis. 

According to article3 of Regulation (EC) no. 139/2004, the Merger can be done in 
three ways, namely: 
through the merger of several companies; 
taking control of other enterprises by one or more undertakings; 
the establishment of a concentrative joint venture. 

All Merger exceeding the thresholds provided for in the legislation must be notified to 
the European Commission at EU level or national Competition Council. Notification should 
be made before and after the implementation of the agreement, the announcement of the 
public bid or the acquisition of control. National legislation and establish a de minimis 
threshold (sensitivity) under which it is presumed that a merger does not affect competition. 
Article1. (2) of Regulation no. 139/2004 determines the limit by reference to the total 
turnover achieved worldwide all the undertakings concerned (5,000 million), or at 
Community level by each of at least two undertakings concerned (EUR 250 million) , 
unless each of the undertakings concerned achieves more than two thirds of its aggregate 
Community-wide turnover in one and the same Member State. 

Law no. 21/1996 established by art. 14 reporting threshold by increasing the turnover, 
indicating that the notification procedure does not apply when the aggregate turnover of the 
undertakings involved in the operation does not exceed the equivalent of EUR 10,000,000 
and when at least two of the undertakings concerned have conducted in Romania , alone , a 
turnover of more than the equivalent in RON of EUR 4,000,000. RON equivalent is 
calculated at the exchange rate of the National Bank of Romania for the last day of the year 
from the year prior to the operation. 

Competition Council the report on 2013 that the number of decisions in the field of 
mergers decreased by 7 % since 2012, hovering, but above 8% in 2011. Decisions rejecting 
complaints decreased by 56 % compared to 2012, but is at a level 60 % higher than in 2011. 
Meanwhile, the number of decisions imposing penalties decreased by 22 % since 2012 but 
was almost eight times less than in 2011. Regarding unfair competition from 2011 , the 
Competition Council will investigate cases that significantly affect the functioning of 
competition in the relevant market affected. Constitute acts of unfair competition: 

a) denigrating a competitor or its products / services , achieved through communication 
and public dissemination by an enterprise of false statements about the work of a 
competitor or its products , likely to cause harm to the company competitors; 

b) disrupt the business of an instigation or determination of employees, suppliers, 
customers and other stakeholders by another company , the failure to comply with 
their contractual; 

c) diversion of customers a business by a current or former employee / his 
representative , using confidential data , for which the company has taken 
reasonable measures to ensure their protection. 

Together with the Competition Council other authorities are involved in law 
enforcement such as the Ministry of Finance, responsible for misleading and comparative 
advertising (which implements an EU directive); National Audiovisual Council with 

                                                 
13 OJ no. L 24 of 29 January 2004, p 1-22 http://eur-lex.europa.eu 
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responsibility for misleading advertising and comparative audiovisual; State Office for 
Inventions and Trademarks; and the National Authority for Consumer Protection law 
enforcement to combat unfair practices of traders in relation to consumers. 
Conclusions 

During the last few years economic situation and business in Romania went through a 
difficult period. The global economical crisis has had a direct impact on the internal market. 
Effects have resulted in the disappearance of business of hundreds of thousands of 
companies and market repositioning of those who managed to survive. In this context, 
particular attention was paid to the competitive environment, as many companies have 
resorted to anti-competitive practices such as mergers, agreements, abuse of dominant 
position, unfair competition acts, all designed to ensure the preservation and strengthening 
of market shares. Competition authorities in Romania have been all this time the guarantor 
of maintaining a functional market economy. 

Economic recovery requires, above all, to ensure a stable and predictable legal 
framework for business, with the improvement of the competitive rules. 

Competition is a complex and multidimensional phenomenon, which has a direct 
impact on the business environment as a whole and consumers. The main risks to 
competition come primarily from a weak legal and institutional framework. 

Competition policy aims at maintaining a free and fair competitive environment, 
generating growth and material progress that materializes concretely in improving the 
quality and variety of products and services for consumers. 
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NON-SPECIFIC PAYMENT INSTRUMENTS 

 
Manuela NI��* 

 

 

Abstract: Law theorists pay special attention to main payment instruments, to bills of exchange, 

to cheques and to promissory notes, considering payment orders and direct debit as bank payment 

ways that do not pose any particular problem and this is the reason why their legal status is not 

considered sufficient. Economists are those that reflect more on the problems that the use of the 

payment order and payment by direct debit cause in practice. The warrant, a genuine loan title, is 

based on the role of specific payment instrument, to which we turn our attention.  Within this study, 

we aim to investigate the mechanism of payment of these banking instruments; we will analyze 

participants within payment cycle and specific features that characterize them. 

Keywords: payment order, settlement manner, receiving institution, credit transfer operation. 

 
 

1. The payment order as a means of settlement payment  
 

Apparently, the payment order is similar to the promissory note. To accept this would 
be to ignore that the promissory note is a valuable commercial basis similar to the bill, but 
along with its peculiarities, whereby a person named underwriter undertakes to pay,at 
maturity or under an order, an amount of money to another person named beneficiary. 

Both tools involve an obligation previously assumed, which will be extinguished with 
payment.  

To understand the differences between these two tools we will present in the following 
the characteristics of the payment order.  

The payment order is a way of settlement, which is essentially a money transfer from 
the person who owes the amount in favour of another person holding the respective claim1. 

The payment order shall is regulated by Regulation B.N.R. nr. 2/20052 that defines it as 
an unconditional instruction given, under any form, by the issuer to the receiving institution, 
either directly or through a payment system, in order to make the beneficiary available of the 
payment amount indicated in the payment order, by crediting an open account to the receiving 
institution or, after case, appropriately releasing that amount, given that:  
The Institution has adequate funds corresponding to an amount of money specified in the 
payment order or through debiting the account of the issuer, either through payment in cash 
to the issuer of the amount in question; 
Instruction does not provide that payment must be made at the request of the beneficiary. 

According to specialized doctrine, the „payment order represents a not-conditioned 
and irrevocable provision given by the issuer to receiving bank, that of rendering available 
for a beneficiary an amount of money (deposit money out of own funds, or by credit 
transfer or cash), without there being any condition for the creditor to exist3.  

                                                 
* Lecturer Ph.D., Valahia University of Târgovi�te, Faculty of Law and Administrative Sciences, Târgovi�te, Romania, 

manuela_nita74@yahoo.com. 
1 Manuela Nita, Titlurile de credit ca instrumente de plat�, Universul Juridic Publ. House, Bucharest, 2010, pp. 193 and 

the following. 
2 Regulation B.N.R. no. 2/2005 concerning the payment order used within transfer-credit operations, published within 

Official Gazette no. 265/31 March 2005.  
3 See in this regard Rada Postolache, Drept bancar, C.H. Beck Publ. House, Bucharest, 2012, pp. 170-171. 
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According to the definitions provided, the main parties involved in carrying out a payment 
order are the issuer, the beneficiary, and institutions which carry out transfer of funds. 

The issuer is the person who issues a payment order on its own. It may be the payer or 
any issuing institution4, including the innitiatory institution5. 

The beneficiary is the person designated by the payer, through the payment order,to 
receive a certain sum of money. The beneficiary can be a client of the receiving institution 
or the receiving institution. 

The institutions involved
6 are those involved in running the payment operation: the 

recipient institution7: the receiving institution8, the intermediary institution9. 
The traits of the payment order:  
1. The payment order assumes an obligation previously assumed to be extinguished 

once with the fulfillment of the payment order; 
2. Unlike traditional payment instruments, the credit title, the cheque and the order 

ticket, the payment order does not come into the possession of the beneficiary, the 
payment is made at the request of the issuer. 

3. the payment order shall be revocable. The issuer of a payment order may request to 
the receiving institution the cancellation of a payment order at the latest on the time 
of its acceptance by the receiving institution. 

4. Providing the necessary funds for the payment operation is made either through 
debiting the issuer account by the recipient institution, or through crediting an 
account at the recipient institution or through making available funds for the payment 
order, in cash, if the issuer does not hold an account within the receiving institution. 

Under the formal aspect, the payment order must include the following prohibitory 
elements: the identification as a payment order; the identification of the payer; the 
identification of the recipient; the identification of the initiatory institution; the 
identification of the receiving institution; the amount and the entitled amount; issue date of 
the payment order, which must be unique, definite and possible; item (s) to verify the 
authenticity of the payment order by the initiatory institution. 

The National Bank of Romania through this regulation, provides greater rigor for 
payments made in relation to the State Treasury, demanding in addition 6 obligatory 
elements , but also a conventional freedom between the initiatory institution and the payer 
in order to insert additional elements in the promissory note (according to article 3 
paragraph 2 and 3 of Regulation B.N.R. nr. 2/2005). 

                                                 
4 Issuing institution is any institution, excepting the receiving institution, that issues a payment order , including the 

initiatory institution. 
5 Initiatory institution is the first institution that issues a payment order on its own within a transfer-credit. 
6 Just as it happens with the direct debit, credit institutions cannot be absent under any circumstance as participants to 

the executions of a payment order. They have the duty to subscribe on a regular basis in the customer’s account the 
operations ordered by him by means of a payment instrument, but without interfering into his affairs. For more details 
for that matter see Rada Postolache, quoted works, pp. 168-171. 

7 The recipient institution is the institution that receives and accepts a payment order either under own name, either to 
provide the beneficiary with a certain amount of money, through lending the beneficiary account or through releasing 
a certain amount in cash , within transfer-credit. 

8 The receiving institution is the institution that receives and accepts a payment order either under own name, either to 
provide the beneficiary with a certain amount of money, through lending the beneficiary account or through releasing 
a certain amount in cash, within transfer-credit. 

9 The intermediary institution is any issuing or receiving institution, other than that of the issuer or of the beneficiary , 
that take part in the execution of a transfer-credit. 
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The obligation of the issuer to pay to the receiving institution for an issued payment 
order , occurs when the receiving institution10 accepts the payment order, but this payment 
is not required to be carried out before the start of the execution period of the respective 
payment order. 

Through acceptance, we understand that procedure whereby an institution recognizes a 
received payment order as available, with a view to its execution, feeling obliged to 
perform the service of transferring the funds corresponding to the amount provided in the 
payment order, within the time limits and under the conditions established by the issuer 
through the payment order in question. Execution period begins with the banking day when 
the payment order has been accepted by the Bank. 

If the payment is made before the start of the execution period of the payment order, it 
shall be considered as paid within the risk of the issuer. 

A receiving institution upon the acceptance of a payment order shall execute the order 
no later than the banking day following the date of acceptance. If it is considered that it can 
not honor the payment order, the institution is required to notify the issuer in writing about 
this fact before the end of the execution of the payment order. If the receiving institution 
does not meet the deadline above, it owes to the issuer interest penalties for the amounts 
received from the issuer during the period when the mentioned period was exceeded. 

After this moment of acceptance by the receiving institution, another round of credit-
transfer11 operations begins, namely the acceptance or refusal of the payment order by the 
receiving institution.  

If this institution accepts a payment order, it is required to provide the beneficiary the 
necessary funds either on the day of acceptance, or at the latest on the next banking day. 
The institution also has an obligation to use the funds in accordance to the terms set out in 
the payment order and according to the contractual relationship between the institution and 
the beneficiary. 

A credit-transfer is completed when the receiving credit institution accepts the 
payment order favourable to the beneficiary, since it has the effect of stopping the payer’s 
duty to the beneficiary. The capital obliged to the beneficiary becomes,after acceptance, the 
receiving institution.  

The beneficiary may take possession of an amount less than that provided in the 
payment order, because one or more receiving institutions were deducing according costs, 
in such a way that the receiving institution will accept a lesser amount than the originally 
planned. Even if the credit transfer is completed, the beneficiary is able to later recover 
these costs from the payer. 

In commercial practice a frequent confusion occurs between the payment order and the 
promissory note. This confusion is due, on the one hand, to the similarity within the 
terminology and,secondly, on the quality of the payment order to be one of the simplest 
means of making a payment.12. 

                                                 
10 There are several moments when a payment order is deemed accepted: reception from the issuer, as agreed 

between the issuer and the receiving institution upon notification of the acceptance of the issuer since the receiving 
institution goes to execution; since this receiving institution delivered an account of the issuer for the respective 
payment order; upon receipt of cash from the issuer of the amount provided in the payment order. 

11 Through transfer –credit we understand a series of operations starting with the issuance by the payer of a payment 
order given to an institution in order to provide a beneficiary with a certain sum of money and finally the acceptance 
of that payment order by the receiving institution. 

12 Manuela Ni��, quoted works, pp. 193 and the following. 
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Within the banking practice the payment order is known as having two meanings: 
"credit transfer" or "direct lending"13. 

 
 

2. Direct debit  
 

The National Bank of Romania regulated14 means of payment known as "direct 
debit"15. National Bank of Romania's concern is not new as since 1994 Regulation NBR 
No.4 has been developed focusing on the foundation and follow up of the authorized credit 
institution (the bank of the payer), the expressly limited mandate received from the paying 
customer to execute payment orders in favour of a third party (the beneficiary) 16. 

Direct debit is a way to pay an amount of money agreed between the payer
17 and the 

beneficiary
18, which consists of pre-authorized delivery of the payer's account by the paying 

agency
19

 under the provisions of the direct debit mandate at the request of the beneficiary 
and appropriate credit of the beneficiary account by the collecting institution

20, based on the 
commitment cningonce direct debits; this payment method does not require prior 
authorization by the payer of each direct debit instruction drawn from his account21. 

This tool is used to simplify recurring payments, such as bills for utilities, insurance 
premiums, etc., given the simplified method of payment: the payer shall authorize in 
writing the bank to deliver the account after the transfer of a debt to a particular 
beneficiary22. 

Direct sampling opinion is not a payment instrument, but a request to the beneficiary to 
execute a payment through a payment order in its favor,addressed under a form which 
contains sufficient information for the payer’s bank to execute appropriate payment orders23. 

Regulation no. 3/2005 regulates pre-authorised payments made through direct debit 
instructions if the collecting institution and the paying agency are different participants 
within the automatic compensatory institution. 

In order for a beneficiary to issue direct delivering instructions on the collecting 
institution, the beneficiary must have a valid claim against the debtor pursuant to a contract 
concluded between the payer and the beneficiary. 

                                                 
13 Direct credit.  
14 Regulation no. 3 of 23 February 2005 concerning the direct delivery executed through the automatic compensation institution. 
15 Called by the legal doctrine also “sampling notice”; for that matter see Rada Postolache, quoted works, p. 170. 
16 To check for that purpose Ilie Mihai, Opera�iuni de încas�ri �i pl��i, instrumente, modalit��i, tehnici, Funda�ia România 

de Mâine Publ. House, Bucharest, Romania, 2004, p. 49; Manuela Nita, quoted works, pp.196-199. 
17 The payer is a physical or juridical person whose open account within a paying institution is due to be delivered or 

was delivered at the amount provided within the direct delivery instruction. 
18 The beneficiary is a physical or juridical person whose open account within a collecting institution is due to be 

credited or was credited at the amount provided within the direct delivery instruction. 
19 A paying institution is the participant to which the payer opens an account that is due to be delivered or was delivered 

at the amount provided within the direct delivery instruction, the paying institution may be in the meantime payer. 
20 The collecting institution is the participant to which the beneficiary has an open account that is to be credited or was 

credited at the amount provided in the direct delivery instruction, the collecting institution can be in the meantime 
beneficiary. 

21 Direct delivery operations are frequently used in the case of periodic payments (such as public utilities invoices), 
under the conditions of a preliminary accord with the payer. Direct delivery operations are used also in the case of 
occasional payments, when the payer authorizes an individual payment. 

22 Direct deliveries are largely used in Germany and Holland. For that purpose, check Mariana Diaconescu, B�nci - 
Sisteme de pl��i - Riscuri, Economica Publishing House, Bucharest, 1999, p.19. 

23 For that purpose,check Ilie Mihai, quoted works, p. 49. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

102

 

Also, in order to innitiate the direct delivery procedure, the beneficiary must have received 
from the payer a sample of the direct delivery commission or a notification for that purpose  

A precondition of the direct delivery mechanism is the existence of commitments 
concluded between the customer and the collecting institution and between the payer and 
the paying institution, through which the collecting institution accepts to collect funds for 
the beneficiary and by means of which the paying institution will delivery the amount of the 
delivery instruction.  

Direct delivery mandate is exclusively applicable to the payment modality and has no 
implication on the underlying contracts, concluded between the payer and the beneficiary. 

Direct delivery mandate may be modified or revoked, provided that the payer24 notifies 
the paying institution about this intention. The recall disposition or amendment takes effect on 
the banking day following the receipt of the payment order by the payment institution. 

Also, a direct delivery instruction can be revoked or amended, if the beneficiary25 
notifies the collecting institution so that the beginning of revoke or modification will be 
possible before the original direct delivery instruction has been transmitted to the automatic 
compensation institution. 

Both the beneficiary and the payer, are forced, through a statement of direct 
delivery/direct delivery mandate, within the terms set out therein, which were transmitted to 
the collector institution respectively to the paying institution. 

The paying institution and the collecting institution will provide customers with clear, 
written information ahead of time , concerning the general terms and conditions of business 
related to the issuance and execution of direct delivery instructions. 

If between the direct delivery instruction and direct delivery mandate there is no 
accordance in terms of the amount (for example an adjustment), it is not required a prior 
authorization from the payer, provided the transmission by the beneficiary to the payer of a 
prior notification concerning this change. 

If the direct delivery is declined, the institution will inform the collector about this. 
 
 

3. The warrant 
 

For us, the warant is regulated by law No. 153/193726 relating to general stores and the 
warant of goods and grain. This normative act has undergone substantial amendments 
though Law No. 71/201127 for the enforcement of the Law. 287/2009 concerning the civil 
code. B.N.R. believed as necessary to redefine the warant, underlining it within article 2, 
paragraph. 2, letter e of Regulation No. 22/27/200628 on the capital adequacy of credit 
institutions and investment firms, the analysis of which is carried out in the context of this 
regulation29. 

                                                 
24 Or an appointed person, whose authenticity has been verified through the application of a security procedure. 
25 Or an appointed person, whose authenticity has been verified through the application of a security procedure. 
26 Published in Official Gazette, Part I, nNo. 81 on 7 of April 1937. 
27 Published in Official Gazette, Part I, no. 409 on 10 June 2011.  
28 Published in Official Gazette, Part I, no. 1035 on 28 dec. 2006.  
29 Rada Postolache, Ilioara Genoiu, Stelu�a Ionescu, Marinela Manea, Manuela Ni��, Contractul de depozit �i variet��ile 

acestuia, C.H. Beck Publ. House, Bucharest, 2010, pp. 68-74. 
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Thus, the BNR regulation defines the warrant as a title that gives the holder the right to 
purchase an underlying asset at a fixed price until the warrant's expiry date and which can 
be discounted through the delivery of the underlying asset itself or by cash settlement30. 

Even if the law 153/1937 is not a recent regulatory action , it characterizes the warant 
in an intelligible form, as being a credit title incorporating the merchandise in the store. 

Commercial deposit contract is concluded in writing, through the preparation of three 
documents with identical content: the voucher, the deposit receipt and the warant31. The 
first mentioned has evidential value, proving the existence of the deposit contract. The latter 
includes ownership of the goods in the warehouse, and the denominated warrant called also 
guarantee document gives to successive owners the quality of holders of real right of pledge 
on the stored goods. The guarantee document constitutes a guarantee that the applicant will 
pay the holder an owed amount of money. 

The three documents must bear under the pain of nullity as follows: 
- name and location of the warehouse; 
- the current number of warrant certificate; 
- the name and location of the depositor; 
- the type, quantity and value of the delivered goods; 
- payment of import, export duties and insurance policy; 
- the duration of the deposit. 
The deposit receipt amd the warrant shall be transmitted through the procedure of 

endorsement, their transmission together is equal to the goods property in the warehouse32. 
The endorsement of the receipt only, indeed transmits the property, but only after the 

endorser pays to the warrant keeper in advance no later than maturity, the amount lent by 
the keeper to the deponent endorser33. 

Also, the endorsement of only the warrant transmits the endorser an endorsement right 
on the goods in the warehouse34. 

English law knows a somewhat different rule, in a way that the warehouse keeper 
issues only the deposit receipt, the eventual endorsement is realised through its approval.35. 

 

 
Conclusions 
 

Easily, the unproffessionals wrongly identify the promissory note and the payment 
order, although they are substantially different. Even professionals do not fully know the 
features and effects that are caused by the issuance of a payment order and they do not 
know the relations established between the institutions involved.  

Samely, neither the direct debit payment method, although used on a large scale in 
more retail payments, is not known as a mechanism by users, for them what excells is the 
ease of payment. 

                                                 
30 Manuela Nita, quoted works, pp. 199-200. 
31 To this purpose Brându�a �tef�nescu, Ion Ruc�reanu, Dreptul comer�ului interna�ional, Didactic and Pedagogic Publ. 

House, Bucharest, 1983, p. 161. 
32 According to article 5, paragraph 2 of the law, „when they are transmitted together at the same time to the same 

person, the endorser is constituted through the signature put in the back of the receipt and the warrant and transmits 
the assignee the right to dispose of the goods”.  

33 Art. 5 par.3 of the Law: „The endorsement of the receipt separated from the warrant transmits to the transferee the 
right to dispose of the goods apart from paying the sum borrowed through the warrant”. 

34 Art. 5 paragraph 4 of the law: "Endorsement of the warrant separated from the receipt constitutes by derogation from 
the rules of the common law, an endorsement right on the goods for the benefit of the warrant assignee". 

35 Brându�a �tef�nescu, Ion Ruc�reanu, quoted works, p. 161. 
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The warrant,as a credit title, incorporating merchandise in storage, requires special 
attention for a complete understanding, it is recognized also as a payment instrument 
unsuitable, due to its function to ensure that the depositor will pay to the holder an owed 
amount of money. 

All these ideas lead us to the conclusion that a theoretical approach is necessary, and 
we did accomplish it it within this paper, which can be defined as an analysis assistance for 
theorists and practitioners. 
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IS IT POSSIBLE TO REPLACE  

THE MATRIMONIAL AGREEMENT IN ROMANIAN  
PRIVATE INTERNATIONAL LAW?�

 
Nadia-Cerasela ANI�EI* 

 

 

Abstract: The conflict of laws in the field of matrimonial agreement is set out in art. 2593 

paragraph 1 letter b and art. 2594 of the Civil Code. Article 2593 with the marginal title of The field 

of the law applicable to the matrimonial regime in paragraph 1 letter. b of the Civil Code provides 

that "the law applicable to the matrimonial regime regulates: the admissibility and validity conditions 

of matrimonial agreement, except capacity. Regarding the form conditions of art.2594 the Civil Code 

stipulates: "The form conditions required for concluding the matrimonial agreement are those 

stipulated by the law applicable to the matrimonial regime or those stipulated by the law of the place 

where it is concluded." For the clarification of the meaning of the notion of matrimonial agreement in 

private international law we need to perform the primary classification of the concept of matrimonial 

agreement in Romanian law. In this context, we explain what we mean the notion of matrimonial 

agreement in Romanian law and the scope of the matrimonial agreement notion in the Romanian 

private international law. Since art. 2591 paragraph 3 corroborated with art.2593 paragraph 1 letter 

d of the Civil Code refers to the possibility of spouses to choose at any time a law applicable to the 

matrimonial regime and the possibility of change of the matrimonial regime, we thus consider and 

does not mention anything about the possibility to replace the matrimonial agreement in Romanian 

private international law we intend to answer the question: Is it possible to replace the matrimonial 

agreement in Romanian private international law? 

Keywords: Civil Code Romanian; matrimonial regime; matrimonial agreement; matrimonial 

agreement in Romanian private international law. 

 
 

1. The notion of matrimonial agreement in Romanian law  
 

To clarify the meaning of the conflict of laws of Article 2590 of the new Romanian 
Civil Code in conjunction with 2593 of the new Romanian Civil Code we need to perform 
the primary classification of the concept of matrimonial agreement. According to art.2558 
of the new Civil Code, the primary classification is always performed according to the 
Romanian law, namely in accordance with the Romanian legal system. 

In the doctrine, the matrimonial agreement designates the conventional act by which 

future spouses, making use of the freedom conferred by the legislature, establish their own 

matrimonial regime or change their matrimonial regime under which they were married 

during marriage. 
The names used in the past to designate marital agreement are varied. Thus, the term 

matrimonial agreement was used in art.1224 Civil Code of 1864 along with „maritagiu” 
agreement (art. 932 Civil Code). Over time, the doctrine1 ([1] ) has used names by naming 

                                                 
* Associate Professor Ph.D., Faculty of Juridical, Social and Political Sicences „Dunarea de Jos” 

University of Galati, Lawyer at Iasi Bar Association, e-mail: nadia.anitei@ugal.ro 
1 D. Alexandresco. Explica�iunea teoretic� �i practic� a dreptului civil roman (Theoretical and Practical Explanation of Romanian 

Civil Law), vol. III, Part I, Socec Publishing House, Bucharest, 1916, p. 5; C. Hamangiu, I. Rosetti – B�l�nescu, A. B�icoianu, 
Tratat de drept civil (Civil Law Treaty), vol. III, All Beck Publishing House, Bucharest, 1998, p. 4; M.B. Cantacuzino. 
Elementele dreptului civil roman (Elements of Roman Civil Law), All Beck Publishing House, Bucharest, 1998, p. 697.  
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the matrimonial agreement "marriage agreement", "matrimonial contract", "agreement or 
marriage contract," "contract" or "prenuptial agreement". 

The Civil Code of 1864 regulated, as single conventional regime, the dowry regime 
(Civil Code Article 1233 -1293), and the dowry being according to the provisions of 
art.1233 ‘the fortune brought by men, from or on behalf of women, to help man support the 
tasks of marriage Spouses could adopt it with or without modification, by matrimonial 
agreement. The dowry was managed and used by man, who alone, exercised the actions 
affecting them. The woman could alienate the movable dowry, but only with the 
authorization of the man, the estate dowry being inalienable, intangible and imprescriptible. 
The married woman retained the right of administration, use and disposal of the 
paraphernal property. The Civil Code also regulated, as an annex to the dowry regime, the 
spouses’ procurement society formed of a small community of goods, which was in joint 
ownership of both spouses2. 

The Constitution of 1948, although it failed to remove the family legal relations legal 
from under the regulation of the Civil Code and to expressly repeal certain texts of this 
code, basically, by the consecration of new principles (eg gender equality) made important 
changes in family relationships. Thus, the dowry regime was considered tacitly repealed. 

The Family Code by art.20 paragraph 2 prohibited any agreement that would provide a 
different legal status than that of common property for anything acquired during marriage and 
which could not be included in the provisions of the art.31 of the Family Code (which listed 
the goods that remained in the property of each spouse). Also art.30 paragraph 2 of the Family 
Code prohibited the marriage agreement under penalty of absolute nullity, prohibiting, thus, 
any agreement derogating from the provisions of the Family Code provisions. 

Choosing a legal regime different than that of the legal community (which was the 
only one allowed by law until the entry into force of the Civil Code) as required by art. 329 
of the Civil Code is performed through the conclusion of a matrimonial agreement. Thus, 
the parties may waive the legal community regime, agreeing to choose the conventional 
community of property regime or the regime of separation of property. 

The matrimonial agreement has the advantage that it manages the money and time of 
future spouses, making the divorce an easy formality, the aspects of this issue being 
stipulated therein and the wealth of both spouses shall be distributed as the couple want. 
When a spouse is involved in a family business, he/she will want to keep the same criteria - 
"blood". If one of the spouses accumulates substantial debts before marriage, the other 
party will want to protect his/her wealth from the creditors of the debtor spouse. 

The term of matrimonial agreement has been defined differently by authors. Thus, 
the matrimonial agreement is defined as "the agreement by which future spouses 
govern their matrimonial regime, the condition of their present and future property in 
the pecuniary relationships arising from marriage3" or a "conditional contract, solemnly 
and irrevocably, in which future spouses organize their civil capacity and shall 
determine, in respect of goods, the consequences of marital association"4 or "as the 
legal document by which parties regulate the essential property relations, which will 
take place between them during marriage”5. 

                                                 
2 Al. Bacaci, V.C. Dumitrache, C. Hageanu, Dreptul familiei (Family Law),4th edition, All Beck Publishing House, 

Bucharest, 2005, p. 44-45. 
3 C. Hamangiu, I. Rosetti – B�l�nescu, A. B�icoianu. Tratat de drept civil (Civil Law Treaty), vol. III, All Beck Publishing 

House, Bucharest, 1998, p. 4. 
4 D., Alexandresco. op. cit., p.5 -6. 
5 P., Vasilescu., Regimuri matrimoniale (Matrimonial Regimes), Universul Juridic Publishing House, Bucharest, p. 184. 
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According to a last opinion6, to which we agree, the matrimonial agreement is the 
conventional act by means of which future spouses, making use of the freedom conferred 
by the legislature, establish their own matrimonial regime or change, during marriage, the 
matrimonial regime under which they were married. In comparative law, matrimonial 
convention is defined as that contract, by which spouses adopt a particular matrimonial 
regime, different from the legal regime, but which is provided by the national applicable to 
monetary relations7. 

Although they seem synonymous notions, the doctrine makes a distinction between the 
marriage contract and the matrimonial agreement because the marriage contract may 
contain, in addition to the matrimonial agreement which deals with the matrimonial regime 
adopted by spouses, other regulations, such as the recognition of a child, the responsibilities 
of spouses while taking care of children from previous marriages and of those who are to be 
born, donations made by parents of spouses8. 

The general feature of the matrimonial agreement is that of being concluded between 
future spouses in order to take effect on the date of marriage and, in principle, for the entire 
duration of marriage, without excluding the possibility of modifying the original 
matrimonial regime, whether it is a legal or conventional regime. 

Under the Civil Code the matrimonial agreement is subject to the following rules: 
The matrimonial agreements must be mandatorily concluded by future spouses if they 

choose the separation of property regime or the conventional community property regime; 
Matrimonial agreements concluded before marriage are concluded before marriage by 

notary authentic act, with the personal consent of the intending spouses, under the penalty 
of absolute nullity; 

The minor shall conclude or modify a matrimonial agreement only with the consent of 
the legal protector and guardianship; 

Through these agreements one cannot derogate from the law on the matrimonial 
regime chosen while the equality of spouses, parental responsibility and the legal 
hereditary devolution cannot be affected; the matrimonial agreement may also include the 
preciput clause. This clause gives the right to the surviving spouse to take without 
payment, before hereditary division, one or more of the common assets, owned as joint 
property or in joint ownership. The preciput clause shall not be subject to the donation 
relation or to reduction, unless forced heirs’ rights are broken. The clause ceases when 
the community ceases during spouses’ lifetime. The application of the preciput clause 
will be performed in kind or, if this is not possible, through equivalent. This clause will 
not prejudice the right of the common creditors to pursue even before the end of the 
community, the property subject to the clause; 

To be opposable on third parties, the matrimonial agreements register into a special 
register. If the domicile based on which the agreement was registered has changed, at the 
request of either spouse mention will be made based on the initial registration, followed by 
the registration of the matrimonial agreement into the special register; 

In relation to the nature of the property that will be the object of matrimonial 
agreement, at the request of either spouse, the agreement, as appropriate, will be registered 
in the land book, in the Register of trade and in other publicity records required by law. In 

                                                 
6 C.M. Cr�ciunescu. Regimuri matrimoniale (Matrimonial Regimes), Hamangiu Publishing House, Bucharest, 2010, p. 11. 
7 Georges A.L. Droz. Les régimes matrimoniaux en Droit international privé comparé în Receil des cours de 

L'Académie de droit international de la Haye, Tome 143, 1974/III, p. 13.  
8 C.M. Cr�ciunescu, op. cit., p. 11; P. Vasilescu, op. cit., p. 184. 
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all these cases, the non-observance of the publicity formalities may not be covered by an 
entry in the register kept by judges; 

Any person, without being required to justify an interest, may examine the register and 
may request, by law, the issuing of extracts or, where appropriate, of certified copies of the 
marriage agreements; 

In the event that these publicity conditions are not met, the matrimonial agreement 
cannot be opposed to a third person against an act concluded by him/her with a spouse; 

The matrimonial agreement may be amended before or after the marriage, by 
observing certain conditions related to the legal status of their own goods and to the proof 
of joint assets, with the fulfillment of the proper publicity conditions. 

Through this agreement we would be able to include in the community the property 
acquired before marriage or the community will be restricted only to the latter or only to 
certain specific assets, regardless of the time when they were acquired; 

The agreement can also deal with spouses’ agreement to complete certain 
administrative acts. In this case, if one of the spouses shall be unable to express their will or 
oppose in an abusive manner, the other spouse may alone conclude the document, but only 
after obtaining court approval; 

To the extent that by marital agreement is not otherwise stated, the legal regime of 
conventional community will be filled with the legal provisions concerning the legal 
community regime. This provision shows the special character of the matrimonial 
community regime in relation to that of the legal community. 

 

 
2. The scope of the matrimonial agreement notion in the Romanian private 

international law  
 

We can observe that art. 2593 paragraph 1 letter b and art. 2594 of the Civil Code does 
not define the notion of matrimonial agreement in the Romanian private international law. 

Given these conditions we shall define the matrimonial agreement as the special 
contract9 with an an extraneous element by which prospective spouses either adopt, modify 
or change the matrimonial regime chosen, but which is provided by the law chosen by them 
(the future spouses or spouses) to govern their matrimonial regime. 

In terms of private international law, the concept of marriage agreement will have a 
scope that will include the Romanian types of matrimonial agreement concluded on the 
basis of the matrimonial regime chosen according to the provisions of the Civil Code and 
the types of agreement acknowledged by the foreign law. 

Once the operation of primary classification is concluded, by including the legal 
relationship of private international law within the conflict of laws of art. 2590 of the 
Romanian Civil Code and by determining the law applicable under the provisions of that 
article, the concept of matrimonial agreement will acquire a new content and a new 
scope, as a result of the operation of secondary classification, which is done by lex 

causae, ie, by using the material law applicable to the legal relationship in question. The 

                                                 
9 See for details O. Ungureanu, C. Jugastru, A. Circa, Manual de drept international privat (Handbook of Private 

International Law), Hamagiu Publishing House, Bucharest, 2008, pp. 180-182; D. Lupascu, D. Ungureanu. Drept 
international privat (Private International Law), Universul Juridic Publishing House, Bucharest, 2012, pp. 218-228. 
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classification solution based on lex causae is supported by the majority of private 
international law doctrine10. 

In conclusion, we note that the definitions: of the matrimonial regime and of the 

matrimonial agreement, are a valuable auxiliary means in the primary classification of legal 
relations between spouses, or between spouses and others, born abroad, but unknown to the 
Romanian legal system.  

 
 

3. Romanian law as the law amending the matrimonial agreement  
 

Since art. 2591 paragraph 3 corroborated with art.2593 paragraph 1 letter d of the Civil 
Code refers to the possibility of spouses to choose at any time a law applicable to the 
matrimonial regime and the possibility of change of the matrimonial regime, we thus 
consider that this is an amendment either of the agreement of election of the law applicable 
to matrimonial regime or the amendment of the matrimonial agreement because we cannot 
choose another law to govern the matrimonial regime without changing the agreement of 
election of the law applicable to matrimonial regime. Also, after we chose the law to govern 
the matrimonial regime, through matrimonial agreement we have to choose the matrimonial 
regime which governs the relations between spouses. 

In conclusion, spouses may change at any time the matrimonial agreement on 
condition that the new law does not deny the validity of the agreement form and does not 
affect the rights acquired by third parties in the meantime. 

Also, following the provisions of art. 2558, paragraph 1 of the Civil Code (which 
prohibit judges and - in our opinion - other officials not to resolve cases brought before 
them on the ground that there are no incident regulations) the Romanian authority will have 
to discover either in the Civil Code provisions on the rules of private international law or in 
other laws, provisions, which applied by analogy would enable it to resolve the issue of 
change of election of law competent to govern the effects of matrimonial agreement. 

When future spouses or spouses have chosen the Romanian law as the law amending 
the matrimonial agreement we apply the provisions of Romanian law system, on condition 
that the new law does not deny the validity of the agreement form and does not affect the 
rights acquired by third parties in the meantime. 

In terms of the matrimonial agreement change we will have to distinguish between 
changing the agreement concluded prior to marriage and the change of the agreement 
concluded during marriage11. 

According to art. 336 of the Civil Code the matrimonial agreement may be amended 
before the contracting of marriage, under the conditions of art.330 of the new Civil Code 
(document authenticated by notary public, with the consent of the parties, expressed in 
person or by mandatory by authentic special mandate having predetermined content) and 
art. 332 of the Civil Code (by matrimonial agreement one cannot derogate under the 
sanction of absolute nullity from the legal provisions regarding the matrimonial regime 

                                                 
10 I.P. Filipescu, Drept interna�ional privat (Private International Law), Actami Publishing House, Bucharest, 1999, p. 

109; O. Ungureanu, C. Jugastru, A. Circa, Manual de drept interna�ional privat (Private International Law), Hamangiu 
Publishing House, Bucurestii, 2008, pp. 86-131; M.V. Jakot�. Drept interna�ional privat (Private International Law), 
vol. I, Chemarea Publishing House, Ia�i, 1997, p. 223; Y. Loussouarn, P. Bourel, Précis de Droit international privé, 
Editions Dalloz, Paris, 1996, pp. 201-203; B. Audit, Droit international privé, 2e édition, Economica Publishing House, 
Paris, 1997, pp. 203 – 204.  

11 M. Avram, C. Nicolescu, Regimuri matrimoniale (Matrimonial Regimes), Hamangiu Publishing House, Bucharest, 
2010, pp. 349-362. 
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chosen except as expressly provided by law. The marital agreement is without prejudice to 
the equality of spouses, to the parental authority or to the inheritance law). However, for 
opposability against third parties, the publicity conditions stipulated in art. s345 and 335 of 
the Civil Code should be observed. 

 The change of the matrimonial agreement before marriage may be intended to replace 
the original matrimonial regime chosen by the spouses, as it may refer to certain 
modifications within the same matrimonial regime (eg within the conventional community 
regime future spouses add or remove the preciput clause ). 

The change of the matrimonial agreement before marriage is performed with the 
consent of all persons who participated in its conclusion. 

Instead, the matrimonial regime change is made during marriage, after the matrimonial 
regime chosen at the contracting of marriage enters into force. And this requires the completion 
of an agreement, which must meet all the conditions of the matrimonial agreement. 

It is noted that the difference between the two hypotheses rests in the following: 
- before the contracting of marriage we talk about change (because there isn’t an 

applicable matrimonial regime), while during marriage, the matrimonial regime 
itself changes; 

- the change of the matrimonial agreement before the contracting of marriage requires 
the presence of all those who participated in its conclusion (the intending spouses, 
and as appropriate, third parties who have made donations, according to the 
principle of legal symmetry), while the matrimonial regime change during marriage 
is achieved only with the consent of the spouses; 

- the Civil Code distinguishes between the conventional modification (art. 369) and the 
legal modification of the matrimonial regime (art. 370-372). 

The conventional modification of the matrimonial regime may take place after at least 
one year from the contracting of marriage, under the conditions provided by law for 
marriage agreements. 

The legal modification of the matrimonial regime will be performed in court through 
the transition from the community of property regime to the separation of property regime, 
at the request of either spouse, if by the acts concluded, the other spouse threatens the 
patrimonial interests of the family. 

 

 
Conclussion 
 

We can observe that art. 2593 paragraph 1 letter b and art. 2594 of the Civil Code does 
not define the notion of matrimonial agreement in the Romanian private international law. 

In concluding we mention that the definitions regarding the matrimonial agreement 
represent a valuable auxiliary tool in the process of primary qualification of certain legal 
relationships between spouses or between spouses and others, born abroad, but unknown to 
the Romanian legal system. Through these notions, the Romanian authority will attempt a 
classification of such relationships within the scope of the matrimonial agreement notion in 
order to determine the applicable substantive law. 

Since art. 2591 paragraph 3 corroborated with art.2593 paragraph 1 letter d of the Civil 
Code refers to the possibility of spouses to choose at any time a law applicable to the 
matrimonial regime and the possibility of change of the matrimonial regime, we thus 
consider that this is an amendment either of the agreement of election of the law applicable 
to matrimonial regime or the amendment of the matrimonial agreement because we cannot 
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choose another law to govern the matrimonial regime without changing the agreement of 
election of the law applicable to matrimonial regime. Also, after we chose the law to govern 
the matrimonial regime, through matrimonial agreement we have to choose the matrimonial 
regime which governs the relations between spouses. 

In conclusion, spouses may change at any time the matrimonial agreement on 
condition that the new law does not deny the validity of the agreement form and does not 
affect the rights acquired by third parties in the meantime. 

However, as lex ferenda we suggest the reintroduction of a paragraph or article 
referring to the modification of the two agreements. This change is recquired because since 
we are dealing with the element of extraneity it would not cause confusion, spouses would 
know the rules that apply when amending or replacing the matrimonial agreement, the 
legislature would clearly know the provisions applicable and third parties would know the 
rules applicable in this situation, etc.  

However, if future spouses or spouses may change according to art. 2591 paragraph 3 
"the law applicable to matrimonial regime, but under the conditions laid down in paragraph 
(2)" and can according to art.2593 paragraph 1 letter d of the Civil Code, "through the law 
applicable to matrimonial regime regulate: the matrimonial regime change and the effects 
of this change" we believe that they can replace the matrimonial agreement with a new 
matrimonial agreement whenever they want so, but under the legal conditions. 

Again, we will suggest as lex ferenda the reintroduction of a paragraph or article that 
would refer to the replacement of the matrimonial agreement. 
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HEALTH AND SAFETY OF WORKERS, THE CURRENT 

NATIONAL AND INTERNATIONAL CONCEPT 
 

Carmen Constantina NENU* 
 
 

Abstract: The role of the health and safety of workers is extremely important for a country’s 

economic development, generated by the economic operators’competitiveness as it materializes, on 

the one hand, in a reduction of the costs of accidents and illnesses, and, on the other hand, in a more 

pronounced motivation of those who work. To fulfill this role requires a better knowledge and 

understanding of the concept of security and health of workers, both internationally and nationally, to 

the proper implementation of the legislation.  Therefore, the present study aims to identify the 

characteristics of the concept, in theory, but also its practical and applicable features, in order to 

ensure its adaptation to the needs of the current labour market. 

Keywords: social security, working conditions, regulation, worker, statutory  

  
 

Introduction 
 

The right of workers to safety and health at work stems from the fundamental 
constitutional right to social protection. Assuming that the need for worker protection prevails 
capital protection in the work process, the concept of health and safety should be reconsidered, 
so to ensure its rightful place in labour relations, both individually and collectively. 

In this sense, in the context of an economy increasingly globalized, legal systems of 
states, Romania included, must be modified and streamlined to fit the overall objectives of 
relevant international legal documents which circumscribe the scope for improvement in all 
aspects of the working conditions of workers. 

 
 

International regulations on safety and health at work 
 

Over time, the International Labour Organization1 has paid increased attention to the 
safety and health of workers, through the development of 22 legal instruments in the field2, 
some of which include general principles and others relate to specific areas of activity and 
rules for the use of certain substances in the workplace. Among these is Convention 
155/1981 on health and safety, the principle of which is the establishment of a coherent 
national policy in the field of safety and health at work of workers and ensuring 
communication and cooperation at all levels in this area. The Convention provides that each 
state will have to define, implement and periodically review a coherent national policy on 
matters of safety, health of workers and of the working environment, based on national 
circumstances and in consultation with the social partners. As regarded by this Convention, 
the term "health” in relation to work, does not simply refer to the absence of disease and 
infirmity, but also includes physical and mental elements affecting health, directly related 
to occupational safety and health. This policy must be designed to prevent accidents and 

                                                 
* Lecturer, PhD, University of Pitesti, Faculty of Law and Administrative Sciences. 

1 Founded in 1919 as a specialized agency of the United Nations. 
2 Anton I. M., Accidentul de munc�, Universul Juridic Publishing House, 2014, pp.23-26. 
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damage to health as related to work, reducing to a minimum the risks inherent in the 
respective jobs. It provides for the adoption of legislative measures, the operation of a 
system of inspection and prevention measures in the design and even in using machinery, 
equipment, substances, etc. However, the Convention establishes that employers will be 
required to provide clothing and protective equipment and take measures so that the jobs, 
machines, materials, processes, substances under their control, are without risk to health 
and safety. 

Subsequently, in 1985, the International Labour Organization adopted a new 
convention, namely Convention 161 regarding health services at work, which regulates the 
introduction of preventive counseling service of workers, with the aim of ensuring their 
physical and mental health, creating a safe and adequate working environment. Health 
Services is defined by the Convention as any service invested essentially with preventive 
functions and responsible to advise the employer, the worker and their representatives, with 
the requirements needed to establish and maintain a safe and clean working environment, 
specific to optimal physical and mental health in relation to work, and also adapting the 
work to workers’ performances, according to their state of physical and mental health. 
 With the adoption of Convention 174/1993 on the prevention of major industrial accidents, 
convention with a strong technical content, the International Labour Organization wanted to 
answer the need for risk reduction of major accidents and adverse effects of such accidents. 
The major objective of the Convention is to ensure the prevention of major accidents 
involving hazardous chemicals and limiting the consequences of such accidents, applying 
only to installations with major risks of accident, excluding nuclear plants and also plants 
that process radioactive substances, military installations and transport off-site facility, 
other than by pipeline. 

Given the need to develop a preventive safety and health culture of workers, the 
International Labour Organization adopted within the framework of the 95th Conference 
Convention 187/2006 on promoting the health and safety at work3. The Convention 
establishes strict requirements for the ratifying states of defining the policy, the system and 
the national program of safety and health at work, policy that is required to be elaborate and 
implemented in close collaboration with social partners. 

It should be noted that none of the conventions of the International Labour 
Organization has been ratified by Romania, although, analyzed in terms of national rules in 
force, in the field of safety and health of workers, could be ratified. The International 
Labour Organization has paid attention to the need to protect against particular risks, 
developing in this respect a significant number of highly technical conventions, some of 
which being ratified by Romania4. 

Also, the International Labour Organization regulated, by adopting certain 
conventions, the protection against specific risks in sectors of industry, among which the 
following should be mentioned: Convention no. 120/1964 covering occupational safety and 
health in commerce and offices; Convention no. 167/1988 regarding the construction 
activity; Convention no.176/1995 on safety and health in mines. 

                                                 
3 Popescu A., Dreptul interna�ional �i european al muncii, C.H.Beck Publishing House, 2nd edition, Bucharest 2008, p. 

220-223. 
4 For their listing see Aron I. M, Accidentul de munc�, Universul Juridic Publishing House, Bucharest 2014.  
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As seen from the exposure of legislative work of the International Labour 
Organization, this international body is consistent to its essential principles of safety and 
health at work5, namely: 

- Work is to be carried out in a clean, respectively, healthy environment; 
- Working conditions must be consistent with the welfare and dignity of the worker; 
- Work must provide genuine opportunities for the worker to perform professionally 

and develop in order to serve society. 
Considering the above, we consider that the International Labour Organisation, under 

the powers conferred regarding issues related to human rights, which are, more or less, in 
connection with work and social welfare in general6, approached in a comprehensive 
manner the issues generated by the concept of security and health, developing a very 
important legal regulations body necessary for dealing with this important component of 
the employment relationship. 

 
 

Concerns of EU and Council of Europe in the field of safety and health of workers 
 

The European Union also gave special attention to the health and safety of workers. In 
art. 118 of the Treaty of Rome, which established the European Economic Community, the 
need for cooperation between Member States in the social field is specified, on various 
issues, including the prevention of occupational accidents and diseases. Treaty of 
Amsterdam redefines their target as „improvement, in particular, of the working 
environment to protect the health and safety of the workforce.” Through art. 118A, added 
by the Maastricht Treaty, Member States committed to promote the improvement of the 
working environment to protect the health and safety of the workforce. They also set a 
target of harmonization, by progress, of the conditions in this field. 

Given this context, the European Union Council Directive 89/391/EEC7 was issued on 
the implementation of measures to encourage improvements in the safety and health of 
workers, which has general applicability. The objective of this Directive is to improve the 
health and safety of workers in all sectors, public and private, except the army, police and 
civil protection. The Directive contains general principles concerning the prevention of 
occupational hazards and protection of safety and health at work, eliminating risk and 
accident factors, the informing, consultation, balanced participation according to the laws 
and / or practices, training of workers and their representatives and general specifications 
for the implementation of the mentioned principles8. 

The Directive contains provisions on protection and prevention services, health 
surveillance and employee participation to solve problems related to safety and health. 
Employers must ensure that each worker receives adequate and appropriate training in 
safety and health, particularly in the form of information and instructions, during his 
employment, during a move or a change of position, or on the introduction or change of 
work equipment. Training must be adapted to changing risks and to new risks, and must be 
repeated periodically if necessary. The Directive establishes requirements for workers, if 
they have the responsibility to care, according to their possibilities, about their own health 

                                                 
5 See HG Bartolomei de la Cruz, A. Euzeby, L Organization Internationale du Travail, Presses Universitaieres de 

France, Paris, 1997, cited in Aron I M, op. cit., p. 22. 
6 Popescu A., Dreptul interna�ional �i european al muncii, C.H.Beck Publishing House, 2nd edition, Bucharest .2008, p 49. 
 

8 See Voiculescu N., Dreptul muncii. Reglement�ri interne �i comunitare, Wolters Publishing House, Bucharest, 2007, p. 261. 
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and safety and that of other persons concerned, as a result of their acts or omissions in their 
work, in accordance with their training and with the instructions of the employer. 

Through art. 16, paragraph 1 Directive 89/391/EEC created the framework for the 
adoption of 17 directives covering safety and health issues for workers in particular areas of 
activity, of which the most important are: 

Directive 89/654/EEC of 30 November 19899, concerning the minimum requirements 
for safety and health at work; 

Directive 89/655/EEC of 30 November 1989, on the minimum safety and health 
requirements for the use of work equipment by workers10; 

Directive no. 2000/54/EC on the protection of workers from risks related to exposure 
to biological agents while at work11. 

The Framework Directive and the 17 Specific Directives12, were transposed into 
national law so that, from the legislative point of view, Romania created the legal system 
necessary to achieve the purpose of these regulations, that is, improved working conditions 
of workers and reduction of the number of accidents and occupational diseases. 
 The regulatory activity in the European Union in matters of safety and health at work is 
circumscribed to the primary objective of policy in this field, that is, to the goal of 
uniformity of working conditions for all workers of Member States and counteraction for 
social dumping in the context of creating the internal market. 

 
 

 National Regulations 
 

 National legislation on safety and health at work is based on constitutional provisions 
which, in art. 41 para. (2), recognize the right to social security and safety measures and 
hygiene. Normative acts of legal time frame type are the Labour Code and Law no. 
319/2006 on safety and health at work. There are also a number of acts that constitute 
secondary legislation by transposing specific European directives. 

The Labour Code establishes a special chapter for safety and health. It contains 
general rules regarding: the main obligations of the employer to ensure that employees 
working conditions; protection of employees by health care services; work safety and 
health committee. 

Law no. 319/2006 on safety and health was issued pursuant to art. 172 para. ( 1) of the 
Labour Code and contains general provisions on safety and health at work, delimits the 
scope, defines a number of terms, detailing the most important obligations of both 
employers and employees, establishes rules on information and consultation employees, on 
communication, research, recording and reporting events and on criminal, administrative 
and disciplinary liability in the field. Law 319/2006 on safety and health transposes Council 
Directive 89/391/EEC on the introduction of measures to encourage improvements in the 
safety and health of workers. 

There have also been adopted a series of laws by which specific directives in the field 
are transposed, acts that constitute secondary legislation. Ministerial orders have been 

                                                 
9 Published in JO no. L 393 in 30 December 1989. 
10 Published in JO no. L 393 in 30 December 1989. 
11 Published in JO no. L 262 din 17 octombrie 2000. 
12 We refer to Law no. 319/2006 on safety and health at work, published in „Monitorul Oficial al României”, no. 646 in 26 

July 2006 and entered into force on 1 October 2006, as well as government decisions through which specific 
directives were transposed. 
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issued for applying the legislation, thereby rebuilding the entire legal system governing 
security and health of workers. This existing legal national institution reflects the 
importance of this concept in individual and collective labour relations, the regulation of 
which is aimed at the establishment of measures to encourage improvements in the safety 
and health of workers. 

The entire national legal system is structured according to the following ideas13: 
1. Health and safety of workers represents a fundamental right , being a group of 

institutionalized activities aimed at ensuring the best conditions in the working process , the 
defense of life , physical and mental integrity , health workers and of others involved in the 
work (Article 5 letter n) of Law no. 319/2006). For this framework the law imposes 
obligations on employers and on workers and establishes specialized bodies of the central 
public administration to observe how the social partners apply and comply with safety and 
health rules at work. Consequently, work safety and health is not merely left to the 
discretion of employers but, being implemented in all areas of economic and social life, the 
state ensures the control of its fulfillment. 

2. The indissoluble link between the right to work and health and safety at work. The 
right to work is enshrined in art. 41 of the Constitution as a fundamental right of citizens, 
which is interconnected with the right to social protection. Employees are entitled to social 
protection measures. These refer to health and safety of employees, working conditions for 
women and young people, establishing a minimum gross salary per economy, free 
weekends, paid annual leave, work in special conditions, training and other specific 
conditions set by law. The Doctrine14 emphasized long ago that between labour rights and 
health and safety there is an organic link. 

3. Integrating safety and health in the workplace. It is a principle derived from Law 
319/2006 on safety and health at work, according to which the obligation and responsibility 
for fulfilling health and safety measures at work belong to persons responsible for the 
organization and management of work processes. 

4. The preventive character of measures relating to safety and health in the 

workplace. The legal institution of safety and health at work is by essence preventive, the 
purpose normative regulation being to prevent work accidents and / or occupational 
diseases. Legal rules are developed as to protect life, health and bodily integrity of the 
participants in the work process. At the same time, various forms of liability for breach of 
health and safety at work rules are intended to contribute effectively to achieving the 
preventive function of legal institutions regarding work health and security. 

In accordance with art. 173 para. (2) of the Labour Code, in the adoption and 
implementation of security measures required to protect security and health of employees 
should consider the following general principles of prevention: 

- Avoiding risks; 
- The assessment of risks that cannot be avoided; 
- Combating the risks at source; 
- Adapting work to the individual, especially in terms of job design and selection of 

equipment and methods of work and production, to mitigate, in particular, the 
monotonous and repetitive work and reduce their effect on health 

- Considering technological change; 

                                                 
13 See Sistemul legislativ al protec�iei muncii în România, MMPS, 1996, p. 7-9. 
14 Ghimpu S., �tef�nescu I. T. , Beligr�deanu �., Mohanu Gh. , Dreptul muncii Tratat, vol. 1, Editura �tiin�ific� �i 

Enciclopedic� Bucure�ti 1978, p. 197. 
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- Replacing the dangerous by the non-dangerous or by the less dangerous; 
- Prevention planning; 
- Adoption of collective protective measures with priority over individual protective 

measures; 
- Bringing appropriate instructions to the attention of employees. 
5. Approaching prevention of occupational accidents and occupational diseases as a 

single issue
15

. Since the events comprising accidents and / or occupational diseases are 
identical in terms of root causes, the event space, the individuals that may be harmed, the 
measures and means of preventing and combating them, legislature has treated them as a 
single problem, producing a single piece of legislation to regulate them. Thus, art. 1 para. 
(1) of Law no. 319/2006 establishes the legal and regulatory purpose , namely to introduce 
measures to encourage improvements in the safety and health of workers. Moreover, the 
efficiency of all activities on safety and health of workers is reflected in the reduction of 
occupational accidents and diseases. 

 
 

Conclusions 
 

To conclude with, the safety and health of workers is one of the main institutions of 
labour law, as part of the execution of the individual employment contract, its 
fundamental purpose being the protection of life, bodily integrity and health of 
employees and of others involved in work process, through the creation of decent 
working conditions, in which performing the activity shall contribute to the professional 
and personal development of employees. 
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FORMS OF FREE UNION- INSIDE OR OUTSIDE THE LAW? 
THE NEED FOR A LEGAL-SOCIAL REGULATION 

 
Oana-Carmen R�VA�* 

 

 

Abstract: Cohabitation is actually a union of man and woman, which implies a certain 

continuity of their coexistence and community material and spiritual life. It differs from the state of 

marriage is a union of right and sometimes coexist with it. Cohabitation is based on a different 

motivation , ranging from the purely economic to the psychological type " trial marriage ", " test ". 

Cohabitation is characterized by a relatively stable character , reputation and standing. On the other 

hand , the state of affairs between a man and a woman called cohabitation is common union life ; 

appearance of a household life; legal freedom to marry because there is no adultery or incest, or 

other legal impediment , which gives rise to ratios similar to those of the family. Such unions do not 

give rise to legal consequences by their existence itself, but only marginally and adjacent . Rivalry 

with marriage, union free to remove the rigid targets first institution, by creating the illusion that the 

partners are less constrained than if it were bound by marriage. 

Keywords: cohabitation, union free, family, marriage, morals, notoriety 

 
 
Balance, satisfaction and recognition as a family are subject to the spouses ability to 

adapt to each other and, together, to socio-economic context, so to increase joint 
development opportunities and social affirmation, both in the context of communion and 
mutual satisfaction. It is a starting point in addressing marriage as recognized institution in 
society, but it has undergone many changes throughout its evolution as a result of social 
changes, cultural and political in the society, appearing new forms of cohabitation, the 
whose existence can not be denied or repressed in any case. 

This exposure represents a traditional view of marriage and family as the socio-
industrial conditions unprecedented in Western countries, culture and values system has 
undergone a series of major changes and restructuring involving traditional values, 
including the institution marriage. 

Vibrant life of the great cities of the world (in many cases, crowded, comprising a 
mosaic of ethnic, cultural orientations, religious, or sexual), the stress and professional 
overload in a competitive market, the labor selection criterion is adapting to sudden and rapid, 
and the time cost efficiencies, mirage social or sexual behavior patterns extravagant - the 
background of unprecedented proliferation of media and freedom of expression, alienation 
and confusion created by depersonalization accentuated by increasing individualism in 
Western and American cities etc., have radically changed the lifestyle of people, including the 
traditional family foundation, which are conferred different meanings1. 

Women's emancipation and the fight for access to an equal status with men, excessive 
liberalization modalities of sexual expression, restructuring legal regulations related to the 

                                                 
* Assistant , PhD., University of Petro�ani, Faculty of Science 
1 V.Robu, C�s�toria �i familia – institu�ii demodate pentru români ? Implica�iile rezultatelor unui studiu de teren pentru 

psihologul de familie, study published in :M. Caluschi (coord.). Psihologul de familie. Necesitate în spa�iul românesc 
contemporan. Ia�i, Performantica Publishing House, 2008 
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rights and duties in the family, etc.. have appeared questioning2 the necessity and 
immediate benefits of traditional marriage, monogamous, between a man and a woman, the 
answer being materialized in the emergence of a growing social phenomena such as 
continuous increase in the average age at which people decide to marry, celibacy, increased 
divorce rate, semi-and pseudo-marriages, consensual unions, unions and same-sex 
marriage, etc. 

Values of traditional society lose their force and intensity to the new guidelines or are 
reorganized and restructured according to the current needs of society and, with them, has 
decreased considerably and attachment to the family, whose structures and functions are 
beginning to be resized and attitude towards it and its role in society begin to rethink , 
regroup and viewed from different perspectives. People have to face many more 
perspectives and alternatives and also do not understand and do not know how to respond to 
the expectations of others and, given the many alternatives, the confusion seems to be the 
norm. These changes affect societies differently , depending on a number of factors such as 
geographical location , relationships with neighboring societies , the level of economic 
development or the legal system more or less conducive to such extrinsic forms of 
cohabitation to marriage, or on the contrary even prohibitive, such as Romanian legal 
system that even the new regulation, still does not regulate moreover nor recognize these 
forms of cohabitation, although legally completed in other states where it is legislated . 

Regarding the family , we can say that going through a period of transition in many 
European societies , and through these new social developments have called into question 
the structure of the family system , values, beliefs and norms about premarital relationships 
and marriage family life ; patterns of relationships within family systems have changed 
significantly, reflecting : increasing divorce rate , increasing the number of women working 
, lower birth rates, and so on ; research has shown an increase in value on independence (ie 
celibacy ), to the detriment of traditional marriage and starting a family , and marital and 
family commitments taking tends to give way to personal autonomy also rules on 
premarital sexual behavior , pregnancy and marriage, to maintain marital and family 
relations, and the dissolution of marital relationships have changed. All these circumstances 
lead inevitably to observe a decline in family and traditional marriage as it has been 
established for hundreds of years, can not say that this change brings a fresh and refreshing, 
but we can not ignore , because neglect this can create multiple legal problems, inequities, 
and even discrimination. 

A simple review of the events in Romania attracted public attention in recent years ( 
festivals gay sexual orientation disclosure of cultural figures and media can not leave us 
indifferent in front of , social fact " increasingly increasingly evident, namely , 
intensification and new diversity of forms of household cohabit�rii , conjugal and family 
life . contemporary Romanian family tends to get rid of , the glory traditionalism " soon 
became a barometer of change social and economic issues affecting our country, passing 
through a visible process of democratization , secularization and liberalization3. Therefore 
Romanian family began to be increasingly integrated into the dynamics of society 
becoming increasingly subject to economic change and social Romanian society , 
influencing in turn the overall evolution . 

                                                 
2 Mitrofan, I., Ciuperc�, C. Rela�iile dintre sexe – confuzii �i contradic�ii. Published in Psihologia, nr.2, Societatea �tiin�� 
�i Tehnic� Publishing House, 1999 

3 Popescu, R. Valori ale familiei în România �i în Europa, study published in B. Voicu, M. Voicu (coord.).Valori ale 
românilor: 1993-2006. O perspectiv� sociologic�. Ia�i, European Institute Publishing House, 2007 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

120

 

Without reaching an exceeded institution, marriage is associated in Romania today, 
with different values of the traditional past, and this expresses, perhaps, attempt to adapt to 
major changes in generations of young in post December in Romanian socio-economic and 
cultural system. 

The pattern of the traditional values of Romanians, about marriage and founding a 
family is changing, but the trends are present, moreover, in some Western European 
countries are represented in our country. Domesticity of Romanians remained high, taking 
first place in the hierarchy of values, but we can not ignore a weakening of the institution of 
marriage, by the rapidly decreasing, so according to the 2011 census, the number of 
marriages in recent years is the lowest after 1989, reaching under 70,000 marriages per 
year, which leads us to conclude that we are witnessing a "demonetization" classic master 
model and increase preference for other forms of cohabitation "borrowed" or taken.4 

This raises several questions which we seek an answer, without claiming that we find 
answers or solutions fits. Romanian family is in a deadlock situation or crisis, the legal 
vacuum? To what degree is valued marriage and family institution by Romanian who came 
into contact with a variety of forms of communion between two people, forms of 
cohabitation, marriage styles and family life? Are Romanians traditionalists regarding how 
conceptual relationships between spouses, cohabitan�i, partners, parents and children or 
taking conjugal roles in the family? 

If you go to our assumption of the classical definition of marriage since the beginning 
of the first encoding when marriage to the compilation of society, we see that developed 
alongside other forms of cohabitation parallel form certified as a form of protest somewhat 
for those who thought the marriage , an institution too restricitv�. It must be admitted on the 
basis of historical records that there were times even being rejected by the rule of law para -
legal forms of community life and interests, both between opposite-sex and same- sex. 
Currently, the company has experienced fundamental changes appearance, meaning 
individual liberalization, each having the opportunity to express their beliefs, of course 
within the limits of public order and good morals compliance without incurring any 
consequences or blame. Thus, increasingly more regulated states accept other forms of 
cohabitation than classic marriage between a man and a woman, in various forms, as 
registered partnership or same-sex marriage, which will be subject to, naturally, the same 
requirements as for marriage. 

Lifting heights of morality, to deprive cohabitation effects should disappear 
permanently, in the name of respect for individual liberty and moral development. The best 
tool in this regard remains direct recognition of cohabitation by law, on behalf of its regular 
operation. 

It is impossible to approach the topic of cohabitation without citing a famous phrases 
belonging to Napoleon Bonaparte, given in one of the meetings that were preparing drafting 
the French Civil Code "the concubines are skiping law, the law is missing its" claim that 
made sensation at the time in Europe. The foundation of this attitude is in opposition period 
of cohabitation, morals and public order. However, the Civil Code silent on this issue, can 
not be based on the same motivation today, reporting to our social evolution. 

The essential problem of cohabitation may be summarized as follows: in the absence 
of matrimonial consent, the couple relationship is only in fact a relationship, which in 

                                                 
4 For more detailed studies of the evolution of marriage, consulted the chart the evolution of No of Marriages in 

Romania, at http://businessday.ro/wp-content/uploads/2011/09/Demografie Sites, accessed on March 21, 2014. 
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general is not susceptible to involve legal effect; So it remains to us see to what extent the 
factual and legal reality corresponding to this postulate. 

One of the hopes of legislative bodies, reviewing family law rules is to reduce the number 
and partnerships by emphasizing the principle of equality between spouses in the institution 
of marriage, seeking its modernization in line with changes in contemporary society. 

It is impossible to speak of cohabitation without emphasizing the rejection and 
consider this phenomenon as immoral, but assessing and establishing the concept of act 
contrary to morality is doable. This negative assessment plays an important role in social 
and legal perception of that concept. The contradiction between cohabitation and morals 
was at first an obstacle to the recognition of the legal effects of cohabitation. It is this 
contradiction was an attractive factor for a certain category of cohabiting interested to build 
a counterculture courage, boldness and willingness to invent a culture of opposition faded 
as it was accepted. 

Even if it is a direct or indirect recognition of cohabitation - can not deny its adequacy 
with some moral - some effects still need to be examined for compliance with the rules of 
morality. Provisions of contracts or upon death between cohabitants are in principle 
available, provided that not be aimed to establish, maintain, extend or widely said to pay 
sexual services. According to current morality, sexual behavior is part of a person's 
personality attributes that can not be sold or subjected to any economic trade, referring 
mainly in this respect to limits of freedom of a person. Despite the wide acceptance and 
perpetuation of its social composition cohabitation remains marked by sexual condition, 
which is not yet required for recognition. 

When we talk about marriage, we talk about it in historically and in terms of the 
description of creation as about the relationship that was the first of all human relationships. 
Then we speak about a foundation institution in that it appeared in other institutions. Ages, 
marriage was considered the sine qua non of the founding family and its conclusion only in 
requirements of the law offered to partners the quality of spouses and certain rights and 
obligations. However, in ancient times, human society was faced with a special situation 
created by a large number of people who live in a simple union, more or less temporary 
basis, without warranty and without legal login or social institution, creating a particularly 
serious problem. This union is defined by the concept of cohabitation. 

Based on a series of questions put to difficulty courts - namely what may be described 
cohabitation ? What will the property acquired during cohabitation ? What will be the legal 
status of children born during cohabitation ? and similar - both Romanian specialists and 
foreign tried to sketch a number of specific features of cohabitation, it clearly delimited the 
institution of marriage . In order to distinguish marriage cohabitation is necessary to 
analyze both concepts , especially as both relate to the notion of "family" . Rapprochement 
between cohabitation and marriage was made in the interpretation of art. 8 of the European 
Convention of Human Rights which states that everyone has the right to respect for his 
family life. The notion of "family" in the sense of the European Court of Human Rights has 
two meanings : in law , as a consequence of the conclusion of the legal act of marriage, and 
in fact, as a result of cohabitation between a man and a woman without marriage5. 

                                                 
5 Selejan-Gu�an, B., Protec�ia european� a drepturilor omului, second edition, C.H. Beck Publishing House, Bucure�ti, 

2006, p. 167 
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Although marriage is considered association, itself the origin of the family, Family 
Code defines as otherwise defined in a nor Romanian Civil Code of 1865, or its model, the 
French Civil Code. However, we consider that, in view of the many attempts to define 
marriage, marriage is a union between two people freely consented, done according to the 
law, the life principle in order to start a family and regulated by the mandatory rules of the 
law. The new Civil Code in response and as a corollary of all opinions presented in the 
literature, unlike previous regulation Family Code expressly defines marriage to art. 259, 
paragraph (1) as freely accepted union between a man and a woman, done by law. 

Whether it is just a preliminary stage or lifestyle marriage resulted from a long-term or 
permanent option, cohabitation is defined by reference to marriage. Cohabitation is in fact a 
union of man and woman, which implies a certain continuity of their coexistence and 
community material and spiritual life. It differs from the state of marriage is a union of right 
and sometimes coexist with it. Cohabitation is based on a different motivation, ranging 
from the purely economic to the psychological type "trial marriage", "test". 

Cohabitation is characterized by a relatively stable character, notoriety, life and stability. 
State of law between a man and a woman called marriage the following features: it is 
determined by the free consent of the intending spouses; is established for an indefinite 
period; is based, according to the law, friendship and mutual affection; creates rights and 
obligations for both property and non-spouses. On the other hand, the status quo between a 
man and a woman called cohabitation is common union life; appearance of a household life; 
legal freedom to marry because there is no adultery or incest, nor other legal impediment. 

Although it is not permitted or prohibited by law, cohabitation status, in its essence 
must be consistent with the public policy, do not infringe the rights of others and not be 
based on an illegality. If cohabitation of a married person and an unmarried person or 
between two people married to other people, immoral and even illegal nature of this is 
obvious. 

Unlike marriage, which is based on a legal act which confers a social status, a state of 
law, irrespective of the presence or absence of intimate relationships between spouses, 
cohabitation is therefore based on a state of fact characterized by the coexistence partners 
intimate relationships are the essence of it. 

In order to find us in front of family life must have been a living community translated 
by cohabitation of the spouses. Today in legislation and judicial practice, cohabitation is 
caught through the long and notorious cohabitation partners; the outward appearance of a 
housekeeping etc. Therefore intimate relationships of the partners must have prolonged 
stability, to fulfill a lasting and notorious.6 Besides the well-known character and 
sustainable cohabitation status must be based on the agreement cohabitants. In other words, 
no one can be forced to enter or remain in a state of concubinage. So, as in marriage, 
cohabitation must be consensual, conscious and free of defects and should not put any 
solemn form, unlike this. 

Statistics prove that the phenomenon of cohabitation is increasing at the expense of 
marriage, which is why in some countries, the importance of the legal phenomenon was 
reflected by some legislative changes.  

                                                 
6 Drd. Nora Andreea DAGHIE - Concubinajul - familia din afara c�s�toriei, “Dun�rea de Jos”, Gala�i - Fascicula XXII 

University Annals, Law and Public Administration, Anul I, Nr. 1 – 2007 Gala�i University Press Publishing House, pp. 
37-55 
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Cohabitation is a phenomenon contrary to christian tradition, primarily due to the 
precariousness of individual education, economic and social insecurity of the family, as 
well as legal some rigidity regarding dissolution through divorce proceedings. 

Because marriage is monogamous cohabitation can not be, in principle, anything but 
monogamous. That is, cohabitation partners must be exclusive. Also, the act of one of them 
to marry another person does not constitute bigamy, according to art. 303 of the Penal 
Code. because, being married among themselves or with others, there is no quality of 
spouses, possible condition for the applicability of these legal norms. 

Personal and financial legal relations between cohabitants and their children will be 
governed by the same legal rules that put quality of parenting provided. Thus, for example, 
the provisions of art. 487 new civil code concerning the rights and duties of parents towards 
their children will be incidents and what concerns them concubines. 

On the other hand, cohabitation implies for both men and women the opportunity to 
unilaterally end the cohabitation of them without this break any right to be born who persist 
in maintaining it and any obligation to one who gives. 

However, cohabitation remains a factual situation in which, in principle, personal and 
economic relations between cohabitants and between them and third parties are subject to 
common law legal rules and the relations between them and their children are ordered, all 
in principle rules of family law. 

In our law system, the death of one of the concubines , in principle,does not recognize 
to the other concubin a right of succession, unlike spouses. As durable as conubinage might 
be , it is not the legal successor entitles the surviving concubine . It was decided that he 
could claim the rights resulting from the contribution ( proven ) the purchase of goods made 
during cohabitation, including money deposited at CEC or other outlets7. Obviously, 
surviving concubine may have inheritance rights, but only about testamentary, as the 
legatee. In practice , the question about the cause of immoral and legacy made concubines. 
In literature and in judicial practice , it is accepted that solution, cohabitation itself is not a 
cause for revocation of liberality, where donations only legacy made to determine the 
commencement or continuance of cohabitation is void , because having immoral cause.8 

It has long been thought that people who are not subject to a family founded on 
marriage organizations fall outside the law.  

It is impossible to speak of cohabitation without emphasizing the rejection and consider 
this phenomenon as immoral. This negative assessment plays an important role in social and 
legal perception of that concept. Reverse criminal sanction on cohabitation is civil, contrary to 
good morals. Act contrary to morality is a vague legal concept, even zero. The criterion used 
is the social moral, whose requirements vary according to time and space. 

The contradiction between cohabitation and morals was at first an obstacle to the 
recognition of the legal effects of cohabitation. This was certainly an attractive factor for a 
certain category of cohabiting interested to build a form of counterculture courage , 
boldness and willingness to invent a culture of opposition faded as it was accepted. Barrier 
between cohabitation and morals was strong enough to lead the Council of Europe have 
concerns in this regard and to develop a " recommendation " on the validity of contracts 

                                                 
7 See I.F. Popa, discussions on moral and lawful because the contractual relationship between cohabitants, right 

no.10/2001, p.48. Recent case law shows an opposite direction from the previous line that contracts between 
cohabitants were considered immoral with a question in this regard, see Decision no. 26/22.01.2007 Pitesti Court of 
Appeal, Civil Section, labor disputes and social security, child and family 

8 Alexandru Bacaci, Viorica-Codru�a Dumitrache, Cristina-Codru�a Hageanu - Dreptul familiei, VII-th edition, CH Beck 
Publishing House, Bucharest, p.16 
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between persons living together , being unmarried couples , and also the testamentary 
dispositions thereof9. The purpose of this recommendation was to induce Member States to 
ensure that legacies and contracts are not illegal simply because people have been living out 
of wedlock. Thus, the validity of the will in favor of the partner is one of the first topics that 
preoccupied doctrine 70s. Recommendation declares conformity with the public and 
recognize cohabitation as a form of organization of private life , such as marriage.10 

Movement gradual recognition of cohabitation continues to move forward with 
momentum, aided by a philosophy of liberalization and simplification of moral code, its 
effects are not stopping just to the right family. This philosophy unites the idea of 
increasing the potential of individual happiness. Moral requirements have therefore become 
nowadays very loose, which attests knowingly allowed the important personal autonomy in 
family law , yet it is traditional public order, interesting legal relationships between family, 
its components ( relative and everything related to the notion of family in a broad sense) 
and society with its rules of coexistence , in accordance with existing legal provisions, 
without which we can not speak of a democratic society11. The importance of human rights 
was paramount in this evolution; thus individual liberty has the merit of being freed from 
the yoke of fornication ill manners ! This issue is of great importance , because it represents 
the first step towards recognition of informal relations . 

Cohabitation is also known as invoice latest and most liberal , free union12. 
Family Code did not recognize the union actually considering them as two singles 

concubine without any connection between them. There are many important differences 
between the rights and obligations of a married couple and one was in a union actually. 
Also the new civil code of legally ignore this social phenomenon becoming more prevalent 
, leaving it outside the law , the legislator loyal to the institution of marriage , one that can 
grow and protect your family , although previously the draft civil Code of 2004 was 
contained regulated13. The only references that are included in this law refers to the 
introduction of the presumption of paternity and between cohabitants14 , providing legal 
proof of cohabitation during the time of conception (Article 426 NCC ) and provision of 
art.441 , which states that the reproduction medically assisted human third donor may be 
requested by parents (male and female) who are not married . 

Also in this respect, Art. 277 new civil code stipulates prohibition of equivalence of 
forms of cohabitation or marriage, as follows:  

"(1) The marriage between persons of the same sex. (2) Same-sex marriages concluded 
or abroad or Romanian citizens or foreign citizens are not recognized in Romania.  

(3) Civil partnerships between persons of the opposite sex or same sex abroad either 
concluded or Romanian citizens or foreign citizens are not recognized in Romania. 

                                                 
9 François Rigaux, Marie-Therese Meulders-Klein- Les personnes. Les relations familiales, ed. Larcier, 1997, p. 86 
10 For full contents see Council Recommendation 88 of March 7, 1988 
11 Dubreuil, C., Lefebvre C., L'ordre public et les rapports patrimoniaux dans les relations de couple, în Les Cahiers de 

Droit, vol. 40, nr. 2, juin 1999 
12 It was the preferred name free union, cohabitation on the grounds that the latter had pejorative connotations; 

Etymologically, the word comes from Latin, where "concubine" means "sleeping with .." The relations and public 
relations Romanian society was introduced term consensual union for the first time at the 2001 census, when 
pursued metering phenomenon declare it, for those directly involved in these parallel relationships marriage 

13 Alexandru Bacaci,V.Dumitrache, C.Hageanu, Dreptul familiei, op.cit. p.16 
14 Ioana Nicolae, Institu�ii ale dreptului familiei, Hamangiu Publishing House, p. 57 
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Cohabitation was seen as an attack, but an alternative to marriage, being viewed 
negatively, especially morally by society, not by those involved, who conceive as a 
common way of life and natural.15 

Cohabitation does not cause any change in the civil status of partners, as in the case of 
spouses, where once the marriage, all legal relationships are involved gets a special air, bed, 
with specific consequences. The concubins are still others in terms of the relations into 
which both each other and from the point of view of those with whom they interact in law. 
Thus, they may conclude any legal act it without any restrictions, except a matrimonial 
convention16. 

Cohabitation is not expressly prohibited by law , but not benefit from any regulatory 
concrete will not be able to apply on marriage . Therefore between cohabitants can make 
agreements , contracts , subject to the specific rules of common law 17. 

So on contracts concubines , and the doctrine18 was made a relevant distinction as to 
the cause immoral or illegal contracts in order to start or maintain a relationship of 
cohabitation , so on the one hand, if the contract is onerous , to be an absolute nullity, 
because illegal must have been known contractor at the time of conclusion of the contract, 
such protejaând the good faith and on the other hand , in the case free of charge, it is 
considered that it is not necessary most gratified to be known because illicit19. We note that 
the law was considered , in particular, that a contract between cohabitants has an illegality 
and its absolute nullity, whether those were contracts for consideration or free of charge. 
However, in this case it would be needed, applied to each case, as the penalty of nullity of 
the contract would be justified only if the liberality made, is subject to the commencement 
or maintenance of cohabiting relationships, which affect the freedom of will and is 
reprehensible both legally and socially. 

The concubins not have any legal status so that economic relations between them20 
shall apply the provisions of the common law regarding property, where there is evidence 
of such a property21. Evidence must be indivisible property in relation to each item 
separately, unlike spouses must prove their contribution to the total mass of the common 
goods22. 

 

                                                 
15 Adrian Alexandru Banciu, Raporturile patrimoniale dintre so�i potrivit Noului Cod civil, second edition, Hamangiu 

Publishing House, 2011, p. 57 
16 „ Qui dit matrimonial, dit mariage”, F. Terré, D. Fenouillet, Les personnes, op.cit., p. 530, quoted by Paul Vasilescu, in 

Regimuri matrimoniale, op.cit., p. 211 
17 Trib. Suprem, civil section, decision nr. 1047/ 1981, R.R.D. nr. 2 /1982, p.60, T.M.B. civil section V, decision, 

nr.22/1990, Dreptul nr. 3/1992, p.64 
18 For a discussion of doctrinal detail, see IF Popa, Discussions on moral and lawful cause in the contractual 

relationship between cohabitants, Law no. 10/2001, p.48. 
19 The most recent French case law has emphasized that a contract even consideration can be desfiin�at for illegality, 

even if one of the parties known illicit or immoral nature of the case - French Court of Cassation, Civil Section I, 
October 7, 1998, as cited . A. Benabent, Droit civil, Les obilgations Ed Montchrestien, Paris, 1999, p 132, quoted in 
A. Bacaci, V.Dumitrache, C.Hageanu, op.cit., P.18. 

20 "Total assimilation of the legal regime applicable to property relations of spouses, for cohabitants, is inadmissible", 
see SCJ section. Civil Code, in December. No. 2426/1992, the Law no. 10-11/1993, p 122 . V., for a similar solution, 
TMB, v. civ IV, in December. nr. 22/1990, the law no. 3/1992, p 64 

21 In order to see literature opinions in this matter, under the provision of familiy code, see F. Popescu, I. Vidu, 
Proprietatea comun� a concubinilor asupra bunurilor imobile dobândite împreun� prin acte cu titlu oneros. Proba 
acesteia, in Dreptul nr. 11/2001, pp. 62-67. 

22 According to the jurisprudence of the time, based on the provisions of the Family Code does not apply "property 
acquired during a period of cohabitation common good legal presumption which operates only between spouses", v. 
Supreme Court, s Code, in December. No. 793/1990, the Law no. 2-3/1991, p 73. They do not suffer major changes 
with the entry into force of the New Civil Code, because, as we mentioned, it does not grant any legal status of 
cohabitation. 
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THE TRANSLATIVE NATURE OF THE SALE 

 UNDER THE NEW CIVIL CODE��
 

Silvia Elena OLARU* 
 

 

Abstract: Ownership is relocated by right to the buyer at the time of clinching the contract, even 

if the property was not delivered or the price has not been paid yet. Thus, the property is relocated by 

right to the buyer in all the contracts in which the law does not stipulate otherwise or the parties, 

through their will, do not consent otherwise.The transfer of the ownership in the case of the sale of 

immovable property shall be made on the date of the entry in the land register, which is based on an 

authentic document, certified by a notary public, of a court judgment which became final, which is 

also a genuine document issued by a court, such as in the case of a sentence delivery in a finding 

action, the judgment in case of sharing out a succession or partition of property of the former 

spouses, an action for recovery of possession and so on, an heir certificate or a document issued by 

the administrative authorities, such is the case of the title deed issued under Law no.18/1991 on the 

real estate, or a document certifying an act of voluntary separation. 

Keywords: ownership, authentic document, dismemberments, gender goods. 

 
 

1. Outline on property 
 

Ownership is the legal expression of property – an economic category. 
In our legislation the terms of „property” and „ownership” are synonymous. Thus, in 

article 44 and in article 136 of Romania’s Constitution both the term „property” and 
„ownership” are used. 

The term „property” has two meanings: 
a) the economic meaning, a meaning in which this word means the ratio of ownership 

of the goods; 
b) the legal meaning denoting the legal expression of the property, that is to say 

ownership. 
In its turn, the legal meaning may receive a number of meanings: 
- property in a broad meaning, in which the word property means both ownership 

(movable and immovable) and other real rights, generally using the following 
formulas to describe them: „property of a usufruct”, „property of a claim”, 
„intellectual property”, etc. 

- property in a narrow meaning, that is to say private property as real, exclusive, 
absolute and perpetual right on movable and immovable goods.  

- property understood as object of ownership, which designates the good to which the 
ownership refers1. 

Usually, the term „property” designates the economic category of the property and the 
term „ownership” means the legal expression of property seen as economic category.  

In our legislation, as shown in the specification of the meanings and from the fact that 
„property” and „ownership” are, from a certain point of view, synonymous terms, the first 
term – „property” is used to designate its legal expression, that is to say „ownership.” 

                                                 
* Parliamentary adviser, Committee for Legal Affairs, Discipline and Immunities - Chamber of Deputies - Romanian Parliament 
1 Corneliu Bârsan - Drept civil. Drepturile reale principale (Civil Law. Main real rights), All Beck Publishing House, 2001. 
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Regarding the Romania’s Constitution, in article 136 it is stipulated that „Property is 
public or private.”2 

Article 480 of the old civil code stipulated that „Property is someone’s right to enjoy 
and dispose of a thing solely and absolutely, but within the limits determined by the law.” 

Property is not defined by the new Civil Code, which in article 552 provides that only 
property is public or private. 

The New Civil Code in article 555 regulates the content of private property so „private 
property is the owner’s right to possess, use and dispose of a property exclusively, 
absolutely and perpetually, within the limits set by the law. 

Under the law, private ownership is susceptible of dismemberments and methods, 
according to the case.” 

According to article 553 of the Civil Code, all privately owned goods or private 
interest goods belonging to individuals, to legal persons of private law or of public law are 
the object of private property, including the goods that make up the private property of the 
state and of the territorial-administrative units.  

Escheatment is found by estate in abeyance certificate and is part of the private real 
estate of the village, town or city, according to the case, without registration in the land 
register. The buildings on which ownership was waived under article 562 paragraph (2) are 
acquired, without registration in the land register, by the commune, city or municipality, as 
applicable, and become part of their private property by the decision of the local council.3 

Vacant heritage and the immovable properties listed, located abroad, belong to the 
Romanian state.  

Goods object of private property, regardless of owner, are and remain in the civil 
circuit, unless the law provides otherwise. They can be sold; they may be the object of 
seizure prosecution and may be acquired by any manner provided by the law. 

According to article 44 paragraph 2 of the Romanian Constitution „private property is 
equally guaranteed and protected by law.” 

 
 

2. The transfer of ownership 
 

According to the stipulations of article 1650 of the Civil Code, the sale is the contract 
through which the seller sends or, according to the case, undertakes to send the buyer the 
property of a good for a price that the buyer is obliged to pay. Thus, the translative nature 
of the ownership results from the very definition of the sales contract, being a feature that 
regards the very essence of the contract, in its absence we cannot speak about a sales 
contract, as also in the case of the onerous nature of the contract, the seller is obliged to 
transfer the ownership, the translative character, in exchange for the price that represents 
the onerous nature of the sale. 

The contract through which each party seeks to procure an advantage in exchange for 
the obligations assumed are by onerous title. 

                                                 
2 Gabriel Boroi-Liviu St�nciulescu, Institu�ii de drept civil (Civil law institutions), Hamangiu Publishing House, Bucharest, 

2012, p.16. 
3 Article 562 paragraph 2 of the Civil Code 
The owner may abandon his/her mobile property or waive, through authentic statement, the ownership of the 

immovable property, registered in the land register. The right ceases when leaving the movable property, and if the 
property is immovable, by registration in the land register of, under the law, the waiver declaration. 
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The immediate purpose aimed by the vendor is to receive the price and the buyer to 
obtain the transfer of ownership. 

Dismemberments of the ownership or any other right (article 1650 paragraph 2 of the 
Civil Code) can also be transmitted through sale, resulting thus, that the sale is a translative 
contract of rights and not just of the ownership, even if the most commonly met transfer in 
practice is the ownership transfer. Thus, article 1673 paragraph 3 of the Civil Code 
provides that the provisions relating to the transfer of ownership are properly applied also 
when through the sale another right than the ownership is send. 

In article 1673 of the Civil Code it is considered that the transfer of ownership of the 
asset sold to the purchaser is the seller’s obligation. 

Together with the property the purchaser also acquires all the rights and accessory 
shares that belonged to the seller. 

The transmission of the real rights shall be achieved according to article 1273 of the 
Civil Code, thus the real rights are established and transmitted by agreement of will of the 
parties, even if the goods were not delivered, if the agreement refers to some specific assets, 
or by individualising the goods, if the agreement refers to certain specific goods. 

The acquirer is entitled to the fruits of the good or of the right transmitted after the 
date of the ownership transfer or, according to the case, of the transfer of right, except the 
case in which the law or the will of the parties provides otherwise. 

There appears the issue of when is the moment of the transfer of property of the good 
sold to the purchaser. 

According to article 1674 of the Civil Code, except the cases provided by the law or if 
the parties’ will does not indicate otherwise, the property is relocated to the buyer from the 
moment of signing the contract, even if the good has not been delivered or the price has not 

been paid yet.
4
 Thus, property is relocated to the buyer in all contracts in which the law 

does not provide or the parties, through their will, do not agree otherwise. For example, in 
the case of most certain movable goods,5 or in the case regulated by article 1679 of the 
Civil Code, concerning the bulk sale of assets and for a single global price, property is 
relocated to the buyer once the contract was signed, even if the goods were not 
individualised. This sale has as object a limited quantity of specific goods such as wine 
from a certain type of barrel. 

The regulating the old Civil Code stipulated in article 971 that in the contracts having as 
object the property translation, or another real right, the property or the right is transmitted by 
the parties’ consent and it remains in the acquirer’s risk and peril,6 even when he/she was not 
made the tradition of the good, and in article 1295 it is provided that, „The sale is perfect 
between the parties and the property is relocated to the buyer, concerning the seller, once the 
parties have consented on the item and on the price, although the item will not have been 
delivered yet and the price will not have been counted yet. 

                                                 
4 Sache Neculaescu, Livia Mocanu, Gheorghe Gheorghiu, Ilioara Genoiu, Adrian �u�uianu – Institu�ii de drept civil 

(Civil law institutions). Selective course for BA. Universul Juridic Publishing House, Bucharest. 2012. p. 343. 
5 In selling, the immediate ownership transmission principle works by fulfilling the following conditions: goods to be 

individually determined (certain); the contract to be validly concluded (fulfilling the validity conditions); the good to be 
the seller’s property; the good to exist, but it can also be a future good according to article 1658 (except the 
unopened inheritances); the parties should have not delayed the transfer of ownership at a later time and the goods 
should not be immovable. In the case of real estate, the transfer of ownership from the seller to the buyer is subject 
to the stipulations from the land registry according to article 1676.  

6 The risk of accidental destruction of property or the contract risk. 
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In terms of immovable property sale, the rights arising by the perfect selling between 
the parties, cannot oppose, before the transcription of the act, to a third person that would 
and would have preserved, by law, certain rights over the property sold.” 

It is necessary to make an analysis of the situations in which the transfer of ownership 
does not occur at the moment of clinching the sales contract when the transfer of ownership 
operates as right as provided by article 1674 of the Civil Code, but according to the 
fulfilment of some conditions and conducting some formalities required by the law. 

 
2.1. The transfer of the ownership in the case of real estate sale 

The law established though mandatory rules, in the case of the transfer of ownership 
for certain goods such as the selling of real estate, performing some formalities that do not 
violate the principle of mutual consent but only provide the legal circuit of these goods. 

The rules imposed refer only to the time of the ownership transfer and not to the 
exercise of this right. 

In article 557 paragraph 4 of the Civil Code, the law provides otherwise (as indicated in 
article 1673 paragraph 3) in that it is expressly provided that „Except the cases specifically 
provided by the law, in the case of immovable property the ownership is acquired by 

registration in the land register, by complying with the provisions of article 888.” 
The conditions of entry in the land register are provided in article 888 of the Civil Code, 

which stipulates that the entry in the land register is made based on authentic notarial 

document, of the final injunction, of the certificate of inheritance or under another act issued 

by the administrative authorities in the cases in which the law provides it. And according to 
article 885 paragraph 1 of the Civil Code it is provided that the real rights over the immovable 
property comprised in the land register are acquired, both between parties and against third 
parties only by entry in the land register, based on the act or the fact which justified the entry.7 

Likewise, article 885 paragraph 1 of the Civil Code provides that, subject to contrary 
statutory provisions, the real rights on the immovable property included in the land register 
are acquired, both between the parties and against third parties, only by entry in the land 
register based on the act or the fact which justified the entry. 

The disregard of these formalities required by law leads to the fact that the ownership 
is not transferable from the seller to the buyer and it does not lead to the loss of the sales’ 
translative nature, so that in the case of sale of immovable property the ownership is not 
transferred at the time of clinching the contract as provided by article 1674 of the Civil 
Code, which represents the rule, but together with meeting the conditions imposed by the 
law, respectively the real estate registration in the land registry. 

Thus, according to article 1676 of the Civil Code, relating to the sale of immovable 
property, the shifting of the property from seller to buyer is subject to the Land Registry 
stipulations. 

The result of the text analysis is that, acquiring immovable property is done by 
authentic document signed under the penalty of nullity, the transfer of ownership shall be 
made on the entry in the land register, which is made based on an authentic document, 
certified by a notary public, a final court order, which is also a genuine document issued by 

                                                 
7 Article 56 of Law no.71/2011 published in the official Gazette no.409/10.06.2011, as amended by GEO no.79/2011 

approved with amendments by Law no.60/2012, published in the Official Gazette no.255/17.04.2012. 
The Civil Code provisions regarding the acquisition of real estate rights by the effect of their registration in the land 
registry only applies after completion of cadastral works for each administrative - territorial unit and the opening, upon 
request or ex officio, of the land registers for the respective buildings, in accordance with the Law on Cadastre and 
the Law on Real Estate Publicity no.7/1996 republished, with subsequent amendments.  
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a court, such as in the case of delivery in an action for judgment, the decision in the case of 
a sharing out a succession or partition of property of the former spouses, an action for 
recovery of possession and so on, an heir certificate or a document issued by the 
administrative authorities, such is the case of the title deed issued under Law no.18/1991 on 
the real estate, or a document certifying an act of voluntary separation. 

The result of the texts’ analysis can be that: 
- ownership of an immovable property is not relocated to the buyer at the time of 

signing the sales contract, on the date of delivering the asset, on the date of payment 
or at other time agreed upon by the parties, but as it is required by law, upon making 

the formalities of registration in the land registry.  
- the sales contract is concluded as an authentic document or, if necessary, by a final 

court decision.8 
Thus, according to the text on displacement of the ownership for immovable property 

from the seller to the buyer, although the buyer has signed a sales contract, has paid the 
price and has received the good, he/she is not the owner of that good until the property 
acquisition is approved through an administrative procedure provided by Law no.7/1996, 
that is to say by registration in the land registry, taking into account that the ownership is 
not relocated in the case of immovable property from the seller to the buyer, but based on 
the wording specifically prescribed by the law. 

There is a question that arises: What do the people who have pieces of land through 
tenure acquire and why cannot they register this piece of land in the land registry for 
various reasons?, are they not owners up to the entry in the land registry?, what legal 
system do they have during this period? 

The law for implementing the Civil Code clarifies this situation in the stipulations of 
article no.71/2011,9 so that the Civil Code Provisions regarding the acquisition of real 
property rights by the effect of their registration in the land registry only apply after the 
completion of cadastral works for each administrative - territorial unit and the opening, 
upon request or ex officio, of the land registers for the respective buildings, in accordance 
with the provisions of the Law on Cadastre and on Real Estate Advertising no. 7/1996.10 

Up to this date, the entry in the land registry of the ownership and of other real rights 
based on the documents through which they were sent, made up or changed validly is done 
solely for purposes of enforceability against third parties.  

The Civil Code provides in article 885 paragraph 1 of the Civil Code that, subject to 
certain legal contrary provisions, the real rights over the immovable property comprised in 
the land registry are acquired, both between the parties and against third parties only by 
entry in the land registry based on the act or fact which justified the entry.  

This rule is not a novelty in the Romanian legislation; it was also regulated by the 
Decree-Law no.115/1938, which, at least initially, was designed to be applied throughout 
Romania, together with the Civil Code Carol II of 1940. Thus, in article 17, paragraph 1 of 
the Legislative Decree-Law no.115/1938 it was stipulated that the real rights on the real 
estate would be acquired only if between the person giving and the person receiving the 

                                                 
8 According to article 885 paragraph 4 of the Civil Code, the final court decision or, in the cases provided by the law, 

the administrative authority act will replace the agreement of will or, according to the case, the holder’s consent.  
9 Law no.71/2011 for the implementation of the Law no.287/2009 of the Civil Code, published in the Official Gazette 

no.409/10.06.2011, GEO no.79/2011 to regulate certain necessary measures to the entry into force of Law 
no.287/2009 published in the official Gazette no.696/30.09.2011 approved by Law no.60/2012 published in the 
Official Gazette no.255/17.04.2012.  

10 Law on Cadastre and on Real Estate Publicity no. 7/1996, republished in the Official Gazette no.83/07.02.2013. 
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right there is an agreement of will on the establishment or relocation, under a cause shown, 
and the establishment or the relocation has been registered in the land registry.11 

According to article 856 of the Civil Procedure Code, by the adjudication of the real 
estate, the contractor becomes the owner. Since this date, the contractor is entitled to fruits 
and income, he/she owes the interests until the full payment of the price and bears all the 
duties of the real estate. Through tabulation, the contractor becomes entitled to dispose of 
the real estate purchased under the rules of land registry.12 

From the date of tabulation, the real estate remains free of any mortgages or other 
charges on the guarantee of the rights to claim, the creditors being able to achieve these 
rights only from the price obtained. If the adjudication price is paid in instalments, the 
duties cease upon the payment of the last instalment. 

If the real estate was adjudicated with the price paid in instalments, the contractor will 
not be able to mortgage or alienate it, without the consent of the following creditors before 
the full payment of the price. 

The law requires certain conditions and certain formalities and in the case of sales of 
certain goods, respectively the transfer of the ownership of these goods, such as the case of 
weapons and ammunition.13 

 

2.2. The transfer of ownership in the case of sale of specific goods  
In the case of selling specific goods including goods from a limited kind, the transfer 

of ownership from the seller to the buyer is conditioned under the provisions of article 1678 
of the Civil Code, by the time at which such goods are individualised upon delivery by 
counting, weighing, measuring or any other method agreed upon or required by the nature 
of the good. Likewise article 1273 of the Civil Code provides that „the real rights are 
established and transmitted by agreement of will of the parties, even if the goods have not 
been delivered, if this agreement relates to certain specific assets or by individualising the 
goods, if the agreement refers to certain specific goods.”  

In the case of these contracts that have as object specific goods, it is not about a certain 
type of contract required by law but fulfilling certain formalities on the teaching operations 
that must be performed by the parties for the transfer of ownership to operate, their failure 
to fulfil causes legal consequences concerning the termination of the contract and the 
restoring of the parties to their original state.  

                                                 
11 Decree no.115/1938 for the unification of the provisions on land registries, published in the Official Gazette 

no.95/27.04.1938, as amended by the Law no.450/1940, Law no.241/1947 for the implementation in Transylvania of 
the law for the unification of the provisions on the land registries from April 27, 1938. The Decree no.378/1960 on 
amending certain provisions in connection with the reorganisation of the State Notary’s activity, of Decree no. 
40/1953 regarding the notary succession procedure, Decree no. 2142/1930 for the functioning of the central land 
registries for railways and canals, Decree-Law no. 115/1938 for the unification of the provisions on the land 
registries, Decree-Law no. 511/1938 for the implementation in Bukovina of the law on the unification of the provisions 
on land registries, Law no. 163/1946 for the provisional replacement with record land registries of the land registries 
destroyed, stolen or lost, Law no. 241/1947 for the implementation in Transylvania of the law on the unification of the 
provisions on the land registries, Law no. 242/1947 for converting the temporary land registries from the Old 
Kingdom in advertising land registries, the Civil Procedure Code and from other laws, abolished by article 230 letter g 
of Law no.71/2011. 

12 N. Gr�dinaru – Drept civil. Obliga�iile civile. Ed.AIUS. Craiova. 2014. p.171. 
13 Law no.295/2004 on the regime of weapons and ammunition, republished in the Official Gazette no. 814/17.11.2011 

amended by Law no.288/2011 published in the Official Gazette no.892/2011. 
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2.3. The transfer of ownership in the case of sale of future goods 
According to article 1658 of the Civil Code, if the object of the sale is a future good, 

the buyer acquires the property in the moment the good was achieved. Related to 
constructions, the relevant provisions in terms of land registry are applicable.  

In the case of sale of goods from a limited kind that does not exist at the conclusion of 
the contract, the buyer acquires the property at the time of individualisation by the seller of 
the goods sold. When the good or, according to the case, the limited kind is not done, the 
contract produces no effects. However, if the failure is due to the seller’s fault, he/she is 
bound to pay damages. 

When the good is realised only partially, the buyer has the choice either to request the 
abolition of the sale or to claim a corresponding reduction in the price. The same solution 
applies in the case of specific goods of a limited kind which do not exist at the conclusion 
of the contract when the limited kind was made only partially and, therefore, the seller 
cannot individualise the whole quantity of goods specified in the contract. If the partial 
failure of the good or, according to the case, of the limited kind was caused by the seller’s 
fault, he/she is obliged to pay damages. 

When the buyer assumed the risk of not fulfilling the good or the limited kind, if 
necessary, he/she shall remain liable to pay the price.  

The good is considered made on the date on which it becomes capable of being used 
as intended when the contract was concluded. 

 

2.4. The transfer of ownership in the case of the sale of the good to another person  
According to article 1683 of the Civil Code, on the conclusion of the contract over a 

determined individual good, it is owned by a third party, the contract is valid and the seller 
is obliged to ensure the transfer of ownership to the buyer from its holder. 

The seller’s obligation is deemed to be made either by acquiring the asset by him/her, 
or by ratification of the sale by the owner, or by any other means, directly or indirectly, 
which procure the buyer the ownership of the good. 

If the law or the will of the parties does not indicate otherwise, the property is 
relocated to the buyer from the moment of acquiring the good by the seller or of the 
ratification of the sales contract by the owner. 

If the seller does not ensure the transfer of ownership to the buyer, the latter may 
request the termination of the contract, the reimbursement of the price as well as, if 
necessary, damages. 

When a joint owner sold the joint ownership good and subsequently he/she does not 
provide the transfer of ownership of the entire good to the buyer, the latter may request, in 
addition to damages, at his/her choice, either to reduce the price proportionally to the share 
he/she did not acquire, or to terminate the contract if he/she had not bought if he/she had 
known that he/she would not acquire ownership of the entire good. 

 
2.5. The transfer of ownership in the case in which through the intention of the parties 

it is postponed to a date subsequent to the conclusion of the contract  
The moment of transferring the ownership agreed upon by the parties can be 

determined by applying a suspensive term or of a suspensive condition, whose fulfilment 
consolidates retroactively the acquisition of the ownership. 

In this sense we illustrate the situation of the trial sale which is a sale under a 
suspensive condition through which the buyer reserves the right to try the good sold in 
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order to check whether it meets the intended purpose for which it is affected. The testing 
period must be established by the parties.14 

According to article 1681 of the Civil Code, the sale is a trial sale when it is concluded 
under the suspensive condition that, after the testing, the good has to meet the criteria set 
out at the conclusion of the contract or, in their absence, of the good’s destination, 
according to its nature. 

If the duration of the testing has not been agreed upon and if from the usages it does 
not result otherwise, the condition shall be deemed satisfied if the buyer has not declared 
that the property is unsatisfactory within 30 days of delivery of the good.  

In case through the sales contract the parties have stipulated that the good sold is to be 
tested, it is assumed that a trial sales has been concluded.  

 

2.6. The transfer of ownership in the case when through the parties’ will it is 
postponed to a date subsequent to the conclusion of the contract when the sale is with the 
price paid in instalments and with the reserve of the property. 

According to article 1755 of the Civil Code, when, in a sale with the price paid in 
instalments, the payment obligation is guaranteed with the reservation of ownership, the 
buyer acquires the ownership on payment of the last instalment of the price; but the risk of 
the good is transferred to the buyer at the time of its delivery. 

The seller retains the ownership of the good which represents its guarantee and which 
he/she reserves until the full payment of the price by the buyer, the payment obligation is 
guaranteed with the reservation of the ownership and thus postponing the transfer of 
ownership at the time when the buyer pays the last instalment in the contract. The risk of 
losing the good is transferred to the buyer at the time of delivering the good.  

The transfer of ownership is affected by a suspensive condition which must be met 
until a certain deadline set by the contract.15 

Unless otherwise agreed, the non-payment of a single instalment, which is not more 
than an eighth of the price, does not give the right to terminate the contract, and the buyer 
retains the benefit of the period for the successive instalments. 

 

2.7. The transfer of ownership in the case of sale of certain goods using a sample or a 
model. Thus, according to article 1680 of the Civil Code, in the case of the sale using a 
sample or a model, the ownership is relocated to the moment of delivering the good.16 

In the case of the sale using a sample or a model, the seller warrants that the good has 
the qualities of the sample or model (article 1715 of the Civil Code). 

Conclusions  

These are the main situations in which the transfer of ownership operates at a different 
time than that required by article 1674 of the Civil Code, which represents the rule, that is 

                                                 
14 Fl. Mo�iu – Contractele speciale. În noul cod civil (Special contracts. The new civil code). Universul Juridic Publishing 

House. Bucharest. 2011. p. 96.  
15 Article 1684 of the Civil Code 

The stipulation by which the seller reserves the ownership of good until the full payment of the price is valid even if 
the property has been delivered. This stipulation cannot be opposed to third parties until after fulfilling the publicity 
formalities required by law, according to the type of good.  

16 Legal-creditor dictionary 
Variety of the trial sale involving the examination and acceptance by the buyer – at the conclusion of the contract – of 
a sample of the product, expecting that all the products that are to be delivered later (usually at several successive 
terms) to correspond to this sample; if a good supplied does not match the sample, the buyer may require the 
replacement by another, an appropriate one, or he/she may require the resolution of the contract, with damages 
under the common law.  
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to say the property is relocated to the buyer from the moment of clinching the contract, 
even if the good was not delivered or the price has not been paid yet, except for the cases 
provided by law or if the parties’ will does not indicate otherwise and some of them have 
been already analysed.  

The practical consequence of the translative nature of the real rights as a result of the 
sales contract is the risk in the translative ownership contract stipulated in article 1274 of 
the Civil Code, in the absence of a contrary stipulation, as long as the good is not delivered, 
the contract risk remains the task of the delivery obligation debtor, even if the property was 
not transferred to the acquirer.  

These provisions are suppletive, the parties may derogate from the law provisions 
related through their agreement of will.  

This article establishes the principle according to which the risk of the contract rests 
with the delivery obligation debtor, even if the property was transferred to the acquirer and 
the good was not delivered.  

From the analysis of the text it results that, as long as the good was not delivered by 
the seller to the buyer, even if the latter, according to the contract, has already become the 
owner of the ownership, the transfer of ownership operating at the time of concluding the 
contract, the one who bears the risk of accidental destruction of the good sold is the seller, 
in whose possession the good is and which subsists until the delivery of the good to the 
purchaser. 

The only exception to this rule is when the creditor of the delivery obligation (buyer) 
has been delayed by the debtor of the delivery obligation (seller), because he/she refuses to 
take the good sold, the risk of accidental perish in this case is fully borne by the buyer.  

However, the creditor who is delayed takes the risk of accidental destruction of the 
good. He/she cannot free himself/herself even if he/she proved that the good would have 
been destroyed and if the delivery obligation had been executed on time.  

In the case of accidental destruction of the good, the delivery obligation debtor loses 
the right to consideration, and if he/she has received it, he/she is obliged to return it.  
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Abstract: Among the aspects which undoubtedly should be taken into account together with the 

adoption of the new Civil Code, are to be found also the characteristics of some legal institutions 

founded on this legal document, irrespective of the fact that these specific features are taken over 

from the former regulations or appear as a novelty element. We shall stop briefly at some of these 

specific elements belonging to the field of inheritance law, trying also to capture a few influences 

which some mutations in the structure of an institution have upon others, but also upon the legal 

language and the terminology of the normative act involved.  

Keywords: acceptance of inheritance; forced acceptance of inheritance; special disposable 

share of the surviving spouse; succession rights of the surviving spouse.  

 
 

1. Introduction 
 

The present work will start by briefly showing some features which some of the 
fundamental institutions of succession law evince. We are taking into account here the 
effects of accepting an inheritance, the forced acceptance of an inheritance, the special 
disposable portion of the surviving spouse’s estate but also deducting the share of the 
surviving spouse from the entire inheritance.  

 

 
2. Some features of the effects of inheritance acceptance 

 

A novelty element is represented by the provisions of paragraph (2) of article 1114 of 
the Civil Code, according to which „Legal heirs and universal legatees or legatees by 

universal title are accountable for the debts and duties of the inheritance only in relation to 

assets of the hereditary patrimony and proportionally with the share of each one”. The 
indicative title of article 1114 of the Civil Code is „The effects of acceptance”1. Could the 
legal provision mentioned before mean the generalization of the acceptance under the 
benefit of inventory? The answer is negative, naturally, as it is not regulated this kind of 
acceptance, but on the contrary, it is left aside. Nonetheless, it is acknowledged a principle 
regarding the length of the heir’s accountability for the liabilities of the inheritance, that of 
restricting this accountability to hereditary assets. Consequently, the heir ultra vires 

hereditatis is no longer accountable with his own assets for the excess of the debts made by 
the person leaving the inheritance. This new vision of the lawmaker regarding the length of 
accountability for liabilities is, in our opinion, welcomed. It can be explained by 

                                                 
* Lecturer PhD – Faculty of Legal and Administrative Sciences, the Christian University „Dimitrie Cantemir”; 2nd degree 

scientific researcher – Legal Researches Institute “Acad. Andrei R�dulescu” of the Romanian Academy. 
* * Associate Professor PhD,– Faculty of Law and Administrative Sciences, “Valahia” University of Târgovi�te 

1 For a more thorough analysis of the willing acceptance of inheritance, see B. P�tra�cu, I. Genoiu, “Aspectele 
esen�iale ale op�iunii succesorale potrivit noului Cod civil”, in coordination with M. Uliescu, Noul Cod civil. Studii �i 
comentarii, Universul Juridic Publ. House, Bucharest, 2013, pp. 932-936. 
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abandoning the division of heirs into regular and irregular ones2, a division which was 
being made by the 1864 Civil Code; the first category of heirs were considered to bring 
forward the personality of the deceased and were accountable, according to the case, for 
their own assets and the duties of the inheritance. Therefore, the Civil Code currently in 
force puts on the same place the two kinds of inheritance, legal and testamentary, by 
allowing for their co-existence and to cumulate the quality of legal heir with that of legatee.  

In the same order of ideas is maybe to be found also the expansion of the incidence of 
this institution, up to now typical to legal inheritance, also to testamentary inheritance. We 
are taking into account here hereditary unworthiness, which has turned from a particular 
condition into a general request for obtaining an inheritance.  

The former justification, on the other hand, that the heir was accountable in relation to 
his own assets, with the lack of diligence in choosing the type of acceptance (since there 
was no benefit of the inventory) does not seem either reasonable to us. It is true that the 
former Civil Code was offering the beneficiary acceptance3, as a method to protect the act 
of taking up the quality of heir. At the same time, there were also regulated real guarantees, 
pledge and mortgage, to which hereditary creditors could resort so as to make sure that their 
debt title would be executed. The lack of provisions existed perhaps more powerfully in 
relation to these creditors of de cuius. Finally, by instituting the principle of the 
accountability for liabilities intra vires hereditatis, we consider that it is insured the natural 
action of the patrimony function, that of representing the general pledge for unsecured 
creditors. It is involved here the patrimony of the debtor, now dead, which has consequently 
become a hereditary patrimony. As a result of hereditary transmission, which operates 
together with the death and at the date of the latter, the patrimony of de cuius is merged 
with the one of the heir, a fact which we consider as not hindering the distinction, from an 
intellectual point of view, between the inheritance, with its meaning of bequeathed 
patrimony, and universality by law, which already belonged to the heir. It is thus reasonable 
this limitation of the length of accountability to liabilities.  

From a terminological point of view, apart from the mere significance with historical 
purpose of the acceptance under the benefit of inventory, it can also be noticed, de lege 

lata, that the pure and simple acceptance can no longer be encountered. This is due to the 
fact that its meaning only existed in association with beneficiary acceptance.  

 

3. The specific features of the forced acceptance of an inheritance  
 

In the context of adopting an important normative act, such as the Civil Code, an 
aspect which must be looked into is that of preserving the acknowledged legal character of 
those fundamental legal institutions, which are characterized in theory as constant elements 
of law. In this context, it must also be noticed how possible is to renew an institution as 
those above, without affecting its structural elements which have characterized it 

                                                 
2 There used to be considered regular heirs the legitimate heirs, called by law to pick up the inheritance, as a result of 

their blood ties with the deceased, while irregular heirs, represented by the surviving spouse and the state, came to 
inheritance as a result of law, although they were not relatives of the deceased. The category of irregular heirs also 
included legatees, no matter the length of the hereditary vocation which legacies provided to them. For more details 
regarding the meaning of regular and irregular heirs, see V. Ursa, in M. Costin, M. Mure�an, V. Ursa, Dic�ionar de 
drept civil, Ed. �tiin�ific� �i Enciclopedic� Publ. House, Bucharest, 1980, pp. 335-336.  

3 For more details regarding the acceptance of an inheritance under the benefit of inventory, see for instance: M. 
Eliescu, Transmisiunea �i împ�r�eala mo�tenirii în dreptul Republicii Socialiste România, Academiei Publ. House, 
Bucharst, 1966, pp. 154-168; Fr. Deak, Tratat de drept succesoral, II edition, updated and completed, Universul 
Juridic Publ. House, Bucharest, 2002, pp. 440-450; I. Genoiu, Drept succesoral C.H. Beck Publ. House, Bucharest, 
2008, pp. 312-319.  
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throughout its entire existence, so that the institution in question continues to preserve its 
characteristic of constant legal element.  

An example of the institutions described before is that of the forced acceptance of an 
inheritance4. Article 1119 of the Civil Code states the following: „(1) The person entitled to 

inherit who has stolen or hidden assets from the hereditary patrimony with ill faith, or has 

hidden a donation which had to be reported or reduced is considered to have accepted the 

inheritance, even if he has previously given up on it. Yet, he will not have any right in terms 

of the stolen or hidden assets and, according to the case, will be bound to report or to 

reduce the hidden donation, without taking part into the distribution of the donated asset. 

(2) The heir found in the situation provided for by article (1) is bound to pay the debts and 

duties related to the inheritance proportionally with his share from inheritance, including 

his own assets”. 
In comparison to the regulations provided to forced acceptance by the 1864 Civil 

Code, at least one novelty element clearly appears: not only the theft or the concealment of 
some assets from the inheritance trigger the sanction of forced acceptance, but also the 
concealment of a donation subject to report or reduction. This is a change of legal regime 
which, naturally, does not affect the substance of the legal institution referred to before and 
which can continue to be considered a constant element within the succession field. What it 
must be nonetheless underlined is the fact that the heir accepting the inheritance is 
responsible for liabilities even with his own assets, ultra vires hereditatis, as the case may 
be. We can therefore speak of an exception from the principle acknowledged by article 
1114 paragraph (2) of the Civil Code, already mentioned before. It is possible for the 
solution chosen by the lawmaker to pursue to make harder the treatment of a person entitled 
to inherit who has committed deeds among those triggering the forced acceptance of an 
inheritance. What could be nonetheless discussed is whether such a purpose justifies the 
derogation from a principle – the one of the accountability for liabilities within the limits of 
hereditary assets – the positive features of which have already been underlined. In other 
words, it must be reflected upon the fact whether the action sphere of the sanction regarding 
forced inheritance should be or not inside the general legal regime, enforceable for all the 
persons entitled to inherit, in relation to the length of their accountability for liabilities.  

Finally, another question which should be asked is whether we can speak about an 
acceptance according to its acknowledged meaning when dealing with the forced 
acceptance of an inheritance. Can we therefore speak about a subjective right or a legal act? 
How can any of these meanings be reconciled with the nature of sanction which the forced 
acceptance has? Not the least, it must be underlined the contradiction which the notion of 
forced acceptance contains. The acceptance of an inheritance is indeed one of the features 
of the right to choose between accepting or disclaiming an inheritance, while the person 
entitled to inherit must enjoy this freedom of choice. It is the only way he can reach the title 
of heir, by taking up the title in question; this act is nonetheless incompatible with the 
forced character.  

When speaking about the forced acceptance of an inheritance, it is hard to see a 
manifestation of will made by the person entitled to inherit or a legal act performed by the 
same person. We are thinking whether wouldn’t be more appropriate to use the title 
„acquiring the quality of heir under the effect of law”.  

                                                 
4 For more details, see B. P�tra�cu, I. Genoiu, quoted works, pp. 936-938. 
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4. A few features of the hereditary rights enjoyed by the surviving spouse  

 

4.1. The special disposable portion of the surviving spouse  

A legal institution which can be found also in the new Civil Code, at article 1090, and 
which has been renewed from a terminological point of view in respect to the 1864 Civil 
Code, is the special disposable portion of the surviving spouse.  

According to the provisions of article 1090 paragraph (1) of the Civil Code, „The 

liberalities exempted from report which have been left to the surviving spouse coming to the 

inheritance together with other descendants than the common ones, cannot overcome a 

quarter from the inheritance or the share of the descendant who has received the least”. 
Thus, if the surviving spouse comes to inheritance in competition with the descendants of 
the deceased (any descendant, except for the 1st degree ones) resulting from another 
marriage, from outside marriage, adopted before the marriage between the deceased and the 
surviving spouse or resulting from human assisted reproduction with a third donor which 
has been agreed only by the deceased, cannot be rewarded by de cuius with liberalities 
exempted from report within the limits of an ordinary disposable portion (regulated by 
article 1089 of the Civil Code), but only within a special disposable portion; the latter is 
equal to the share of the descendant who took the least and cannot, by any means, 
overcome a quarter from the inheritance. The special disposable portion, instituted by the 
Civil Code on the favour of the surviving spouse competing for the inheritance with the 
other descendants of the deceased than the common ones is meant to defend the interests of 
the latter5. 

The special disposable portion of the surviving spouse is therefore subject to a double 
limitation, both limits being superior in our opinion:  

- the first limit is represented by the share of the descendant who took the least;  
- the second limit is represented by the share of ¼ from the inheritance. 
At the same time, we consider that the legal text has not established an inferior limit of 

the special disposable portion of the surviving spouse. It must be also mentioned that, if the 
share of the descendant who took the least from the inheritance is more than ¼ from the 

                                                 
5 In the 1864 Civil Code, the ground of this institution was article 939. According to the expression used by the latter, which 

is nowadays outdated, the essence and purpose of the special disposable portion were the same. Legal literature (D. 
Chiric�, Drept civil. Succesiuni �i testamente, Rosetti Publ. House, Bucharest, 2003, pp. 318-319) has also expressed 
the point of view that this special disposable portion no longer finds justification. The historical, legal and moral 
arguments which have been invoked seem convincing to us. Just to remind one of these: which is the justification for 
which a spouse, now deceased, can leave liberalities to anyone he wishes (neighbor, friend and so on) in a greater 
proportion than the one left to his own spouse? Then, more reflections should be made on the following:  
- is the legal solution in the actual context of the hereditary field based on a presumption of ill faith of the spouse from 

the last marriage, being taken into account some presupposed efforts, or even evil actions in order to determine 
the other spouse to make excessive rewards? 

- then, even if it were so, shouldn’t be symmetrically considered an increased forced heirship for the given 
hypothesis, of the surviving spouse? Indeed, in the case of each legal act, the inner mechanism in which the 
consent and the cause mediated are constituted is a complex one, which involves psychological factors, reasons 
and feelings as a result of which the spouse-parent can decide to significantly reward his child who is not also the 
child of the spouse from the last marriage. Not to mention the efforts which the child himself could make for this 
matter. This does not mean we are upholding another eventual special disposable portion, but we are only trying to 
question the usefulness and the justness of the one already regulated.  

- finally, the argument brought in order to uphold the legal institution analyzed seems not enough; this argument 
claims that invoking the special disposable portion is done frequently in the practice of courts (Fr. Deak, quoted 
works, p. 321). The explication could reside in the natural wish of a spouse to reward the other one in a way which 
is close to the one he can reward other persons. It must not also be omitted the fact that forced heirship already 
constitutes a limitation of the right to dispose of the inheritance assets in a free manner. So was it an additional 
restriction really necessary? 
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latter, the special disposable portion of the surviving spouse cannot overcome a quarter 
from the inheritance.  

By analyzing the provisions of article 1090 paragraph (1) of the Civil Code, it can be 
noticed that, when using the expression „(…) other descendants than the common ones 
(…)”, it has equally taken into account the descendants of the deceased resulting from 
another marriage, the descendants of the deceased resulting from outside the marriage, 
whose filiation has been nonetheless established according to law, the children adopted 
only by the deceased, before the marriage with the surviving spouse and the descendants 
resulting from human medical assisted reproduction with a third donor, agreed only by the 
deceased. At the same time, by using the term „descendant”, the lawmaker has taken into 
account not only the 1st degree descendants of the deceased, but also the latter’s 
descendants from subsequent degrees, irrespective of the fact that they are coming to 
inheritance on their own or by representation.  

By doing like this, the Civil Code has put an end to the controversies emerging about 
the aspect under scrutiny inside legal literature, under the influence of the 1864 Civil Code, 
offering a natural application of the principle regarding the assimilation of children 
resulting from outside marriage, adoption or human medical assisted reproduction with a 
third donor to the children resulting from marriage.  

The same legal text also uses the expression „liberalities which cannot be reported”, a 
fact which entitles us to consider that the descendant of the deceased resulting from another 
marriage or assimilated to him can make use of the provisions of article 1090 of the Civil 
Code in the following cases6: 

a) the deceased has made donations to the surviving spouse;  
b) the deceased has left legacies on the benefit of the surviving spouse; 
c) the deceased has disinherited directly, by means of his will, the descendants resulting 

from outside marriage or those assimilated to them, a disinheritance which will be on 
the benefit of the surviving spouse [article 1090 paragraph (3) of the Civil Code]. 

De lege lata, the issue regarding the relation between the two disposable portions 
(ordinary and special) cannot generate controversies. We would also like to mention that 
the two types of portions cannot be cumulated, the special disposable portion (which is 
smaller) being deducted from the ordinary disposable portion (which is higher).  

Since article 1090 paragraph (1) of the Civil Code uses the expression „(…) liberalities 
(…) made on behalf of the surviving spouse coming to inheritance in competition with other 
descendants than the common ones (…)”, we consider that it must be observed the special 
disposable portion both in the case when the deceased, who has been married for several 
times, has left liberalities which cannot be reported on behalf of one of the spouses, and the 
case when the deceased has left liberalities on the favour of all his spouses. Consequently, in 
this case it must be taken into account the same special disposable portion.  

The Civil Code currently in force, through the provisions of article 1090 paragraph (2), 
regulates an issue which has been a controversial one according to the former regulation, 
namely that of assigning the difference between the general disposable portion and the 
special disposable portion. Thus, according to the legal text previously mentioned, „if the 
deceased has not left liberalities which regard the difference between the disposable portion 
established according to article 1089 and the special disposable portion, the difference in 
question shall go to descendants”.  

                                                 
6 Fr. Deak, quoted works, pp. 322-323; D. Chiric�, Drept civil. Succesiuni, Lumina Lex Publ. House, Bucharest, 1996, p. 166. 
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Changing the topic, we would also like to mention the fact that the current civil 
regulations do not provide for the sanction enforceable when the deceased rewards the 
surviving spouse competing with the descendants of the first spouse, resulting from another 
marriage or assimilated to them, above the limits of the special available portion. In 
consequence, in this case will be enforced the sanction of reducing excessive liberalities 
(regulated by the Civil Code at article 1092 and the following) within the limits of the 
special disposable portion. Therefore, the liberalities which overcome the limits of the 
special disposable portion are not eliminated, but made subject to reduction.  

 

4.2. The issue on deducting the share of the surviving spouse from the inheritance 
The provisions of the current Civil Code finally accomplish one of the objectives 

expressed by specialized literature, that of regulating the rights of the legal heirs of the 
deceased inside the same normative act. Law No. 287/2009 dedicates to hereditary rights 
enjoyed by the surviving spouse articles 970-974 of Book IV – „On inheritance and 
liberalities”, Title II „Legal inheritance”, Chapter III „Legal heirs”, Section 1 „The 
surviving spouse”. As it was naturally to happen in our opinion, are first regulated the 
hereditary rights of the surviving spouse and only then the hereditary rights of the other 
legal heirs of the deceased. We consider that this order contained by the new civil 
regulations is justified, first of all, by the fact that the surviving spouse comes to inheritance 
in competition with any of the heir classes, while secondly by the fact that in the 
competition between the surviving spouse and the other heirs of the deceased, the share of 
the first is established with priority.  

We will continue with debating precisely the issue on deducting the share of the 
surviving spouse from the whole inheritance, when he comes in competition with the other 
heir classes.  

According to most of specialized literature7, in the case mentioned above, it must be 
established with priority the share to which the surviving spouse is entitled, while the rest 
of the patrimony is divided between the other heirs. In all the cases, the share of the 
surviving spouse is deducted from the inheritance, therefore diminishing the shares to 
which the other heirs are entitled. It can be therefore noticed that, not even in what the new 
Civil Code is concerned, this aspect having a usefulness which cannot be questioned does 
not benefit from clear regulations, although, as we will continue to point out, the solution 
already mentioned results implicitly from more provisions of the new Civil Code.  

Yet, it might still be raised the question why the share of the surviving spouse must be 
deducted from the inheritance, as long as the Civil Code currently in force states at article 
971 paragraph (1) that „The surviving spouse is called upon to inherit in competition 
(authors underlining: B.P, I.G.) with any of the legal heirs classes”. Then, if we are 
speaking about disinheriting all the legal forced heirs who compete for the inheritance and 
who are entitled to obtain the forced heirship, there is no longer needed to deduct the share 
of the surviving spouse, as de lege lata the shares of the others forced heirs (relatives of the 
deceased) have been reduced by comparison with the former regulation, so that, if summed 

                                                 
7 C. St�tescu, Drept civil. Contractul de transport. Drepturile de crea�ie intelectual�. Succesiunile, Ed. Didactic� �i 

Pedagogic� Publ. House, Bucharest, 1967, p. 145; St. C�rpenaru, „Dreptul de mo�tenire”, in Fr. Deak, St. 
C�rpenaru, Drept civil. Contracte speciale. Dreptul de autor. Dreptul de mo�tenire, Bucharest University, 1983, p. 
415; Fr. Deak, quoted works, p. 121. For the contrary opinion, see L. St�nciulescu, Curs de drept civil. Succesiuni, 
Hamangiu Publ. House, Bucharest, 2012, p. 70. 
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up, they fit in a totality8. For instance, when competing with the 1st degree heirs, the forced 
share from the inheritance of the surviving spouse is of 1/8, while the descendants, who 
have been disinherited, receive 3/8 out of the inheritance. The two forced shares mentioned 
before represent together ½ of the inheritance. If the disinherited surviving spouse comes to 
inheritance in competition with the heirs who do not enjoy a forced heirship, his share will 
be deducted from the inheritance, this solution being accepted and uphold by the entire 
specialized literature.  

Continuing with the same argument, we consider that, when not speaking about the 
forced heirship of the surviving spouse, but about the latter getting his whole share from the 
inheritance, which has been established by law when competing with the four classes of heirs 
(which he does not exclude from the inheritance and by whom is not excluded either), as also 
in the case in which the disinherited surviving spouse comes to inheritance in competition 
with any of the legal heirs, not disinherited or in competition with legal heirs not enjoying the 
forced heirship, being disinherited, the share of that surviving spouse must be deducted from 
the inheritance9. In order to uphold this point of view, here are a few arguments: 

a) The Civil Code, as pointed before, regulates the rights of the surviving spouse 
before the hereditary rights of the deceased’s relatives;  

b) Article 1075 of the Civil Code speaks at paragraph (1) about the fact that the legal 
heirs with whom the disinherited surviving spouse competes for the inheritance can obtain 
the same inheritance only „after the share to which the surviving spouse is entitled has been 

assigned to him” (authors underlining.: B.P., I.G.), as a result of disinheritance”. Even in 
the case in which the surviving spouse (disinherited or not) competes with another 
disinherited legal heir of the deceased for the inheritance, but also with a second not 
disinherited legal heir, who will take advantage of the disinheritance of the two (or only of 
the co-heir), the latter „will obtain the remaining part after the surviving spouse has 

received his share (authors underlining.: B.P., I.G.) and the share of the disinherited heir”.  
c) If the surviving spouse competes with the second class of heirs (composed both of 

privileged ascendants and privileged collaterals), we consider that that the shares 
established by law for the latter can be calculated only if the share of the surviving spouse 
is deducted from the entire inheritance. According to article 972 paragraph (1) letter b) of 
the Civil Code, when competing with the second (entire) class of heirs, the share of the 
surviving spouse is of 1/3 from the inheritance. Then, according to article 978 letter b) of 
the Civil Code (taking into account here the competition between the surviving spouse with 
only a privileged ascendant, as well as with privileged collaterals, although, for upholding 
our point of view, could also be offered the example of the surviving spouse competing 
with two or more privileged ascendants and with privileged collaterals): „if only one parent 

comes to inheritance, he will obtain a quarter of it, whereas privileged collaterals, 

irrespective of their number, will obtain three quarters”.  
Consequently, the following question is being raised: how could the three shares 

already mentioned fit in a total: the 1/3 share of the surviving spouse, the ¼ share of the 
privileged ascendant and the ¾ share of privileged collaterals? We believe that the correct 
resolution of this issue can be found only by deducting the share of the surviving spouse 
from the inheritance. As a consequence, in the given example, the surviving spouse would 

                                                 
8 See also M.D. Bob, Probleme de mo�teniri în vechiul �i în noul Cod civil, Universul Juridic Publ. House, Bucharest, 

2012, pp. 83-88. 
9 See also UNNPR, Codul civil al României. Îndreptar notarial, volume I, Monitorul Oficial Publ. House, Bucharest, 

2011, p. 339. 
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obtain 1/3 of the inheritance, whereas the rest of 2/3 would be divided between the 2nd class 
heirs, so that the privileged ascendant will obtain the share of 1/6 from the inheritance, 
whereas privileged collaterals the share of ½.  

 

 
Conclusions 

 

Together with the entry in force of the new Civil Code, in 2011, many of succession law 
institutions have been reformed, even some considered by specialized literature as being 
constant elements of law. The meaning according to which have been modified the notion, 
conditions, legal regime or effects of some succession law institutions has not always been the 
desired positive one. There are however many cases in which the changes brought by the 
current Civil Code are adequate, so that the legal doctrine has welcomed them. 

Acest lucru ne-am propus, de altfel, s� eviden�iem �i în lucrarea de fa��, anume s� 
ar�t�m în ce m�sur� nout��ile aduse de actualul Cod civil, cât prive�te unele aspecte pe care 
le comport� acceptarea mo�tenirii, cotitatea disponibil� special� a so�ului supravie�uitor sau 
drepturile succesorale ale acestuia, r�spund sau nu a�tept�rilor celor interesa�i de domeniul 
juridic, în general �i de dreptul succesoral, în special. 

This is what we have aimed to point out in the present work, namely to show the 
extent to which the novelty elements brought by the current Civil Code, regarding some 
aspects related to the acceptance of inheritance, the special disposable share of the 
surviving spouse or the latter’s hereditary rights, meet or not the expectations of those 
interested in the legal field in general and succession law in particular. 
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Abstract: The use of personal data is more and more frequent in many more systems. Practically, a 

person cannot benefit from any public or private services in absence of personal data processing, thus 

proving the importance of personal data and of their protection, respectively. This article proposes to 

emphasize some of the „important” issues that arise between the regulations regarding personal data 

protection and the policy embraced by the Romanian banking system. The banking system, to which 

persons are more and more addicted at present, offers its services only to the persons who offer the 

requested personal data in exchange.Within the limit of the authorisations granted, the banks carry out 

activities implying the collection, and also other forms of personal data processing in order to accomplish 

the purposes established. Still, to accomplish the purposes established, banks many times neglect the 

personal rights, including the rights arising from personal data protection. The National Supervisory 

Authority of Personal Data Processing has the role to ensure a correct balance between the private 

interests involved in taking over, processing and using the personal data within the bank operations.  

Keywords: personal data, bank, information, consent, credit office.  
 
 

1. Introduction 
 

The individual exists in the society through his/her personal data. Without such data 
that makes him/her „unique”, the individual does not exist in the society, there are no legal 
relationships between the individual and the respective society and, as a consequence, there 
are no correlative rights and obligations. 

In the specialised doctrine, they say that the evolution of the company, which arrived in the 
Big Data age, includes the legal analysis of some very actual and interesting phenomena, such as 
„the change of persons into what could become digital alter-egos, data retention, biometry of 
person identification, electronic storage and capitalization of some immeasurable amounts of 
personal data”, all these being „phenomena that became defining for the human society of 
2000”1. The use of personal data is more and more frequent in many more systems. Practically, 
a person cannot benefit from any public or private services in absence of personal data 
processing, thus proving the importance of personal data and of their protection, respectively.  

For the purposes of special law, „personal data” signifies „any information regarding 
an identified or identifiable physical person; an identifiable person is the person who can be 
identified, directly or indirectly, particularly by making reference to an identification 
number or to one or more factors typical to his physical, physiological, economic, cultural 
or social identity [article 3 letter a) of Law No. 677/2001]. 

In the context of the theme analyzed, we are taking into account the personal data for 
identifying a customer or potential customer: name and surname of the customer and of his 
family members (if the case); address, including the town or village, postal code, district 

                                                 
*  Assistant PhD., The Faculty of Law and Administrative Sciences, the University of Pite�ti. 
** Lecturer PhD., The faculty of Law and Administrative Sciences, the University of Pite�ti. 

1 Gabriela Zanfir, The personal rights regarding personal data protection, Doctoral thesis, made and read within the 
Faculty of Law and Social Sciences of the University of Craiova, Craiova, 2013, p.1. 
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and country; sex; date and place of birth; personal numeric code or its equivalent; quality of 
resident/non-resident; telephone number; e-mail address; marital status; citizenship; 
nationality; type of identity document, series and number. Frequently, the data above is 
associated with data regarding businesses, services and operations performed through bank 
channel, which are themselves integrated in the sphere of bank confidentiality. 

 

2. The principles governing personal data protection 
 

At European and national level, the regulation regarding personal data protection are 
increasing, trying to cover and to regulate as effectively as possible all the dangerous 
situations that aims at the personal data and their protection. 

The personal data protection is a must of the modern societies. That is why they have 
drafted and implemented some principles in the community and national legislation that are 
the foundation of the personal data protection. These are:  

- (personal data) processing in good faith and incompliance with the legal provisions in force; 
- collection in well established, precise and lawful purposes; 
- the data should be appropriate, pertinent and non excessive in relation to the purpose 

they are collected for and processed subsequently; 
- the data should be accurate and updated, if necessary; 
- data storage should be made in such way to allow the identification of the targeted 

person strictly for the duration that is necessary to accomplish the purposes for 
which the personal data are collected and processed subsequently.2 

Personal data protection is an objective for which the Member States of the European 
Union are granting more and more resources and logistics. In the European states, there 
have been established some specialized authorities and institutions for personal data 
protection. In our country, by Law no. 102/20053, entered in force on 12 May 2005, it was 
established the National Supervisory Agency for Personal Data Processing. It is 
„autonomous and independent towards any natural or legal person from the private field”. 
According to the Law, the Authority (...) cannot be constrained to comply with the 
instructions or provisions of a public authority or of a private law entity. 

The objective of the Authority is to protect the fundamental rights and freedoms of 
natural persons, especially the right to a private and family life, regarding the personal data 
processing and the free movement of such data”4.  

 
 

3. Lacunae of personal data protection in the banking system  
 

The banking system, to which persons are more and more addicted at present, offers 
its services only to the persons who offer the requested personal data in exchange. 

Within the limit of the authorisations granted, the banks carry out activities implying not 
only the collection, but also other forms of personal data processing in order to accomplish 

                                                 
2 Personal data protection, textbook, 

http://ori.mai.gov.ro/api/media/userfilesfile/Informare%20publica/Drepturile%20persoanelor/manual.pdf, accessed on 
18.04.2014, time 20.08. 

3 Published in the Official Gazette, Part I, no. 391 of 9 May 2005. 
4 Personal data protection, in textbook, quoted works, at note 4.  
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the purposes established. Still, to accomplish the purposes established, banks many times 
neglect the personal rights, including the rights arising from personal data protection5.  

A characteristic of the informational society is represented by the development without 
precedent of the activities of collection, storage, processing and use of personal 
information. All these are „part of the interpersonal relationships and apply to the economic 
power relationships and to micro- and macro political ones”6, but also to „the many social 
relationships that are affected by power relationships: work, education, commerce, 
consumption, administration and travelling relationships”7.  

A power relationship is born between the bank and its clientele. This relationship is 
first materialized in the adhesion agreements that the bank places at the clients’ disposal. 
The person interested in having an agreement with the bank does not usually have the 
possibility to choose or to decline to subscribe to a clause in the agreement, „without taking 
into account the risk of being declined the granting of the credit”.8 

The National Supervisory Agency for Personal Data Processing said in its report in 
2006 that a characteristic of the Government Emergency Ordinance no. 99/2006 regarding 
credit institution and capital adjustment is „the exemption of personal data processing made 
by banks from getting the consent”9. Banks do not usually request the consent of the party 
explicitly and do not offer the respective person the possibility to choose. It is true that Law 
no. 677/2001 regarding the persons’ protection related to personal data processing and the 
free movement of such data10 does not define the consent, but the silence of the law can be 
completed with the definition of content from the common law11.  

In a case subjected to the attention of ANSPDCP [The National Supervisory Agency for 
Personal Data Processing], a person complained that a higher education institution transferred 
his data to a bank without his consent for the issue of a card. In such a situation, the bank broke 
both the provisions of the special law in the matter, and the Regulation of BNR [The Romanian 
National Bank] no. 6/2006 regarding the issue and use of electronic payment instruments and 
the relationships between the participants to the transactions using such instruments12. 
According to the latter, „the electronic payment instruments cannot be placed at a natural 
person’s disposal without first getting his/her express consent or as result of a written request 
submitted by such person” (art. 5 para. 2 of Chapter II „The participants’ rights and obligations 
within the transactions carried out by means of electronic payment instruments”, Section I 
„Conditions of performance of transaction and contracting clauses”). The guilty bank was 

                                                 
5 We refer to the protection that banks should offer to the clients’ personal data. If a bank employee becomes a bank 

customer too, he will benefit from a double protection of his/her personal data: one resulting from the special law and 
the other resulting from the individual labour agreement. In the latter case, see Carmen Nenu, Contractul individual 
de munc�, Ed.C.H. Beck, Bucharest, 2014, p. 218. 

6 Serge Gutwirth, Privacy and the Information Age, Rownan & Littlefield Publishers, Inc., SUA, 2002, p. 84, apud 
Gabriela Zanfir, quoted works, p.1. 

7 Ibidem. 
8 Activity Report of ANSPDCP of 2006, p. 78, www.dataprotection.ro/servlet/ViewDocument?id=499�, accessed on 

18.04.2014, time 17.20. 
9 Idem, p. 76. 

10 Published in the Official Gazette, Part I, on 790 of 12 Dec.2001. 
11 Loredana Borjoiu, Controversial issues and practical considerations of personal data processing in the banking 

system, in vol. “Legal problems in the banking field” (the works of the international conference, 29 October – 1 
November 2008, organised by the Association of Legal Counsellors from the financial-banking system and by the 
Faculty of Law within the University Babe�-Bolyai of Cluj-Napoca), Ed. Wolters Kluwer, Bucharest, 2009, p. 327. 

12 Published in the Official Gazette, Part I, on 927 of 15 Nov. 2006. 
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sanctioned for the offence of illegal personal data processing, by issuing a card without the 
express consent of the applicant and without his/her being informed accordingly.13 

A fact that could corrupt the clientele’s consent results from the tendency of banks to 
inform the targeted persons incompletely or incorrectly at the moment of personal data 
collection. It was ascertained that many times banks only refer to the purpose of processing 
and to the rights of the targeted person, generically provided by the special law, without 
specifying the condition in which they can be exerted and the destination of such data 14. 
Although banks create the impression of complying with the legal obligation of informing, 
by including the bank general conditions in the contracting documents or by a contracting 
section called „Consent”, ANSPDCP said that „the size of letters of these sections is quite 
small, so that the targeted person is tempted to get beyond such paragraphs very easily, 
without a careful reading or even without reading such information”15. 

Some other times, the purposes of personal data processing are not correctly specified and 
presented to the targeted persons. Examples: the video supervision of the targeted persons16 or 
the advertising, marketing and publicity activity achieved in order to promote the bank products 
and services. Moreover, collection of data for such activities often do not comply with the 
principle of adjustment, pertinence and non excessiveness of the data in relation to the goal of 
the activity, banks requesting information which are not relevant in this regard. 

At present, they say that these informing and consent taking clauses have become 
„refined” and „sophisticated”, being used to granting financial-banking and investment 
services, to data sending and processing by the mother companies or other companies from 
its groups, to sending such data to business partners, and to data processing for 
marketing/promotion purposes for their services17. 

Another criticized issue regarding bank activities in the field of data collection and 
sending to third parties, is the inclusion of potential clients in this activity, by means of the 
credit application before establishing the proper contracting relationships. 

Most frequently, ANSPDCP was apprised by bank clients regarding the events 
produced within the recording systems, such as credit offices. At present, on the market of 
companies providing bank risk information, there is the company S.C. Biroul de Credite 
S.A. [Credit Office] which has been a member of Credit Office European Association 
(ACCIS) since 2006. The Credit Office is defined as „an institution meant to establish the 
credit history and the reliability of natural person clients, based on the bank history and, 
implicitly, on a better assessment of crediting risk”18. 

On 26 February 2008, Decision no. 105/2007 of ANSPDCP regarding personal data 
processing made in recording systems, such as credit offices, came into force. Considering the 

                                                 
13 Activity Report of ANSPDCP of 2008, p. 42, www.dataprotection.ro/servlet/ViewDocument?id=499�, accessed on 

18.04.2014, time 21.35. 
14 Ibidem. 
15 Ibidem. 
16 It is to mention that “video supervision is only achieved by complying with the principle of proportionality of the 

legitimate purpose pursued and only in case some other prevention, protection and security measures prove not to 
be enough and/or cannot be applied. The law specifies restrictedly the purposes in the video supervision shall be 
made (...)”; see in this regard, Loredana Borjoiu, quoted works, p. 337. 

17 Loredana Borjoiu, quoted works, p. 329. In the last case, the provisions of Order no. 92/2007 become incident, 
regarding some consumer informing measures, natural persons, by the service provider economic operators within 
the previously made contracts used by them. 

18 Gheorghe Piperea, About the necessity of extension of the insolvency procedure for natural persons for over-indebtness, 
in vol. “Legal problems in the banking field” (the works of the international conference, 31 October – 2 November 2007, 
organised by the Association of Legal Counsellors from the financial-banking system and by the Faculty of Law within the 
University Babe�-Bolyai of Cluj-Napoca), Ed. Wolters Kluwer, Bucharest, 2008, pp. 513-514. 
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legitimate interest of financial and credit institutions in adopting effective policies and 
procedures to get to know the clientele better and to prevent the use of the financial-banking 
system for illegal activities, it established that „the personal data can be taken over within 
some recording systems, such as credit offices, in order to assess the solvency, to reduce the 
crediting risk and to establish the degree of indebtness of natural person debtors, by 
complying with the legal provisions regarding personal data and with the regulations from the 
financial-banking field, as well as with the provisions of this decision”(art.1 of Decision)19. 

Credit offices have to make the necessary demarches to remedy the deficiencies 
discovered regarding the inaccurate or incomplete character of information (art. 4 para. 3 of 
Decision). The quoted Decision establishes a series of conditions for reporting the debtors’ 
data by the participants to systems such as credit offices. Among them, we remember: the 
obligation to offer previous information, establishment of some limited periods of time for 
personal data storage, the contents of informing the debtors, adoption of some technical and 
organisational security measures necessary to protect the personal data etc]. 

Despite the existing regulations, the incidents regarding such recording systems still 
occurred. Thus, there are many cases where bank debtors paid up completely and in due 
time their debts to the bank, but they were registered in the records of the Credit Office as 
having arrears. Many times, during the investigations made by ANSPDCP in such 
situations, the bank representatives declared that this happened due to dome technical 
errors. However, the action of the bank was correctly appreciated by the Authority as an 
offence and the operator was sanctioned accordingly20. 

A series of complaints addressed to the Authority underlines that „some banks report 
to the Credit Office information regarding some insignificant arrears which are not directly 
due to the non-performance of the creditor, but to some informing deficiencies from the 
bank, for example regarding the payment of some fees related to liquidation of some debit 
card accounts or regarding the increase of crediting interests”21. Although the Authority 
cannot impose to banks the modification of the quantum of arrears to be reported to the 
Credit Office, upon the Credit Office’s suggestion, banks established to the end of 2006 
that debts less than RON 10 are not to be reported. The representatives of the Authority 
stated, in this regard, that ANPC [The National Authority for Consumer Protection] is the 
competent authority to intervene in order to change the minimum limit „because there are 
no personal data involved here”22. 

The Authority decided also regarding the opportunity of on-line questioning of the 
Credit Office data base in order to establish beforehand the eligibility of the potential bank 
clients, considering that such a procedure is not grounded, „because they cannot establish 
appropriate guarantees for the compliance of the targeted persons’ rights”23.  

The interest in protecting personal data cannot prevent, in any situation, the 
enforcement of legal obligations attributed to credit institutions – „in the cases clearly and 
restictedly provided for by law”.  

                                                 
19 Decision no.105/2007 of ANSPDCP regarding personal data processing made in recording systems such as credit 

offices, http://www.dataprotection.ro/servlet/ViewDocument?id=205, accessed on 21.04.2014, time 18.20. 
20 In this regard, the Activity Report of ANSPDCP in 2008, quoted works, pp.38, 69. In the same regard, Alexandra 

Popa, Erroneous data sent to the Credit Office bring fines to the banks, http://www.conso.ro/citeste-
comentariu/70/cons/Datele-eronate-transmise-la-Biroul-de-Credit-aduc-amenzi-bancilor.html, accessed on 
21.04.2014, time 18.30. 

21 Report of ANSPDCP in 2006, quoted works, p. 88.  
22 In this regard, Simona Zanfir, counsellor at the Legal and Communication Office from ANSPDCP, apud Alexandra 

Popa, in quoted works.  
23 Report of ANSPDCP in 2008, quoted works, p. 64. 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

149

 

4. Conclusions  
 

To accomplish the best personal data protection, we cannot neglect the necessity of 
data operators to take over and process such data in different purposes. Still, because of the 
frailty of the individual in front of the dangerous phenomenon of personal data collection, 
processing and use by third parties, in illegal ways and for illegal purposes, the collection, 
processing ad use of such data must be strictly and effectively regulated. 

We appreciate that at present there is no such regulation. Moreover, the national 
authority meant to ensure the compliance with the regulations in the field and with the 
acknowledgement of their non compliance, does not have enough „power” (although the 
law gives it a lot of power, the Authority does not have the administrative capacity – it vas 
small personnel, a low budget etc.). to fulfil such desiderata.  

In the doctrine, they correctly say that „the development of the information technology 
brought the lawmakers in a difficult situation, following the appearance of computers and 
of the first computer data bases. This was only the beginning of a complex and blunt 
process which is not yet ended (...)”24. We wish that the efforts of the authorities involved 
in this complex process of personal data protection should be more intense and lead to a 
personal data processing protected and secure system.  

 
 

References:  
 

1. Borjoiu, Loredana, Aspecte controversate �i considerente practice ale prelucr�rii datelor cu caracter 
personal în sistemul bancar/Controversial issues and practical considerations of personal data 
processing in the banking system), in vol. „Probleme juridice în domeniul bancar/Legal problems in the 
banking field” (the works of the international conference, 29 October – 1 November 2008, organised by 
the Association of Legal Counsellors from the financial-banking system and by the Faculty of Law within 
the University Babe�-Bolyai of Cluj-Napoca), Ed. Wolters Kluwer, Bucharest, 2009. 

2. Nenu, Carmen, Contractul individual de munc� (The Individual Labor contract) , Editura C.H.Beck, 
Bucure�ti, 2014. 

3. Piperea, Gheorghe, Despre necesitatea extinderii procedurii insolven�ei la simpli particulari pentru 
supraîndatorare/About the necessity of extension of the insolvency procedure for natural persons for 
over-indebtness, in vol. „Probleme juridice în domeniul bancar/Legal problems in the banking field” 
(the works of the international conference, 31 October – 2 November 2007, organised by the 
Association of Legal Counsellors from the financial-banking system and by the Faculty of Law within 
the University Babe�-Bolyai of Cluj-Napoca), Ed. Wolters Kluwer, Bucharest, 2008. 

4. Popa, Alexandra, Datele eronate transmise la Biroul de credit aduc amenzi b�ncilor/Erroneous data 
sent to the Credit Office bring fines to the bank, http://www.conso.ro/citeste-
comentariu/70/cons/Datele-eronate-transmise-la-Biroul-de-Credit-aduc-amenzi-bancilor.html. 

5. Zanfir, Gabriela, Drepturile persoanei, cu privire la protec�ia datelor private/The personal rights 
regarding personal data protection, Doctoral thesis, made and read within the Faculty of Law and 
Social Sciences of the University of Craiova, Craiova, 2013. 

6. Personal data protection (textbook), 
http://ori.mai.gov.ro/api/media/userfilesfile/Informare%20publica/Drepturile%20persoanelor/manual.pdf. 

7. Activity Report of ANSDCP in 2006, www.dataprotection.ro/servlet/ViewDocument?id=294. 
8. Activity Report of ANSPDCP in 2008, www.dataprotection.ro/servlet/ViewDocument?id=499�. 
9. Decision no.105/2007 of ANSPDCP regarding personal data processing made in recording systems 

such as credit offices, http://www.dataprotection.ro/servlet/ViewDocument?id=205. 
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A CRITICAL APPROACH ON UNJUST ENRICHMENT 
IN THE REGULATION OF THE CURRENT  

ROMANIAN CIVIL CODE 
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Liviu VASILESCU** 

 

 

Abstract: The repudiation of unjust enrichment has always been a moral imperative, without 

being regulated by the Civil code as a distinct source of obligations. Its penalty was established 

through Praetorian judicial interpretation, with a highlight on the creative role of jurisprudence in 

correcting the imperfection of the legal means. The current Romanian Civil Code is in the process of 

adjusting to the general European tendency towards the inclusion of unjust enrichment among the 

sources of obligations, advancing solutions that are particularly inspired by the Civil Code of 

Quebec. We aim at a critical examination of the new normative provisions that have been reserved in 

this field, expressing some views that can become the object of doctrinal reflection. 

 Keywords: unjust enrichment, Civil code, obligations. 

 
 
1. Terminology 
 
Unjust enrichment has always been one of the fundamental moral principles, indirectly 

enunciated in the famous triptych issued by the legal consultant Ulpian in an impeccable 
perfect formula that penetrating through millennia, could not have ever been more 
appropriately expressed. (praecepta iuris sunt haec: honeste vivere, alterum non laedere et 

suum cuinque tribuere). The last of them (suum cuinque tribuere)1, prompts us to give each 
person what they really deserve2. It is also worth mentioning an adage belonging to Sextus 
Pomponius: iure naturae aequmm est neminem cum alterium detrimento et iniuria fieri 

locupletiorem
3, i.e. according to natural law, no one can enrich at the expense of another). 

These are fundamental benchmarks that should pervade the entire civil law, not only in the 
field of obligations, but also in matters of real rights, inheritance or special contracts.In 
practice, unjust enrichment has been a subject on which the creative role of jurisprudence 
has fully been manifested since the last century. Being a Praetorian creation, its starting 
point was the Boudier case resolved by the French Court of Cassation on 15th June 1892 
with a solution in whose motivation it was stated that the person who procured for another 
party an advantage that could not be justified by another legal issue, was in the position of 
opening against the enriched party the action in rem verso.4 The essence of the admitted 
principle was that any unjust enrichment over another party should be sanctioned except for 

                                                 
* PhD Professor Emeritus, Valahia University of Targoviste, Romania  
** PhD student, University ,,Titu Maiorescu”, Bucharest, Romania 

1 The complete phrase is: praecepta iuris sunt haec: honeste vivere, alterum non laedere et suum cuinque tribuere.  
2 From a religious perspective: reddite quae sunt Caesaris Caesari et quae sunt Dei Deo (give Caesar what is meant 

for Caesar and Divinity what it is meant for Divinity). 
3 Digeste, 50, 17, 206. 
4 Fr. Terré, Ph. Simler, Yv. Lequette, Droit civil. Les obligations, Dalloz, Paris, 2009, p. 1059. 
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the cases in which obstacles imposed by the higher reason which precludes reimbursement 
might be opposable to its specific action of in rem verso. As the new legal construction 
seemed too bold in its grounding in general law, doctrine and jurisprudence sought to fit 
this legal situation in one of the particular sources of legal obligations provided by law. 

 
 

2. Legal nature 
 

As the expression of a law principle of maximum extension, the legal foundation of 
unjust enrichment has been constructed on several theories. Firstly, the action in rem verso 
was analysed by the French authors Aubry and Rau as a legal means to restore the balance 
between patrimonies so that everything that went from one patrimony into another, without 
a legal basis, shall be returned (versio in rem).5 The theory does not explain why not any 
impoverishment action can activate the enriched party’s refunding of the impoverished 
party. It was more convenient for the doctrine to assimilate unjust enrichment to quasi-
delict.6 Based on the Latin imperative neminem laedere, the conclusion was that any unfair 
prejudice (damnum iniuria datum) caused to another party shall be subject to ope legis 
reparation. But because tort requires full compensation for injury liability, whereas unjust 
enrichment involves the obligation of reimbursement for the enrichment value only, the 
theory could not be valid. On the other hand, if tort involves the author's delictual ability, 
unjust enrichment may be invoked against persons lacking this ability, as well.  
The author of a monumental work dedicated to the relationship between the rules of law 
and morality, sees the action in rem verso as an expression of natural obligation, so that 
unjust enrichment is where "equity intervenes to correct the imperfection of the legal 
means".

7
 Being increasingly confronted with situations that required the return of undue 

advantage in the absence of a legal text that could be invoked, in order not to risk a possible 
offense of denial of justice, jurisprudence has turned to another solution, considering that 
the party who provided undue advantage for another party would represent abnormal 

business management
8, in which gerent worked without intent to enrich gerat. However, 

this sort of assimilation was soon challenged, on grounds that business management 
without the intention to manage it was unconceivable (animus gerendi). In turn, the undue 
payment constituted another possible substantiation of the refund action, but such a solution 
could be applied only in the case of accipiens 's good faith, the one acting in bad faith being 
more severely treated.Under the current Romanian Civil Code, unjust enrichment is a 
distinct source of obligations, which obviates the call to other law enforcement agencies 
that may answer the question why the enriched party must repay the benefit that was 
unjustly provided. We shall have to detect the finality of this source of obligation.An 
analysis of the text of art. 1345 of the Romanian Civil Code emphasises that, unlike undue 
payment defined from the perspective of the recipient, unjust enrichment appears as a 
penalty for the party enriched at the expense of another party, the same concept being also 
stated in art. 1493 of the Civil Code of Quebec. Therefore, the real starting point is 
enrichment and not depletion. It is the reflection of the same classical conception on the 
finality of tort liability, taking into account the reality of the offence that must be 
sanctioned and not the injury suffered by the victim that must be under reparation. 

                                                 
5 Apud J. Flour, J-L. Aubert, É. Savaux, Droit civil. Les obligations. 2. Le fait juridique, 13-e édition, Dalloz, Paris, 2009, p. 39 
6 M. Planiol, Traité élémentaire de droit civil, tome II: Les preuves. Les contrats, Cotillon, Paris, 1900, p. 293. 
7 G. Ripert, La regle morale dans les obligations civiles, Librairie générale de droit et de jurisprudence, Paris, 1925, p. 236.  
8 Ch. Demolombe, Cours de Code Napoléon, tome XXXI, Hachette, Paris, 1882, p. 46.  
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 In our opinion, unjust enrichment should be considered as a remedy that tends to 
ameliorate the situation that is unfair for the depleted party, which determines the 
examination of the premise of any unjust enrichment in the light of the effect it produces. 
Nevertheless, if the judge has to appreciate that in certain situations, such as those to which 
we are to refer, the enriching shall not be liable for compensation as the tinting of the 
obligation is controlled by the principle of equity which is essentially the foundation of 
law.9 Therefore, just as the lesion in contracts should be analysed from an objective 
perspective, as a simple imbalance between benefits, so does unjust enrichment appear to 
us, ante omnia, as a remedy provided to the depleted party, the concrete solutions being 
nuanced according to the particularities of each case.  

 
 

3. Criticisms and suggestions 
 

3.1. Although the new regulatory texts focusing on unjust enrichment are inspired 
again from the regulations of this source of obligations provided by the Civil Code of 
Quebec Civil, the current Romanian Civil Code preserves the classical terminology of 
enrichment without a just cause, in the same manner as it was regulated by the Catala 
French Preliminary Project of Law Reform in the fields of legal obligations and 
prescription. But if the French option may be explained as a preservation of the classical 
meaning of cause, mainly viewed as an abstract cause (causa efficiens), that will justify the 
consideration of the contract in relation to counter benefit, art. 1235 of the current 
Romanian Civil Code defines it as "the reason that determines each party to conclude the 
contract" (causa finalis), on which we can hardly say that would "include both the objective 
and the subjective elements of the purpose of the contract".10 As a result, perceived from 
the perspective of the party taking advantage of another party’s performance, without any 
obligation for return, enrichment without a just cause can make sense, which cannot be said 
about enrichment without any "reason", on which we can rather apply the term of 
unjustified enrichment, as it is called by the model that inspired the new regulation, given 
that under the current Romanian Civil Code, the criterion for dichotomous classification of 
enrichment is its justification. Following the logic of the new regulations that advance 
distinct legislation for justified enrichment in art. 1346 of the Romanian Civil Code, its 
reversal can be nothing else but unjustified enrichment – a reason for which, in our 
assessment, the pair enrichment without a just cause – justified enrichment is inappropriate 
and somehow confusing.  

Then, the simple statement of the conditions of enrichment without a just cause in art. 
1345 of the Romanian Civil Code, without initially advancing its definition, is different 
from the logical sequence considered in the regulation of other sources of obligations such 
as undue payment. Therefore, it should have been more appropriate for the current 
regulation to describe firstly what enrichment without a just cause consists of, through a 
definition that could have been inspired by the one offered in Catala Preliminary Project 
that "enrichment is without a cause when the impoverished party’s loss is not the 
consequence of a liberal intention in favour of the enriched party or of the fulfillment of 
any obligation prescribed by law, by a judge or by a contract, nor is it the result of a purely 

                                                 
9 L. Pop, Îmbog��irea f�r� just� cauz� în reglementarea noului Cod civil, Dreptul nr. 7/2013, p. 42. 
10 L. Pop, Tratat de drept civil. Obliga�iile. Volumul II. Contractul, Universul Juridic, Bucure�ti, 2013 p. 354. 
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personal interest".11 Only then, would it have to specify what this type of enrichment is not, 
by superfluously using a notion contrary to the one under definition.  

 

 3.2. In our opinion, in order to clearly express the limits of compensation for the 
impoverished party, it would have been preferable the rule of the double value established 
in French jurisprudence, according to which compensation for the depleted party is 
calculated at the level of the lesser of the two values of enrichment and depletion, a solution 
also adopted by the Catala Preliminary Project.12  

 
 

4. Justified enrichment 
 

 The regulation of justified enrichment has the Civil Code of Quebec as it source of 
inspiration.13 According to the rule of art. 1346 in the Romanian Civil Code, the cases 
referred to in points a) - c) constitute justified enrichment.  

 

4.1. Execution of a valid obligation 

The first case is the one in which enrichment occurs by executing a valid obligation. 
The focus is on the surplus value is obtained due to the fulfillment of any imposed 
obligation or under a title assumed by another party who is a debtor in relation to the 
enriched party. This title may be a contract that has been validly concluded and never 
canceled, or any other source of obligations from those referred to in art. 1165 of the 
Romanian Civil Code. 

 

4.2. Non-exertion of a right against the enriched party by the depleted party 
The second case regarding enrichment resulting from the non-exercise of a right by the 

injured party against the enriched party concerns the situations in which a person, although 
injured, does not exercise the right of action under the law against the author of injury. The 
principle of availability in lawsuit offers any person who is the victim of an injury the 
possibility to decide, in absolute discretion, whether to suit or not the offender that created 
damage. As the right to action in the procedural sense is required to be exercised within 
prescribed periods, the author of injury will not be obliged to the damage reparation, thus 
becoming the beneficiary of its counter-value.  

 

4.3. Act complied with the intent to gratify (animus donandi) 
The text is focused on the situation in which the injured party commits any act, 

understood as an act of conduct for personal interest only, at their own risk or, where 
appropriate, with the intent to gratify. Although it seemed that enrichment without a just 
cause had an objective configuration, modern jurisprudence takes into account its 
psychological aspect, as well. Thus, the party concluding an act, knowing the risks to which 
they are subject, may not invoke unjust enrichment.French jurisprudence refused the legal 

                                                 
11 Art. 1337 (French Civil Code) L’enrichissement est sans cause lorsque la perte subie par l’appauvri ne procède ni de 

son intention libérale en faveur de l’enrichi, ni de l’accomplissement des obligations dont il est tenu envers lui, en 
vertu de la loi, du jugement ou du contrat, ni de la poursuite d’un intérêt purement personne. 

12 Art. 1336 (Pr. Catala). Quiconque s’enrichit sans cause au détriment d’autrui doit à celui qui s’en trouve appauvri une 
indemnité égale à la moindre des deux sommes auxquelles s’élèvent l’enrichissement et l’appauvrissement. 

13 Art. 1494 (Civil Code of Quebec) Il y a justification à l’enrichissement ou à l’appauvrissement lorsqu’il résulte de 
l’exécution d’une obligation, du défaut, par l’appauvri, d’exercer un droit qu’il peut ou aurait pu faire valoir contre 
l’enrichi ou d’un acte accompli par l’appauvri dans son intérêt personnel et exclusif ou à ses risques et périls ou, 
encore, dans une intention libérale constante.  
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action of a grandmother against the father for the obligation of his covering the minor child 
alimony though, by a prior judgment, she had been obliged to return.14 However, the 
tendency of jurisprudence is for nuanced solutions, refusing the injured party’s action only 
in the event of intent or gross negligence, not when they have acted in proper fault, a fact 
which enables us to propose that this distinction be operated in the analysed text.As for the 
act committed by the impoverished party at their own risk, an example may be the situation 
in which a party, after performing some work on the expansion of electrical system by 
placing the poles and cables up to their own house, claim, in relation with the consequential 
neighbors, their unjust enrichment consisting of the advantage created by shortening the 
network to which they would connect in the future.  

 

 4.4. Criticism 

Once again, we are offered legal texts that are insufficiently elaborated. 
 

 4.4.1. According to the provision of art. 1346. a) of the Romanian Civil Code, the 
execution of a valid obligation represents a case of justified enrichment. The text is 
elliptical because, unlike the other cases, there is no specification on the author of the 
performed duty. Being a justified enrichment case, one might understand that it is the 
execution of an obligation by the enriched party, but in fact, it is the execution of an 
obligation by the party that invokes the loss, namely the impoverished party; in our opinion, 
clarity of expression should be obvious even at the first reading of the text.  

 

 4.4.2. In unjust enrichment, the depleted party and not the enriched party should be 
considered. The statement of art. 1345 of the Romanian Civil Code which should have 
defined unjust enrichment, focuses instead on "patrimonial loss", a phrase that should have 
been preserved in all the subsequent provisions, not only for reasons of consistency of 
terminology, but also because the notion of loss is too attached to tort liability, evoking the 
imputable perpetrator, while the specific result of unjust enrichment is the patrimonial 
depletion as a result of a transfer of value imputable to the enriched party. 

 

4.4.3. The text of the article 1346 e) of the Romanian Civil Code which refers to one 
of the cases of justified enrichment resulted from "an act performed by the injured party for 
his or her personal and exclusive interest" is objectionable. In a period of consistent 
doctrinal concern for building a uniform legal terminology in the perspective of a possible 
future European contract law15, the current text of the Romanian Civil Code should have 
been developed in more accurate terms.Viewed in this context, the term "act" used in the 
provision under consideration, has the meaning of human action, of an act of conduct16, the 
only one which is regarded as having been accomplished, not concluded, as in the case of a 
legal act. Simultaneously, the current Romanian Civil Code uses the same term in its other 
sense of legal act, as it clearly results from the phrase "unilateral act as a source of 
obligations" used as the name of section 2 of the field of unilateral legal act.  

 
 

                                                 
14 J. Flour, J.-L. Aubert, É. Savaux, op. cit., p. 52.  
15 B. Fauvarque-Cosson, D. Mazeaud, Projet de Cadre commun de référence: Terminologie contractuelle commune et 

Principes contractuells communs, Société de Législation Comparée, Paris, 2008. 
16 For the significance of this term in the Civil Law of Quebec, see B. Moore, La classification des sources des 

obligations: courte histoire d’une valse-hésitation (htp://www.editionsthemis.com) 
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5. Effects of unjust enrichment 
 

5.1. Generating obligation relation 

As mentioned previously, the starting point in the analysis of unjust enrichment is the 
effect caused to the impoverished party. However, the relation of obligation arises when the 
enriched party is individualised and enrichment is determined, so that through an action 
specific to this spring of obligations (actio de in rem verso), the depleted party as an active 
subject of the right to claim, can request that the enriched party, as the passive subject of 
the same relation should be ordered the reimbursement or indemnity of the benefit 
provided. Under the conditions imposed by art. 1345 of the Romanian Civil Code, the 
obligation of restitution may not exceed the patrimonial loss suffered by the plaintiff nor 
the defendant’s enrichment limits. 

 

 5.2. Forms of refund 
Article 1639 of the Romanian Civil Code establishes the rule of restitution in kind of 

the benefits, which in the matters that concern us, requires the restitution of the received 
property. But when restitution in kind cannot take place because of the impossibility or of a 
serious impediment or when the return consists of services already performed, art. 1640 of 
the Romanian Civil Code provides that restitution occurs by equivalen  

 

5.3. Determination of the enrichment date 
According to the provision of para. (1) of art. 1347 of the Romanian Civil Code, in order to 

be subject to refund, enrichment must subsist on at the time when the court is notified. In its present 
formulation, the rule seems to refer to the interest of the action that must subsist at the time of the 
court notification (pas d’intérêt, pas d’action). However, the following provisions of para. (2) of 
the same article 1347 of the Romanian Civil Code provides that "the enriched party is bound to 
return the benefit, as provided in art. 1639-1647". But in the field of restitution by equivalent, 
article 1640 para. (2) provides that the amount of benefits is estimated at "the time when the debtor 
has received what must be returned." The author of the most important study dedicated to unjust 
enrichment in the regulations of the current Romanian Civil Code considers that the wording of art. 
1347 para. (1) of the Civil Code applies to "both the existence of restitution and its scope"17, a 
conclusion based on the principle specialia generalibus derogant, according to which "the 
competition between the general rules of restitution and the special legal rules of restitution 
generated by for unjust enrichment is resolved in the favour of the special rules"18. On the merits, 
the distinguished teacher’s reasoning is quite judicious. Without taking the contrary, we consider 
that the normative text also leaves room for another interpretation, as shown below.  

 
5.4. Criticism and suggestions 
Although the current provisions on unjust enrichment had the Civil Code of Quebec as 

a model, the application of the selective filtering has affected the consistency of the 
regulation.  

 

5.4.1. While the model considered, i.e. art. 1495 of the Civil Code of Quebec, has two 
separate provisions, the Romanian Civil Code provision in paragraph (1) is that compensation 
for the depleted party occurs only if enrichment subsists at the time of the formal request and 
in paragraph (2) that both enrichment and depletion shall be assessed at the date of the 

                                                 
17 L. Pop, Îmbog��irea f�r� just� cauz� în reglementarea noului Cod civil, Dreptul nr.7/2013, p.38 
18 L. Pop, Îmbog��irea f�r� just� cauz� în reglementarea noului Cod civil, Dreptul nr.7/2013, p.38 
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request, except for the case when the enriched party acts in bad faith19; through a failed 
innovation, the authors maintain in their texts of art. 1437, para. (1) the former statutory 
provision concerning the existence of enriching at the date of application, and to simplify 
things, the latter provision of para. (2) referring to the obligation of restitution, submits to the 
regulation of art. 1639-1647 of the Romanian Civil Code regarding restitution of benefits in 
general. But according to the art. 1640 para. (2) "the amount of benefits is assessed at the time 
when the debtor received what must be returned." Therefore, the former provision of art. 1437 
para. (1) of the Romanian Civil Code, focusing on the condition of the enrichment subsistence 
at the date of the request, is closely related to the existence of a legitimate interest of action, 
which is assessed at the time of application, whereas evaluation of enrichment is, this time, a 
legal operation of quantification of enrichment. This explains the distinction made by art. 
1493 of the Civil Code of Quebec. Therefore, we cannot agree to the opinion expressed above 
that this text "applies both to the existence of restitution obligation and to its extent", 
considering it as a forced interpretation of the legal texts. In our opinion, the legal provisions 
concerned should be revised so that, in order to determine the value of enrichment requires to 
be made at the time of application, the legal statement should provide this rule expressly. 
Another solution could be that the reference standard of art. 1347, para. (2) of the Romanian 
Civil Code should expressly provide that the principle established in art. 1640 para. (2) shall 
not apply in respect of unjust enrichment. In another aspect, not only enriching must subsist at 
the date of the court notification, but also the depletion suffered by the other party, without 
which we cannot speak of the existence of unjust enrichment, as defined in art. 1345 of the 
Romanian Civil Code. For the same reasons, both patrimonial modifications are to be 
assessed at the same time, as required in the Catala Preliminary Project20. 

5.4.2. The sanction on unjust enrichment is the restitution of benefits, specific to the 
action in rem verso and subject to the general rules established by the regulations of Title 
VIII, Book V of the Romanian Civil Code, a solution shared by both the doctrine anterior to 
the current Romanian Civil Code and by the one that influenced the new regulations21. 
Nevertheless, in many cases of unjustified enrichment, the court imposes compensation of 
the depleted party as expressly provided in the Quebec Civil Code22, the Italian Civil 
Code23 and Catala project24. Furthermore, according to art. 1637 of the Romanian Civil 
Code, the restitution can occur in nature or by equivalent, following the assessment of 
benefits calculated at the time when the debtor has received what must be returned, so that 
restitution in kind remains just a desideratum; in reality, what usually happens is the 
depleted party’s compensation, an operation that, according to the French doctrine has as 
finality "a fair monetary compensation of unjustifiable losses"25. 

 

                                                 
19 Art. 1495 (Civil Code of Quebec) L'indemnité n'est due que si l'enrichissement subsiste au jour de la demande. Tant 

l'enrichissement que l'appauvrissement s'apprécient au jour de la demande; toutefois, si les circonstances indiquent 
la mauvaise foi de l'enrichi, l'enrichissement peut s'apprécier au temps où il en a bénéficié. 

20Art. 1339 (French Civil Code). L’enrichissement et l’appauvrissement s’apprécient au jour de la demande. Toutefois, 
en cas de mauvaise foi de l’enrichi, l’enrichissement s’appréciera au temps où il en a bénéficié.  

21 L. Pop, Tratat de drept civil. Obliga�iile. Volumul II. Contractul, Universul Juridic, Bucure�ti, 2013, p. 354. 
22 Art. 1493 (Civil Code of Quebec). Celui qui s’enrichit aux dépens d’autrui doit, jusqu’à concurrence de son 

enrichissement, indemniser ce dernier de son appauvrissement corrélatif s’il n’existe aucune justification à 
l’enrichissement ou à l’appauvrissement. 

23 Art. 2041 (Italian Civil Code). Azione generale di arrichimento. Chi, senza una giusta causa, si è arricchito a danno di 
un’altra persona è tenuto, nei limiti dell’arricchimento, a indennizzare quest’ultima della correlativa diminuzione 
patrimoniale. 

24 Art. 1336 (Project Catala). Quiconque s’enrichit sans cause au détriment d’autrui doit à celui qui s’en trouve appauvri 
une indemnité égale à la moindre des deux sommes auxquelles s’élèvent l’enrichissement et l’appauvrissement. 

25 Le Gallou, La notion d’indemnité en droit privé, Librairie générale de droit et de jurisprudence, Paris, 2007, nr. 351. 
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6. Subsidiarity of the action alleging unjust enrichment. 
 

6.1. Legal principle 
The action for restitution based on unjust enrichment cannot be passed when the 

depleted party has opened an action based on the other sources of obligations stipulated in 
art. 1165 of the Romanian Civil Code (contract, unilateral legal act, business management, 
undue payments, unlawful act or any other act or fact of law generating an obligation). 
From a procedural perspective, whenever the applicant has at hand another action for the 
recovery of his right, the sued party can invoke this exception as a fine of inadmissibility at 
any stage of the process. 

 

6.2. Application of the principle of subsidiarity 

According to the doctrine, subsidiarity of unjust enrichment is manifested in two directions26:  
 - in the case of direct enrichment accomplished between two parties, without the 

intervention of a third party, the action in rem verso cannot substitute another action against 
the enriched party that the depleted party had opened, but whose right of action has been 
prescribed or the authority of the judgment intervened or when the admission of the 
depleted party’s action needed more restrictive probation, such as contractual liability 
where the plaintiff must prove the contract basis under which the legal action was 
formulated; 
 - when enrichment is indirect , i.e. a third party transits heritage, the principle of 
subsidiarity requires that, firstly, the depleted party sues the third party and only if 
insolvent, the depleted party may act against the enriched party.  

 

6.3. Comments 
 

6.3.1 Manifesting the same inconsistency in terminology, the current regulation uses 
different terms to designate the same parties involved in unjust enrichment: while the text 
of art. 1348 of the Romanian Civil Code refers to the prejudiced party, the provisions of art. 
1346 letters b) and c) of the Civil Code mention the damaged party, contrary to the 
requirements of regulation that the same concepts are to be expressed by the same legal 
terms, especially where legal language is nuanced. According to the doctrine, damage is 
any loss of value, while prejudice is considered to be the legal expression of damage27. On 
the other hand, as this terminology is specific to liability while unjust enrichment is 
established as a distinct source of obligations, an appropriate specialisation of legal 
language was needed. Similarly to the case of business management, where the parties are 
named gerent and gerat, in this case, they should be called the enriched party and the 
depleted party, terms used also in the relevant civil law doctrine and in the proposals for 
codifying the law of obligations, such as the Catala Preliminary Project Catala28.  
 

6.3.2. As the subsidiary character of unjust enrichment is concerned, the marginal 
name of art. 1348 of the Romanian Civil Code, we have to appreciate the remark made by 

                                                 
26 Fr. Terré, Ph. Simler, Yv. Lequette, op. cit., p. 1067-1068.  
27 S. Neculaescu, Izvoarele obliga�iilor în Codul civil (art. 1164-1395), Ed. C.H.Beck, Bucharest, 2013, p. 588 and the 

next pages. 
28 Art. 1338 (Project Catala). L’appauvri n’a pas d’action quand les autres recours dont il disposait se heurtent à des 

obstacles de droit comme la prescription, ou lorsque son appauvrissement résulte d’une faute grave de sa part. 
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Professor Liviu Pop that "qualifying the action in rem verso as being subsidiary is 
wrong"29. Indeed, the term "subsidiary" has the etymological origin in the Latin subsidium, 
meaning backup (in antiquity, the military troops in reserve were designated as 
subsidiaries) and from a contemporary linguistic approach subsidiarity refers to any 
additional element that reinforces a main structure. However, action in rem verso is not a 
legal way under reserve; on the contrary, it is not admissible when the party has other 
choices for legal action. This type of formulation is part of the stereotypes of language 
taken from the classical doctrine of civil law; it is detectable in the Italian Civil Code30, 
while the French proposals to reform the law of obligations avoids it. 
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29 L. Pop, Îmbog��irea f�r� just� cauz� în reglementarea noului Cod civil, Dreptul nr. 7/2013, p. 34-35. 
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ASPECTS OF RIGHT  

OF USE IN TENANCY AGREEMENTS 
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Summary: The numerous hypotheses imagined upon concluding a tenancy agreement, in terms 

of people who may be the tenant or landlord, can be analyzed both under the provisions of the Civil 

Code as well as the Code of Civil Procedure. This paper aims to highlight the main issues related to 

the ability of the contractual parties in such an agreement in common law, taking into account the 

provisions of the new codes, with references to previous legal or jurisprudential solutions as well. 

Keywords: lessor, tenant/lessee, right of use, New Civil Code, New Code of Civil Procedure, 

general rules 

 
 

1. Presentation 
 

In common law tenancy agreements the parties, the lessor and the lessee may be any 
natural person or legal entity. There are no restrictions of use in relation to this aspect. 

Any limitation on a person’s right of use should be regulated expressly by law1, with 
total impediment is equivalent to not recognizing the person as a subject of law, which is 
inadmissible.2 In order to be lessor or lessee under common law it is essential for a person 
to possess a good, to be able to use it for themselves, and another person to accept to pay a 
price in exchange for this service. The provisions of the New Civil Code, although not 
substantially different from those of the previous code, require some clarification and 
interpretation of the rules applicable for observing the solution chosen by legislature. 

 

 
2. Right of use in the tenancy agreement 
 

The lessor can be the owner, holder of a real right of usufruct, the right to superficies3, 
the tenant of another contract, all of whom have the legally acknowledged possibility to use 
that property in perpetuity or temporarily.  

In what concerns the depositary, the hypothesis of the lessor can no longer be 
imagined, in contrast to the nature of the laws regulating the role of depository4 who is 

                                                 
* Associate Professor PhD, Faculty of Juridical and Administrative Sciences, University of Pitesti 
** Assistant PhD, Faculty of Juridical and Administrative Sciences, University of Pitesti; Post-doctoral researcher, Titu 
Maiorescu University, Bucharest; My contribution at this work was supported by the strategic grant 
POSDRU/159/1.5/S/141699, Project ID 141699, co-financed by the European Social Fund within the Sectorial 
Operational Program Human Resourses Development 2007-2013. 

1 Article 29 paragraph 1 from the New Civil Code, forrnerly Article 6 paragraph 1 from D. nr. 31/1954. 
2 Gh. Beleiu, Drept civil român. Introducere în dreptul civil român, Subiectele dreptului civil, Casa de Editur� �i pres� 

“Sansa” SRL, Bucure�ti, 1994; O. Ungureanu, Drept civil. Persoanele, Editura Rosetti, Bucure�ti, 2003, p. 63-64; E. 
Chelaru, Drept civil. Persoanele, Editura ALL BECK, Bucure�ti, 2003, p. 74 – cases of lack of right of use are always 
special, the civil one being the equivalent of a “genuine civil death”. 

3 C. Hamangiu, I. Rosetti-B�l�nescu, Al. B�icoianu, Tratat de drept civil român, vol. II, Editura C.H. Beck, Bucure�ti, 
2008, p. 592; M.B. Cantacuzino, Elementele dreptului civil, Editura All Educational, Bucure�ti, 1998, p. 651; T. Huc, 
Commentaire theorique & pratique du Code civil, Tome dixieme, Paris, 1897, p. 363. 

4 V.J. Neret, Le sous contrat, Bibliotheque de droit prive, t. 163, LGDJ, 1979, paragraf 245. 
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required only to preserve the property and return it at the end of the contract (Article 2013 
New Civil Code5). 

The user or the holder of the real habitation right cannot be the lessor. The strict, 
personal nature of these rights limits the possibilities of their holder. Thus, Article 752 of 
the New Civil Code expressly provides that „the right of use or habitation may not be 
transferred, and the object covered by these rights may not be leased or let where 
necessary.” Therefore, the solution identified in applying Article 572 paragraph 2 from the 
previous Civil Code, according to which, the inhabitant could rent part of the house which 
he did not occupy since it exceeds his housing needs6, it is no longer allowed on the 
contrary is prohibited by law. 

In a legal rule - Article 1784 - the Civil Code establishes the terms of the lease the 
same inability to conclude the contract as in the of a sale. Article 1654 and 1655 of the New 
Civil Code are applicable, properly and the lease by analogy, applies to the provisions of 
article 1653 from the New Civil Code. 

The phrase „proper” refers to the inability to buy, for the purposes of acquiring the 
right arising from the contract, namely the inability to sell under Article 1655 from New 
Civil Code, respectively to transmit the right of use of this property to people through the 
tenancy agreement. 

As lessees, the following persons are limited in their right of use, either directly or 
through intermediaries, even by public auction, the tenant directly or through 
intermediaries, even in public auction:  

a) trustees, who are responsible for the property to be sold, with the exception of cases 
where measures were taken to avoid a conflict of interest (Article 1304 paragraph 1 
from the New Civil Code); 

b) parents, legal guardian, trustees, provisional administrators, for property of the their 
representees; 

 c) civil servants, judges, insolvency practitioners, executors, and other such persons 
who may influence the conditions of the sale made through them or which concern 
the property which they manage or supervise. 

Regarding the inability to acquire litigious rights regarding the tenancy agreement, 
Article 1653 from New Civil Code shows that judges, prosecutors, court clerks, bailiffs, 
lawyers, notaries public, lawyers and insolvency practitioners cannot purchase directly or 
through intermediaries, the rights that are contentious jurisdiction of the court in whose 
jurisdiction they operate, even if the dispute carries over ownership of the property that is 
the subject of the lease. 

Concerning the inability to transmit through the tenancy agreement the use of their 
own property, the code provides that the trustees, parents, guardians, trustees, provisional 
administrators, civil servants, judges, insolvency practitioners, executors and other people 
who can influence the condition of the conclusion of the contract, cannot conclude the 
contract concerning their own property, for a price that consists in a sum of money obtained 
either from the sale or exploitation of property or assets that they manage or the 
administration of which they supervise. 

                                                 
5 Article 2013 paragraph 1 from the New Civil Code - Depositiong agreement is the contract whereby the depositor receives 

from the depositee a movable property, with the obligation of keeping it for a period of time and return it in kind. 
6 I. P. Filipescu, Drept civil, Dreptul de proprietate �i alte drepturi reale, Editura Actami, Bucuresti, 1994, p. 251 ; O. 

Ungureanu, Drepturile reale. Curs practic, Editura Rosetti, Bucure�ti, 2001, p. 131; E. Chelaru, Curs de drept civil. 
Drepturile reale principale, Editura ALL BECK, Bucure�ti, 2000, p. 169; L. Pop, Dreptul de proprietate �i 
dezmembr�mintele sale, edi�ie rev�zut� �i completat�, Editura Lumina Lex, Bucure�ti, 2001, p. 198. 
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 The debtor in question may conclude a valid tenancy agreement of the property in 
question, but its enforceability shall be determined by the rules prescribed in Article 777 of 
the New Code of Civil Procedure in case of movable property and Article 827 of the New 
Code of Civil Procedure, in the case of immovable property. 

In the first case the rental of property acquired remain in existence, or, if appropriate, 
are terminated according to law but the acquirer is not bound by the agreement or other 
legal act when the agreed price is less than a third of the market price or lower than the 
rental price from the previous lease or previous legal acts (Article 777 paragraph 1 from the 
New Code of Civil Procedure). 

In terms of real estate, any rent or lease agreement, made by the debtor or a third party 
purchaser after the prosecution is registered in the land registry and are not opposing the 
plaintiff creditor or the acquirer, while previous renting or leasing can be opposed by both 
the plaintiff creditor and the acquirer, though they are not bound by the lease when the 
agreed price is lower by a third than the market price or lower than the price of previous 
leases (Article 827 paragraph 1 of the New Code of Civil Procedure). 

The seizure administrator appointed in foreclosure proceedings, acts as administrator 
entrusted with the simple administration of the property of others7, his duties resulting from 
the provisions of the Civil Code referring to the simple administration of the property of 
others. Article 795 from the New Civil Code provides that this person is required to 
perform any act necessary for the preservation of assets and to draft the relevant documents 
needed so that they can be used for their usual intended purpose. The administrator must 
gather the profits made off the property, to collect administered receivables, issuing the 
correct valid receipts, to exercise the rights attached to the securities he has in his 
administration, such as voting, conversion and redemption, investing money under his 
management, in accordance with the law, and with the authorization of the recipient or the 
court he will be able to sell an individually determined asset or to mortgage it when 
necessary to preserve asset value ( Articles 796-799 from the New Civil Code). 

In case of procedure of forced follow-up of unharvested fruit and crops the seizure 
administrator is required to gather, keep and store fruit or crops and in special cases as 
stated in Article 798 paragraph 5 from the New Code of Civil Procedure8 sell goods for the 
going market rate, with the permission of the court-appointed bailiff. 

If case of follow-up pf general revenues of buildings, the New Code of Civil 
Procedure provides that it may take measures to keep up and maintain the building, to sow 
and plant orchards or vineyards and to collect rents and other income, leases on land or any 
other immovable possessions, pay income tax and local taxes, the interest on mortgage, 
insurance, and generally any debts with successive payment date in relation to that 
property. He may terminate existing lease contracts, according to contractual clauses, to 
move for the eviction of occupants, with the approval of the court, and seize on behalf of 
the owner, their mobile assets found on the immovable property (Article 802 paragraph 3 

                                                 
7 Unlike the simple administrator, the empowered administrator is held to preserve and exploit the property for profit, to 

increase the patrimony or to declare the decline of patrimony, to the extent that it appears in the beneficiary’s best 
interest (art.800NCC). To that purpose, the administrator may dispose of the property in exchange for money or 
mortgage it, to change their purpose as well ad carry out any necessary or useful acts, including any form of 
investment (Article 801 from the New Civil Code). 

8 “The court-appointed executor may allow the seizure administrator to sell the property for the current going rate, 
without keeping it reserve, in such cases as: 1. the fruit or the harvest are likely to bel ost, damaged or devalued and 
need to be urgently sold; 2. depositing them is impossible or leads to disproportionate expenses in relation to the 
value of the fruit or harvests.” 
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from the New Code of Civil Procedure)9. However, the seizure administrator may let or 
lease it with the approval of the enforcement court for a maximum of 2 years (Article 802 
paragraph 5 from the New Code of Civil Procedure). 

Also, in case of indirect property enforcement, Article 831 paragraph 1 letter e) from 
the New Code of Civil Procedure provides that seizure administrator may conclude, with 
approval of the court, a lease for a maximum of 2 years. 

The leasing of another person’s property is not excluded. Should the possessor believe 
himself the owner in good faith he may enter into a lease agreement with a third party, despite the 
unenforceability of this legal act on the true owner.10 The act completed also by a possessor in bad 
faith has the same effect. The important point in the conclusion of the agreement is the possibility, 
at least on a temporary basis, of the holder to purchase the use of the property from the tenant.11 

Unenforceability of the lease to the true owner cannot be invoked if the lessor upon 
concluding the contract had a title which justified use of the property, but was later 
canceled or terminated12 and the tenant was in good faith. Therefore, Article 1819 from the 
New Civil Code states that although terminating the right allowing the lessor the use of the 
leased asset entails the termination of the tenancy, the lease remains in effect even after the 
termination of the agreement and nullification of the lessor title during a period to be 
stipulated by the contractual parties, for a period of one year from the date of nullification 
of the lessor’s title, if the lessee has been in good faith to end of the lease. 

Under the previous regulation, depending on the time the lease was concluded the 
theory of the apparent lessor13 applies. The lessor is perceived by others as the owner on the 
basis of common and undispelled errors concerning the quality of owner.14 

De lege lata, the Civil Code gives the tenancy agreement a term of maximum one year 
from the date of dissolution of the lessor’s title if the lessee took on the lease in good faith. 

Leasing a common property. 
The rental of another person’s property poses the question also of the consented lease by 

the sole joint owner, in the absence of others, of the common property, given the similarities 
between hypotheses and in need of solutions, especially in order to protect third parties. 

It is clear that as long as the other joint owners do not oppose the contract by any 
means, it will actually take effect as a valid contract. 

However, if any of the joint owners remarks that the agreement was concluded without 
his consent, a solution must be identified to maintain or on the contrary annul the contract, 
in relation to the persons who concluded it. 

It was noted from the literature developed under the previous code that the requirements 
to apply the theory of the apparent owner are primarily good faith on the part of the acquirer 
and secondly the common error and uncorrected error on the identity of the transmitter as 
exclusive owner.15 The person presenting himself to all third parties as the owner is in fact the 

                                                 
9 S. Zilberstein, V.M. Ciobanu, Tratat de executare silit�, Editura lumina Lex, Bucure�ti, 2001, p. 418. 
10A. Bénabent, Droit civil, Les contrats spéciaux civils et commerciaux, Montchrestien, Paris, 2011, p. 221. 
11 Jurispruden�a american� ca izvor de drept R.A. Cunningham, The Law of Property 11.7 (3d ed. 2000) în Parella, 

R.E., Survey of New York law: real property, 51 Syracuse Law Review 703, 2001. 
12 I. Deleanu, P�r�ile �i Ter�ii. Relativitatea �i Opozabilitatea efectelor juridice, Editura Rosetti, Bucure�ti, 2002, p. 63. 
13 P. Zajac, Le bail accidentel de la chose d’autrui, J.C.P., edition N, 1995, I. 641; 
14 We find the same in French jurisprudence, in Bulletin de la Cour de Cassation III, 31. 
15 The theory of the apparent owner is most often found in matters of probate. So, for the application of the theory in 

this field, refer to Fr. Deak, Tratat de drept succesoral, Editura Lumina Lex, Bucure�ti, 1998, p. 78 �i O. Ungureanu, 
C. Munteanu, Drept civil. Drepturile reale, Editia a II-a, Ed. Rosetti, Bucure�ti, 2005, p. 206. In order to in matters of 
probate, it is necessary that the act have a particular title, onerous, a third party acting in good fait hand proof that 
there was a common error over the identity of the bequather as owner – heir appartent. 
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possessor of the property and he expresses both a desire to behave towards the property as the 
true owner, i.e. animus and actually holding it, corpus. If these conditions are met and proved, 
the lease will be considered valid. The third tenant will benefit further from the contract, the 
other joint owners are in turn bound to respect his rights.  

However, if another lease of the property is granted when there is no joint ownership, the 
intentional element of possession is determined more easily. In case of joint ownership, if the 
person granting the lease is not in full possession, the intentional element becomes a procedural 
vice of ambiguity16. Thus the application of the theory mentioned before is excluded. 

It was retained that joint ownership entails also the performance of unknown claims of 
ownership to the other joint owners, who may be subject to later ratification of the 
agreement by the joint-sharer - ratihabitio mandato aequiparatur. 

As such, the literature17presented in time several opinions, ranging from canceling the 
contract drawn up only by one or by only some of the joint owners, to confirming it with 
the consequence of partitioning between joint owners of only the civil fruits resulted. 

Subsequently, under the same code, it was held that the lease as an act of administration 
cannot be made as a general rule by other people that the co-owners18, maintaining unanimity 
determined inside doctrine given the lack of texts expressly covering it for this purpose. 
However, judicial practice has also accepted contracts by one joint owner if renting has 
proved useful for all and none of the joint owners opposed the drafting of the document. 

The tendency to validate the agreement concluded without respecting the rule of 
unanimity has emerged as the general idea for safeguarding the legal act theory in question 
is of particular importance, in the idea of protecting the interests of third parties acting in 
good faith extending its applicability due the true owner also. 

De lege lata, according to Article 641 paragraph 1 from the Civil Code is devoted to the 
rule that administrative acts, such as the completion or termination of tenancy agreements 
relating to the joint property can be made only with the co-owners holding a majority of 
shares. 

However, if the term of the lease is more than three years, it cannot be concluded 
without the consent of all joint owners (Article 641 final paragraph from the New Code of 
Civil Procedure). Also, if the act substantially limits the possibility of a joint owner to use 
the joint property depending on his share or which requires that an excessive burden in 
relation to his share or expenses incurred by the other joint owners cannot be carried out 
without the agreement of the joint owner. However, the interested parties may appeal to the 
court to fill in for joint proprietor who was unable to express his will or oppose abusively 
an essential act to the maintenance management of utility or value of the property. 

The refusal of a joint owner to conclude the lease agreement, may take the form of 
abuse of law in certain cases19. Such is the case when the act is not only useful but 
necessary, the property being forcibly sold to cover a joint debt and the amount obtained 
from rent reducing possibly that debt but for one of the joint owner’s objection, although he 
does not need to use the property. 

                                                 
16 E. Chelaru, Curs de drept civil. Drepturile reale principale, op.cit., p. 149. 
17D. Alexandresco, Explica�iunea teoretic� �i practic� a Dreptului civil român, Tome IX, p. 54 - borrows the rules 

expressed in old Romanian law, the Calimach Code showing that “if the joint owners are not united, neither one may 
change to dispose of any part of their fellow owners’ part.” Aubry et Rau, Cours de droit civil francais d’apres la 
methode de Zachariae, Tome cinquieme, Marchal et Billard, 1907, p. 273 ; G. Baudry – Lacantinerie, Precis de Droit 
civil – Expose des principes et les questions de detail et les controverses, Tome deuxieme, p. 129. 

18 E. Chelaru,Curs de drept civil. Drepturile reale principale, op.cit., p. 113 
19 E. Chelaru, op.cit., p. 112. 
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Article 642 of the New Civil Code shows what sanctions can be applied when the 
majority or even unanimity rule is not respected, depending on the length of the lease. 

Thus, the law states firstly that legal provisions made in contravention of these rules 
are inapplicable to the joint owner who has not consented, expressly or tacitly, and he has 
the acknowledged, before partition, to bring suit against the third party who acquired the 
joint property after the act was concluded. 

As such, the joint owner can claim restitution of the whole property, while also asking 
for damages from the other joint owners who participated in concluding the agreement. 

For joint owners who have signed the agreement without his consent, the loss of use of 
the lessee may determine the consequences provided in article 1794 from the New Civil 
Code, at his request. Returning full ownership of the property to the joint owners following 
the disturbance caused by disregarded joint owner, represents a violation of the obligation 
imposed by article 1786 letter c) of the New Civil Code, to provide the safe and practical 
use of the property throughout the lease. Thus, it terminates the agreement making the 
tenant entitled to damages with interest, except in the case when the tenant was well aware 
of the cause of eviction, namely that the other co-owner had not given his consent for lease 
agreement (Article 1794 paragraph 3 from the New Civil Code). 

As regards spouses, article 345 from the New Civil Code states that everyone has the 
right to use the joint property without the express consent of their spouse but no alienation 
of that property is possible without mutual agreement. 

Acts pertaining to the up-keep or administration of any of the joint property and joint 
property acquisition documents can be made by one spouse without the consent of the 
other. Third parties acting in good faith are protected, the New Civil Code shows that the 
spouse who did not consent to the agreement can only claim damages from the other 
spouse20, with the agreement not being annulled. 

As concerns acts of disposing of property (alienation or mortgaging with real rights), 
according to Article 346 from the New Civil Code, they cannot be concluded without the 
consent of the spouses21. The penalty that may apply in the event of violating this rule is nullity 
(Article 347 from the New Civil Code). However, if the third party acquirer performed the due 
diligence necessary to receive information about the nature of the property, the agreement 
cannot be annulled, and the injured party will only be entitled to damages from their spouse. 

As such, if a spouse concludes a tenancy agreement by him/herself, which falls within a 
category of acts of disposing of property, the other spouse may request the nullification of the 
act only if the third party acted in bad faith, but will subsequently endure the consequences of 
the agreement made by the other spouse, from whom he/she may claim damages. 

For the tenancy agreement to qualify as an act of administration or disposing, in the 
case of spouses, the law does not provide special rules, so that it must be established if the 
agreement follows the stipulations of Article 641 last paragraph from the New Civil Code, 
in the filed of regular joint property, wherefrom it turns out that they are legal acts of 
disposing, concerning the joint property. The tenancy agreements concluded for a longer 
term than three years of if they apply the general rule stipulated in article 1784, last 

                                                 
20 According to Article 34 from L nr. 71/2011, for applying the New Civil Code, Article 345 from the civil Code which 

applies to marriages from the moment the Civil Code comes into force, even if the legal act or action concerning the 
joint property came to interfere after that date. 

21 However, a spouse may possess by virtue of their onerous title of the joint movable property which can be disposed 
of following certain formalities. 
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paragraph of the New Civil Code, according to which agreements concluded with persons 
that under the law cannot enter into such administrative act, cannot exceed five years.  

Requiring a special capacity for validly concluding an act, and must take into 
consideration the fact that the propriety of the spouses is, as a rule, jointly owned, which 
according. Even if the rental benefits from special rules that show when it becomes an act 
of disposing, requiring a certain capacity to conclude a valid act, we should keep in mind 
that the property of the spouses is usually jointly held, which according to Article 668 from 
the New Civil Code accordingly completes the rules governing the legal community. Thus, 
according to Article 339 from the New Civil Code, assets acquired during the legal 
community are joint property of the spouses. This form of joint property was born under the 
law. As such, leases longer than 3 years will be considered acts of disposing if their object 
is the joint property of the spouses. 

Cases in which the spouses have signed premarital agreements, they determine the 
way in which contracts may be concluded on assets acquired during the marriage, so those 
cases before-mentioned are not relevant. 

Also, a norm governing their joint home or family residence (Article 321 from the New 
Civil Code), it follows that it can be acquired through lease, precisely it can become the object 
of a third party tenancy. Therefore, the acts that the spouses draw up, need to be analysed. 

According to Article 322 from the New Civil Code, a spouse cannot have rights over 
the family home and can not enter into acts that would be affected by the use thereof 
without the written consent of the other spouse, even when it is the sole owner of the 
property. As such, the husband can not conclude agreements on the jointly held house 
rental acts without the other spouse’s consent. 

Similarly, a spouse cannot move possessions that furnish or decorate the family home 
or dispose of them without the written consent of the other spouse but may petition the 
court to authorize the conclusion of the act though the other spouse withholds consent 
without a legitimate reason. 

The sanction for non-compliance with this interdiction, meant to protect the use of 
common household movables which ensures its use, is relative nullification, which can be 
demanded by the spouse who has not consented to the agreement. The request may be made 
only within one year from the date on which the spouse became aware of the agreement, 
but not later than one year from the date of termination of the matrimonial regime. 

However, if the registration in the land registry was not done to confirm that the 
propriety is the family home, the spouse who has not given consent may require only 
damages from the other spouse but not the nullification of the agreement, unless the third 
party acquirer knew, in some other way, that the property was the family home. 

When the house of spouses is rented, regardless of the particulars of the lease or if it is 
completed before the marriage, each spouse has a right to proper housing, so that the 
identity of the lessee is irrelevant but the role of the spouse signing the document 
determines that of the tenant (Article 323 from the New Civil Code). 

The Tenant 
Civil law does not provide special provisions for the tenant, who can be any person 

meeting the necessary capacity requirements. A tenant cannot also be owner at the same 
time, and possessing all the real attributes in the same person, since – „neque pignus, neque 

depositum, neque precarium, neque locatio rei suae consistere potest.” However, if the 
property is severed, the use of the property reverting to the beneficiary of usufruct, that 
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person can lease the property back to the owner, because during the period of usufruct only 
he can benefit from the use of that thing. 

An aspect determined by the particularity of renting is the fact that the tenant can bring 
more people with him, who constitute his family. These people are usually specified in the 
contract (Articles 1832 and 1834 from the New Civil Code) and can be the spouse, 
descendants or heirs as well as any other person that share the same house with the holder 
and were included in the lease. 

The holder is the person who signs the contract, meeting the requirements for validity, 
enforceability and possibility of opposition, but in fact the beneficiaries of the contract and 
therefore the tenants are other people who make up the holder’s family, or can be 
mentioned from various reasons in the lease, thus justifying a minimal bond to the holder.22 

The tenant’s profession 
Another important aspect concerning the tenant is the conclusion of the lease for 

premises used in the exercise of a professional activity, all the more since the exercise of a 
profession in a rented space is not prohibited, even if its main purpose if housing. 

The nature of the tenant’s profession must be assessed at the moment the agreement is 
concluded of conclusion because, if the tenant does not intend to live there but to carry out 
activities incompatible with the property, the contract can be brought into question, being 
affected in these circumstances. 

So, if the property is regarded strictly as only meant for housing, an extensive 
interpretation must therefore be made of the sense of the notion of inhabiting, so that there 
is no denying of situations in which the tenant means not only to live but also conduct 
business in the leased space. 

 When the space is located in a building with several floors and apartments, an 
apartment building or condominium, L. no. 230/2007 requires that the owner or tenant does 
not impede in any way the normal use of the residential building, creating damage to other 
owners or tenants. Otherwise, the other owners may request the court to consider measures 
for the normal use of the building, and the payment of damages. Also Article 12 paragraph 
1 letter A of H.G. No. 1588/200723 provides that members of the owners association have 
the right to rent the property, without affecting the exercise of rights and fulfillment of 
responsibilities related to the owners association. 

As such, the tenant in turn, must accept to use the property as provided in the 
Association Agreement, which is the fundamental document of the owners association (article 
5 of L. no. 230/2007) so that the prohibitions imposed by this may be imposed upon him. 

From this we can conclude that if the tenant of the space performs an activity violating 
the above-mentioned rules, he will not be able to keep the title of tenant and the agreement 
may be annulled for lack of cause. 

The same reasoning may apply to renting spaces that are not part of a building with 
several floors and apartments, the tenant is not disregarding the purpose of the space 
decided by the owner. 24 

In all cases, however due the existence of Article 1778 paragraph 3 from the New 
Civil Code, the issue of the tenant’s profession as a restriction of the tenant's ability cannot 
be accepted without express provision in the law, so that often the contract will be 

                                                 
22 A. Soare, Toleratul, în sau in afara dreptului ?, academic conference, Sibiu, 2002, unpublished work. 
23 The methodological norms for applying Law 230/2007 concerning the creation, organisation and functioning og 

owners associations, published in the Official Gazette of Romania, part I, Nr. 43 from 18 January 2008. 
24 Aubry et Rau, Cours de droit civil francais d’apres la methode de Zachariae, Tome cinquieme, op. cit., p. 309. 
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concluded, subsequently being able to demand either its nullification for lack of cause or 
because of illegality and immorality - if the legal requirements are met or the termination of 
the contract, when the respective profession can be accused of changing the use of the 
property, i.e. violation of contractual clauses.25 

 

 
3. Conclusions 
 

Determining the persons who may enter into a tenancy agreement under common law, 
without referring here to the special forms of renting or leasing residential areas, as well as 
identifying the consequences that may occur through violation of this ability are needed 
now, especially to avoid legal disputes and understanding of the applicable legal 
institutions. 
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GENERAL CONSIDERATIONS ON THE CREATION  
OF AN APPROPRIATE EUROPEAN LEGISLATIVE 

FRAMEWORK IN MATRIMONIAL MATTERS 
 

Elise-Nicoleta VÂLCU * 
Lavinia OLAH ** 

 
Abstract: The „package of union norms”, consisting of the Council Regulation (EC) No 

2201/2003, Council Decision 2010/405/EU, Council Regulation (EC) No 1259/2010, concerning both 

the jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the 

matters of parental responsibility, as well as implementing enhanced cooperation in the area of the 

law applicable to divorce and legal separation, intend to provide (1) a legal unity and clear 

framework in matrimonial area, ensuring the judicial security and access to court for all Union’s 

nationals, namely (2) harmonized norms regarding the conflict of laws in the area of divorce and 

legal separation in order to allow the spouses to easily foresee which law shall be applicable to 

matrimonial proceedings in their case.  

Keywords: matrimonial action, jurisdictional court, enhanced cooperation, uniform norm  

 
Introduction 
 

The European Union offers priority to the rights of children, specifically to his right of 
enjoying normal relations with both his parents.  

Since the application of the rules on parental responsibility often intervene in the 
context of matrimonial proceedings, it has been considered that it is appropriate the creation 
of a single legal instrument stating in the area of divorce, parental responsibility and 
recognition of judgments on the visiting rights.  

In this purpose was created the Council Regulation (EC) No 2201/2003 of 27 
November 2003 concerning jurisdiction and the recognition and enforcement of judgments 
in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) 
No 1347/2000. 

The application area and legal competence according to Regulation (EC) No 2201/2003 
 

Regarding its application, Art 1 states that the Regulation (EC) No 2201/2003 shall 
apply in civil matters related to divorce, legal separation or marriage annulment, or to the 
attribution, exercise, delegation, restriction or termination of parental responsibility. 

The matters deal with: 
rights of custody and rights of access 
guardianship or curatorship  
the designation and functions of any person or body having charge of the child's person or 
property, representing or assisting the child 
the placement of the child in a foster family or in institutional care 

Regarding the child’s property, we consider that the Regulation’s provisions are 
incident only concerning the child’s person or property, if his parents are in litigation for 

______________________ 
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the administration of his assets. On the contrary, the measures related to child’s property, 
but which do not concern his protection are stated by the Council Regulation (EC) No 
44/2001 n jurisdiction and the recognition and enforcement of judgments in civil and 
commercial matters.  

Are not under the incidence of the Regulation’s provisions aspects related to the 
establishment or contestation of paternity, annulling the adoption, child’s name and 
surname, the maintenance obligation, deeds of trust and successions etc.  

Jurisdiction. In matters relating to divorce, legal separation or marriage annulment, 

jurisdiction shall lie with the courts of the Member State: 
in whose territory: 

• the spouses are habitually resident,  
• the spouses were last habitually resident, insofar as one of them still resides there,  
• the respondent is habitually resident,  
• in the event of a joint application, either of the spouses is habitually resident, or 
• the applicant is habitually resident if he or she resided there for at least a year 

immediately before the application was made,  
• the applicant is habitually resident if he or she resided there for at least six months 

immediately before the application was made and is either a national of the Member 
State in question or, in the case of the United Kingdom and Ireland, has his or her 
"domicile" there. 

• of the nationality of both spouses. 
If, in the case subjected to trial, a counterclaim is submitted, the court competent in 

solving it is the court above mentioned, with the condition that it enters under the 
jurisdiction of the present Regulation.The grounds for jurisdiction in the area of parental 
responsibility established by the present Regulation consider both the superior interest of 
the child, as well as the criteria of proximity.  

 Therefore, are competent firstly the courts of the Member State in whose territory the child 
has his habitual residence (Art 8 of the Regulation), except the cases in which the child’s 
residence has changed or due to an agreement concluded between the owners of the parental 
responsibility. For instance, if a child legally moves to another state and acquires a new habitual 
residence, the court from his former habitual residence retain jurisdiction by derogation 
from the general rule stated by Art 8 during a three-month period following the move.  

Art 15 of the Regulation states that the courts of a Member State may decline their 

competence, if they consider that a court of another Member State with which the child has 
a particular connection, would be better placed to hear the case, or a specific part thereof 
when this is in the best interests of the child and to request it to accept jurisdiction within 
six weeks of their seisure.  

The current Regulation states the jurisdiction of courts in cases of child abduction. As 
a general rule, the courts of the EU Member States where the child was habitually resident 
immediately before the abduction shall retain their jurisdiction until the child has acquired a 
habitual residence in another Member State (subject to the agreement of all persons 
entrusted with the child and for a period of at least one year of residence). 

That court shall issue a judgement within six weeks of its seisure with the case. The 
child is heard during the proceedings, except the case in which this is inappropriate due to 
his age or degree of maturity. The return of the child cannot be denied if the person 
requesting it was not heard.  
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The court of the state where the abducted child was taken may refuse to return the 
child only if there is a serious risk of exposing the child to a physical or psychical danger 
(Art 13b of the 1980 Hague Convention). Nevertheless, the judge must decide the return of 
the child if it is established that there were taken appropriate measures ensuring his 
protection after the return. If a court decides that the child must not be returned, it must 
transfer the case file to the competent court of the EU Member State where the child had his 
habitual residence before the move. The latter takes the final decision regarding the 
returning of the child. The judge must offer the child and parties the possibility to be heard 
and also must consider all reasons and evidences based on which the first judge decided 
that the child’s return must not take place. If the judge of the EU Member State of origin 
decides differently, namely that the child’s return must take place, this decision is 
recognized automatically and is enforceable in the other EU Member State, without 
requiring a declaration of enforceability (elimination of the exequatur procedure). 

Regarding the seising of a court, the communitarian norm states that a court A court 
shall be deemed to be seised (Art 16 of the Regulation): 
at the time when the document instituting the proceedings or an equivalent document is 
lodged with the court, provided that the applicant has not subsequently failed to take the 
steps he was required to take to have service effected on the respondent; 
if the document has to be served before being lodged with the court, at the time when it is 
received by the authority responsible for service, provided that the applicant has not 
subsequently failed to take the steps he was required to take to have the document lodged 
with the court.  

Also, the current Regulation solves, if they occur, the procedural law issues, namely 
the lis pendens and dependent actions. Thus, if are submitted requests related to divorce, 
marriage annulment or parental responsibility, between the same parties in front of courts 
of different Member States, the second court ex officio shall suspend its procedures until 
the establishment of the first court’s jurisdiction. If after an analysis is established the 
jurisdiction of the first court, the second court shall decline its jurisdiction for the first. 

 
 

The issue of enhanced cooperation regarding the application law  
in matrimonial matters and communitarian judicial instruments in this area 

 

Even since the entrance into force of the Council Regulation No 2201/2003, a 
significant part of the EU Member States manifested their wish to establish an intensified 
cooperation policy between them, on the debated issue, namely in the area of the legislation 
applicable for matrimonial matters. This enhanced cooperation in the area of the legislation 
applicable for divorce and legal separation is based on the principle of mutual recognition 
of the judgements, ensuring a better compatibility between the norms of the participating 
states on the conflict of laws, providing for the states a clearer legal framework for cross-
border cases. 

Specifically, on 14 March 2005 the European Commission adopted a Green Card on 
the applicable law and jurisdiction in the area of divorce.  

On 17 July 2006, the Commission presented the project of a regulation to modify the 
Council Regulation (EC) No 2201/2003 regarding the jurisdiction and introduction of 
norms on the law applicable to matrimonial matters.  
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At its meeting on 5-6 June 2008 in Luxembourg, the Council noted that unanimity is 
not met regarding this proposal and that there are insurmountable difficulties which, at the 
time and in the near future, make impossible the unanimity. 

However, Belgium, Bulgaria, Germany, Greece, Spain, France, Italy, Latvia, 
Luxembourg, Hungary, Malta, Austria, Portugal, Romania and Slovenia subsequently 
addressed the Commission a request expressing their intent to establish between them a 
form of enhanced cooperation in the area of the law applicable in matrimonial matters. On 
3 March 2010, Greece withdrew its request. 

Nowadays, we identify in this area, the Council Regulation EC No 1259/2010 of the 
Council of 20 December 2010 implementing enhanced cooperation in the area of the law 
applicable to divorce and legal separation (Official Journal L 343, 29 December 2010), as 
well as the Council Decision No 2010/405/EU of 12 July 2010 authorizing enhanced 
cooperation in the area of the law applicable to divorce and legal separation (Official 
Journal L 189, 22 July 2010).  

Regarding the relation between the Council Regulation (EU) No 1259/2010 and the 
Council Regulation (EU) No 2201/2003, this is determined by the area of application of the 
first in the meaning that, its provisions are applicable for divorce, if there is a conflict of 

laws. Specifically, the above mentioned Regulation determines the conflictive norm 
applicable for divorce as being: 
the law of the State where the spouses are habitually resident at the time the agreement is 
concluded (the agreement that names the applicable law may be concluded and modified at 
every moment, but not after the notification of the court. If this possibility is not stated by 
the law of the forum, the spouses may name the applicable law also in front of the court 
during the proceedings. In this case, the court shall take notice of the spouses’ agreement, 
in accordance with the law of the forum); 
the law of the State where the spouses were last habitually resident, in so far as one of them 
still resides there at the time the agreement is concluded; 
the law of the State of nationality of either spouse at the time the agreement is concluded; 
the law of the forum. 

If the parties do not come to an agreement, the divorce shall be subjected to the laws 
of the state: 

• where the spouses are habitually resident at the time the court is seized;  
• where the spouses were last habitually resident, provided that the period of residence 

did not end more than 1 year before the court was seized, in so far as one of the 
spouses still resides in that State at the time the court is seized;  

• of which both spouses are nationals at the time the court is seized;  
• where the court is seized. 

  
 

 Conclusions 
 

We consider that the unity regulations in the European Union of the issue regarding the 
jurisdiction, recognition and enforcement of judgements in matrimonial matters and in the 
area of parental responsibility are „an added value” for the creation of a true judicial space. 

We must notice also the effort of the union co-legislator regarding the wish to state the 
aspects connected to the ones analysed, as for instance, the determination of the conflictive law 
in this area, thus contributing to the consolidation of a space of security, freedom and justice. 
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The desire to create a unitary vision over the space of security, freedom and justice is 
reflected in the use of the procedure of intensified cooperation, sustained mostly in the area 
of international cooperation both in civil and commercial matters, by the fundamental act of 
the European Union, namely the Treaty of Lisbon, in its Art 328 Para 1. 
 
 

References: 
 

1. Council Regulation (EC) No 2201/2003 of the Council of 27 November 2003 concerning jurisdiction 
and the recognition and enforcement of judgments in matrimonial matters and the matters of parental 
responsibility, repealing Regulation (EC) No 1347/2000 

2. Council Decision No 2010/405/EU of 12 July 2010 authorising enhanced cooperation in the area of 
the law applicable to divorce and legal separation 

3. Council Regulation (EU) No 1259/2010 of 20 December 2010 implementing enhanced cooperation in 
the area of the law applicable to divorce and legal separation 

 
 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

173

THE PETITION OF HEREDITY – A LEGACY  
TRANSMISSION ACTION 

 
Ana-Maria VASILE* 

 

 
Abstract: Usually, with the opening of inheritance, the estate is transmitted to the rightful 

successors of the deceased. There are situations in which the estate is owned by the persons whose 

rights are contested, the challengers considering they are the true heirs of the deceased. The 

procedural path trough which is contested the quality of successor and therefore by which is 

requested the recognition of the same quality for the one contesting is the civil action called petitio 

hereditas.1 It was found that in practice there are situations where heritage assets are in fact 

mastered by other persons than those who had this right. In this situation, people who claim to be the 

true inheritors have at hand an action to take possession of the inheritance. This action is called 

heredity petition. 

Keywords: liability of the estate, inheritance, deceased, debts, burden 

 
 

The concept and legal regulation of the heredity petition 
 

The civil code of 1864, unfortunately does not regulate the heredity petition, although 
this is unanimously recognized by the doctrine and the jurisprudence, as a consequence of 
the lack of interest of the legislator for regulating the main legal means of protection of 
successor rights, the expression” heredity petition” did not benefit from 1864 to the present 
time of the legal consecration in terminis, although this denomination was regularly used, 
by both literature and the judicial practice2. 

The petition of the heredity is regulated by Law no. 287/2009 in Book IV "About 
inheritance and liberality" Title IV "Transmission and partition of heritage," Chapter I 
"Transmission of heritage", Section 5 "The petition of the heredity" art.1130-1131. 

The doctrine3, concludes that "the heredity petition is an action by which a person, 
requests the court the recognition of its title of legal heir or legatee (universal or with 
universal title) and order the return of the inheritance (universality or share) of the person - 
also claiming to be the universal heir or with universal title - has these goods (or some of 
them) in this capacity, the rights claimed by the two sides being irreconcilable. 

To be more convincing, we can say that, basically it is the situation in which a person 
claims to be heir and has full or partial possession of the heritage left by a deceased person 
and another person(for example: the brother of the deceased who is a legal heir in the 
second class, being the only legal heir, claims to be heir and masters the heritage assets and 
at a certain point discovers a will and the beneficiary of the will comes and states that he is 
an universal legatee and wishes to capitalize his rights towards the brother of the deceased 
in the given example). 

                                                 
* Assistant, PhD student, “Constantin Brâncoveanu” University of Pite�ti 

1 See I. Popa, op.cit., p. 346 
2 Ilioara Genoiu, The right to inheritance in the New Civil Code, CH Beck Publishing House, Bucharest, 2012, p 410 
3 See Francisc Deak, Treaty of inheritance law, the second edition, updated and supplemented Legal Publishing 

House, Bucharest, 2002, page 478 
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The Civil Code trough article 1130 states that” the heir with universal vocation or with 
universal title can obtain at any given moment the recognition of his statute of heir against 
any person that, by claiming that it is based on the title of heir, possess all or part of the 
assets of the estate. " 

Although these legal provisions have mainly, the purpose of identifying the persons 
that can obtain recognition of the statute of heir, they allow us, equally, to define the 
heredity petition4. As a result, in the light of the mentioned provisions of the new Civil 
Code, the heredity petition can be defined as representing the real action trough which the 
heir with universal vocation or with universal title(the legal heir, universal legatee or with 
universal title)claims from the court the recognition of its quality of heir and return the 
inheritance by the defendant which, pretending that he has the title of heir, has full or 
partial possession of the heritage. 

The doctrine5 in the civil code of 1864 defined the heredity petition – petitio 

hereditatis – as being the real action trough which the plaintiff(legal heir, universal legatee 

or with universal title) asks the court for the recognition of its title of heir and return the 

inheritance by the defendant, who pretends itself to be, also, an universal heir or with 

universal title of the deceased, 

Making comparison with the doctrine in the light of the provisions of the Civil Code 
fron 1864, we can say that the present Civil Code has added to this action, trough which are 
defended the inheritance rights, a name and a definition, which helps in solving the 
recognition of the quality of heir against any person that claims to have the quality of heir. 

Trough its object, the heredity petition differentiates itself from the action in 
restitution, which refers to the simple dispute over the propriety of an estate of an 
individually determined object, as is the case when the legal heir of the deceased is refused 
the recieving of an object under word that it did not belong to the deceased, but to the third 
party that holds it today. What is specific to claim is that "the two parties are claiming 
ownership of the same good, not heirs of the same author." 

To the Petition heredity can be given as a synonym - the action of heredity6. Being 
defined in the law dictionary as the civil action trough which a heir requests in court the 
recognition of his legal or testamentary heir title(or donee of future goods) and to force the 
one who holds the assets of the inheritance, to give them back. 

 
 

2. Persons that can obtain recognition of the heir quality 
 

According to article 1130 of the Civil Code, „the heir with universal vocation or with 
universal title can obtain at any moment, the recognition of his heir quality against any person 
that, pretending that he has the title of heir, has full or partial possession of the heritage”. 

Within this action, of the heredity petition, the plaintiff claims both recognition of his 
heir quality, as well as the return of the inheritance. Therefore, the person that can have the 
plaintiff quality is the heir with universal vocation or with universal title at the inheritance 
of the deceased or his successors in rights. 

The active procedural quality(plaintiff) can only be owned by the universal heir or 
with an universal title, namely the heirs in rights. Of this action does not benefit, the legatee 

                                                 
4 I. Genoiu, Petition of heredity in the new Civil Code, the Romanian Journal of Private Law "nr.3/2011, page 79 
5 See Fr. Deak, op cit., p.478; Al. Bacaci, Gh. Com�ni��, op. Cit., p.237; D. Chiric�, op.cit., p.268; L. St�nciulescu, 

op.cit., p.457; V. Stoica, op.cit., p.323; I.Popa, op.cit., p.346; I.Genoiu, op.cit., p.355 
6 http://www.rubinian.com/dictionar_detalii.php?id=845 
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with particular title because, for handing the estate he has in hand a personal action, ex 
testamento(based on the testament), or a real confessor action or for recovery. 

With no claim on the inheritance universality, the particular legatee does not benefit 
from the petition of heredity. 7 

Instead legatees with particular title can capitalize succession rights with the help of 
the action for recovery8, of the confessor action9 or if the linked object with particular title 
is a right to claim, with the help of a personal action in the realization of this right10. 

In case of an action for recovery, the one who is the plaintiff and does not have 
possession, states that he is the owner and asks for the good because he is the owner, and 
the other one states that he won’t give it to him because he is the owner. The conflict 
between the two parties referring strictly to ownership. 

The defendant is also a person who claims to be universal or universal title successor 
and which possesses inheritance assets in this capacity (pro herede owner).11 

The passive procedure quality(defendant) may have the seemingly heir, a person who 
claims that it is equally universal or universal title successor of the deceased possessing the 
succession property. Within the heredity petition is brought to questioning the very title 
itself of successor, of the seemingly heir. 

I could have said that the true nature of the action can be established only after the 
defendant has stated his position on the applicant's request. Respondent defends himself as 
universal or universal title successor or in any other capacity. 

 

 
3. Delimitation of the petition of heredity from other actions 
 

The petition of heredity resembles other actions, but also differs from other civil actions, as 
it has a distinct object, such as: action for recovery, the personal action through which requests 
payment of a debt, of the defendant to the inheritance or partition action (the division). 

The petition of heredity and the action for recovery 
Both the heredity petition as well as the action for recovery, aim to recognize the right 

of ownership of the property in dispute. 
In the case of the heredity petition tough, it is contested first of all, the heir quality of 

the plaintiff, unlike the action for recovery, in which it disputes only that the assets owned 
by the defendant would belong to the succession. Therefore the element that makes the 
distinction between the two actions, is the way in which the defendant, defends himself, in 
the started process. 

If the one mentioned last defends as owner, the action will be, if the case, action for 
recovery, possessory action or denying action, and if the defendant, defends himself as heir, 
the action will be of heredity petition. 

                                                 
7 See Francisc Deak, op.cit., , pag. 478 
8 Represents the legal action, which is in the reach of the good's owner against the holder or against another person, 

who holds the asset, without right. 
9 Represents the real action by which the plaintiff asks the court to set by which judgment that will decide that he is the 

holder of a real right of dismemberment of ownership (usufruct, use, habitation, servitude or superficies) on the 
property of another and to compel the defendant, who may be the owner or another person, to allow the exercise full 
and undisturbed. It is an interpleader action, as questioning the actual existence of the right of the plaintiff. 

10 Civil decision no.1089 of the 22nd of November 1995, Court of Appeal of Bucharest, 
11 See Francis Deak, treaty of inheritance law, the second edition, updated and supplemented Legal Publishing House, 

Bucharest, 2002, page 478; Within the heredity petition questioning the very title of the heir apparent successor. TS, 
s.civ., Dec.nr.1051/1969 in CD, 1969 p.160. 
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The main role of the heredity petition, according to article 1131 is the recognition of 
the heir quality of the plaintiff, this also attracting the restitution of the succession assets by 
the defendant. 

The petition of heredity and the personal action through which is requested of the 
defendant to pay a debt to the succession. 

The petition of the heredity is not confused with the personal action by which the 
plaintiff asks the defendant to pay the debt to the succession, if the latter mentioned refuses 
to pay not because he is not a heir(extinguishing it by confusion), but because of the 
inexistence of the debt or its extinction by other means(for example payment, extinctive 
prescription etc.) .12 

The heredity petition, whose specificity resides in the denial of the quality of heir of 
the plaintiff, differs from the personal action through which requires the execution of the 
claim, the plaintiff inherited from the deceased, in the latter mentioned being challenged, 
only the title of creditor of the deceased.13 

So, the defendant, in the personal action, denies the existence of the debt that claims to 
have had to cuius. 

The petition of heredity and the action of partition (division) 
Sometimes of the heredity petition is recovered as a matter of injury in an action for 

partition, which however should not be confused with.14 
In the action of partition (of division) the heir plaintiff claims his share of the 

inheritance, so it seeks only to determine the share of each heir of the applicant which has 
previously been established in the Petition of the heredity. 

The petition of heredity and the action for confirming the quality of heir15 
The heredity petition should not be confused with the action for confirming the quality 

of heir either, in the later mentioned asking only for the confirmation that the plaintiff has 
the heir quality of the deceased, and not the delivering of the goods to the defendant, like in 
the case of the first action. 

Other times, the success of the petition of heredity involves admission of the action in 
cancelling the heir certificate released to the defendant, if the plaintiff considers himself to 
be injured in rights trough its release or in cancelling the will that the defendant is bases its 
quality of universal legatee or with universal title. 16 

 
 

4. The legal characteristics  
 

The legal characteristics, of the petition of heredity are: 
- it is a real action, as the heir, appears as a true owner of the open inheritance. 
It is a real action, for it aims, the dispossession of the heir apparent of the legacy he 

holds, that is, of the succession assets, the claims of the estate being targeted as a 
patrimonial value, and not as a legally asserted against the debtor 

                                                 
12 See Francisc Deak, Treaty of inheritance law, the second edition, updated and supplemented Legal Publishing 

House, Bucharest, 2002, page 479 
13 See Ilioara Genoiu, Dreptul la mo�tenire în Noul Cod Civil, Editura C.H.Beck, Bucure�ti, 2012, p 412 
14 See Francisc Deak, op. cit., pag. 479 
15 See Ilioara Genoiu, op.cit., pag. 413 
16 See Francis Deak, treaty of inheritance law, the second edition, updated and supplemented Legal Publishing House, 

Bucharest, 2002, page 479 
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-it is a dividable action between the complaining heirs, that have the right to introduce 
it on his own proportional part of the heritage, but between the defending heirs being 
started against each other. 

 Each alleged heir (in case of plurality) must act, namely to defend on their own, 
unable to represent - in the rule of law - the other heirs and the judgment obtained is 
enforceable only to the parts of the process. For example, the rejection of the action by an 
alleged heir can not be opposed with res judicata to the action brought by another heir. 

-is an imprescriptibly extinctive action, (as action trough which is requested finding 
the quality of heir). 17 In accordance with the provisions of the Civil Code art.1130 the heir 
with universal vocation or universal title can always get the recognition of his heir quality 
against any person claiming to be based on the title of heir to possess all or part of the 
assets of the estate . 

Thus the petition of heredity has an imprescriptibly extinctive character but the active 
procedural quality, is conditioned by the acceptance of inheritance, in the legal deadline of 
inheritance option of one year. 

We propose to complement the legal character of the petition of heredity and personal 
character, as it is an action, a person requests the court for recognition of its title of legal 
heir or legatee, so that only the person entitled by law may appeal this action. 

 
 

5. The effects of the heredity petition 
 

The effects of the heredity petition are provided in article 1131 of the Civil Code, 
making the distinction between the relations established between the true heir and the 
apparent heir but also the relationships established between the heir and third parties.  

If the heredity petition is accepted by the competent court, the recognition of the title 
of heir of the plaintiff occurs retrospectively, from the opening sequence, regardless of the 
moment of the introduction of the action or delivery of the judgment18. 

The court decision, which recognizes the applicant's title of heir may be required and 
imposed but only after opening the inheritance. 

The admission of the petition of heredity produces distinct effects in the relations 
between the true heir and the holder without title of the inheritance assets, on the one hand 
and in the relations between the true heirs and third parties on the other hand. 

 
5.1. The effects produced in the relations between the true heir and the holder 

without the title of the inheritance assets 

The main effect due to the admission of the petition of heredity consists in ordering the 
holder without title to the restitution of inheritance assets, to the true heir. Return is done in 
principle in nature; if restitution in nature is no longer possible, as the succession asset was 
alienated or destroyed, then the untitled owner will be forced to restitution trough 
equivalent (Art. 1131 para. 1 of the Civil Code). 

                                                 
17 According to recent doctrine, the term of one year has the nature of a limitation period, and heredity petition is not 

subject to extinctive prescription; See G. Boroi six, C. A. Anghelescu, op. cit., (2011), pp. 288-289. We mention, 
however, that other authors qualify the petition of heredity as a prescriptive action; See M. Eliescu, op. cit. (II), p 192; 
Fr. Deak, op. cit., p 537 and practice: C. A. Bucharest, v. III Code, in December. No. 3583/2001, the Civil Court 
Practice 2001-2002, p 313 

18 L. St�nciulescu, Course of civil law. Success. Hamangiu Publishing, 2012, p 219 
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The extent of restitution obligation is governed by special rules and varies as the 
defendant was in good faith or in bad faith. 

If the apparent heir was of good faith, he is forced to give back the succession assets, 
in nature and in the current state, the risk of deterioration or alienation being the duty of the 
real heir(art. 1642 C.civ.), but the apparent heir must give to the true heir only the insurance 
indemnity or compensation as apropriate. 

Regarding the fruits produced by the succesion assets, if the holder without title was of 
good faith, then he will keep the fruits produced by the good subject to restitution and will 
bear the expenses incurred in their production, in the conditions set out in art. 1645 par. 1. 19 

If the apparent heir was of bad faith he must return the goods in the condition in which 
they were took in possession or their value the day of the application or restitution if he has 
alienated them or have been destroyed or damaged, even fortuitous. Except when he proves 
that the destruction might have occurred even if the property would have been in possession 
of the true heir. 

In conclusion, when the one forced to restitution was of bad faith or when the 
restitution cause is attributed to him, he is held, according to article 1942 Civil code, to give 
back the fruits that he has acquired or may acquire and to compensate the lender for the use 
that property could have procured to him, entitled to reimbursement of costs incurred to 
produce them. According to article 1645 para.2,”when the one forced to restitution was in 
bad faith or when the cause of restitution is attributed to him, he is held after compensation 
of the costs of their production, the fruits hat he has acquired or could acquire and to 
compensate the lender for the use that the good has bought him. " 

 
5.2. The effects produced between the true heir and others 
It is possible that during the time he held the succession property (the period between 

the entry into possession of the inheritance and until the settlement of the action brought by 
the true heir), the holder without title, to have concluded legal documents to third parties, 
acts that had as object the property. Therefore we ask the question what happens to these 
legal documents signed by the owner without the title? 

In solving this problem, we must distinguish between acts of management or 
conservation and the acts of disposition that the holder without title has concluded with 
third parties. 

Regarding the acts of conservation and management of heritage assets, they remain, 
although the holder without title was not holder of the right. Keeping them is justified, 
because of their advantage in the end, benefits the true heir and it is in his interest to be 
valid (art. 960 par. 3 of the Civil Code). 

Regarding the acts of provision, as with the inheritance indignity, distinction must be 
made as provision of the acts had as object, movable or immovable property. 

a) If the object of the act of disposal is represented by an immovable object and if it 
was alienated to a third party of good faith, the third party keeps the object by virtue of the 
principle "good faith possession is property title worth" (art. 937 par. 1). 

b) Regarding the acts of provision, made by the holder without title on the buildings, 
in the old regulation, doctrine and jurisprudence, acknowledged the validity of the theory of 

                                                 
19 If he was of good faith, the one forced to refund acquires the property fruit products subject to refund, and bear the 

costs engaged with their production. He owes no allowance for the use of property, except where such use was the 
main object of the benefit and where the property was, by nature, subject to a rapid depreciation. 
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the apparent heir according to which if the following conditions were met, the concluded 
act is maintained: 

- The act of alienation has been made with particular title; 
- The act of alienation to have been for pecuniary interest; 
- The third party who contracted with the apparent heir to be of good faith; 
- To have been a common error (error communis facit ius); 
- The third party error to be excusable, "otherwise the third party's claim would be 

based on his own fault" or invincible (third party not having how to discover that the 
apparent heir is not the real successor). 

Currently, the new Civil Code enshrined the principle of the effect of incorporation of 
listed buildings in the land register: when the law provides otherwise, the real rights on real 
estates contained in the land register is acquired, both between the parties and against third 
parties only by their inclusion in the land (art. 885 Civil Code). 

In these circumstances, the apparent heir theory is not current, unable to consider that 
it is an application of the principle of error communis facit ius, taking into account the 
provisions of par. 4 of art. 17 Civil Code 

Alienation of real estate documents for pecuniary interest by third party of good faith 
will not be dismantled only if the conditions laid down by the provisions of the land book 
material (Art. 1131 para. 2 in conjunction with Art. 960 para. 3) and Article 901 of the Civil 
Code, taking into account the provisions of art. 76 and 79 of Law no. 71/2011 for the 
implementation of this article. 
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THE CONCEPT OF CONSTITUTIONALIZATION 
IN RELATION WITH CODIFICATION  

AND CONSTITUTIONALISM 
 

Andra IFTIMIEI* 
 

 

Abstract: The constitutionalization concept requires special attention and punctual definition. 

For this purpose, reference to other antagonistic or complementary concepts helps to crystallize the 

notion. We identify among concepts to compare: codification and constitutionalism. The aim of this 

article is to identify particularities of analized concept and also to emphasize the independence of 

constitutionalization. 

Keywords: constitutionalization, codification, constitutionalism. 

 
 
The notion of constitutionalization aroused numerous controversies, being often 

regarded as the constitutionalists’ ambition to enrapture. The subsequent approach, founded 
on the evolution of constitutionality review, highlighted the need to discriminate the concept 
from other similar or antagonistic concepts (codification, constitutionalism, constitutionality, 
conventionality), but which caused confusion, especially for theorists. The thorough 
understanding of the constitutionalization phenomenon has the merit to outline the framework 
for action, as well as to foreshadow the effects of constitutionalization in the field of law. 

 
 

A. According to the criterion of legal nature  
 

a. Systemization of constitutionalization through codification  

Apparently without establishing a viable relation, the two notions – codification and 
constitutionalization – are analyzed together, since codification may stand for one of the 
techniques of constitutionalization. Therefore, one may discuss about a 
constitutionalization of law through codification. The concept of codification has very 
deep roots in history, its beginning being considered of biblical nature. Moses’ 
Decalogue or the Book of Deuteronomy (in Chap. 5 – Repetition of the Ten 
Commandments) of the Old Testament1 may be considered incipient forms of 
codification. But, the first codes, in the full sense of the word, originated in the Middle 
East (the first code discovered by historians is the Code of Ur-Nammu, the founder of the 
Ur dynasty, around 2100 BC, the Code of the Sovereign Lipit - Ishtar, around 1920 BC, 
as well as Hammurabi’s Code, approximately 1780 BC2).  

The attempt to define the movement of codification may stress upon the idea that the 
unification and systematization of law are the essential components of codification. Hence, 
one may establish a first relation between codification and constitutionalization, since the 
latter is equally structured on these guidelines. Contemporary codification seems to be 
supported by the will of the political to reduce legislative inflation, as well as the crisis of 

                                                 
* Assistant, PhD student, „Alexandru Ioan Cuza” University of Ia�i, Law Faculty, andra.iftimiei@uaic.ro. 
1 Holly Bible, ed. Institutului biblic �i de misiune al Bisericii ortodoxe române, Bucharest, 1994, pp. 200-201. 
2 Cabrillac Rémy, Les codifications, ed. PUF, Paris, 2002, pp. 10-11. 
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law resources it confronts with3. The purpose of codification may consist in the 
crystallization of some branches of law, without changing the background, in a single 
instrument, of a f undamental instrument together with its amendments, facilitating the 
publishing of a new document, with the abrogation of the others.  

One may naturally query with regard to the relations between the two terms, a 
principal one – constitutionalization, reported to our research, and a secondary one – 
codification, whether both phenomena may encompass all branches of law. If in most cases 
codification manifested itself especially with concern to a series of fundamental branches of 
law, such as Civil law, Criminal law or their related procedures, constitutionalization is 
present in all branches of law. The comparison may equally advance at the level of the two 
countries: Romania still confronts with classical ideas pertaining to codification, legislation 
focusing on the four major codes, as opposed to France, where smaller branches of law, 
such as Health law, or Construction law developed their own codes. From this viewpoint, 
the Romanian lawmaker’s work is on a fertile land, legislative abundance permitting a 
unification of legal provisions of an envisaged legal field. From the other viewpoint, of the 
branches of law, which are subject to constitutionalization, both countries agree that the 
provisions of the Fundamental Law must be in concordance with any particular provision, 
or, on the contrary any new provision is structured by directly reporting to the articles of the 
Fundamental Law.  

The unity of law constitutes the key notion permitting the establishment of a parallel 
between the codification process and that of constitutionalization. In fact, the two 
phenomena are complementary. The constitution is the initial source of the legal system, 
where norms are hierarchically structured; however, it has to be completed with other 
unitary mechanisms, such as codification. This technique proves to be a useful instrument 
to unify law, and hence one may justify the grounds for which codification plays a 
complementary law in the process of constitutionalization.  

Codification appears as a means of constitutionalization at least through two aspects: 
constitutionality control of the codified norms and the insertion or resuming of 
constitutional norms in the body of codes. 

The inclusion of these principles in codes results in two consequences: on the one 
hand, this inclusion permits the systematization of codified norms, and on the other hand, 
this inclusion contributes to the jurisdictionalisation of the fundamental rights and duties. 

According to the legal nature, the two concepts synthesise two legal phenomena, 
distinctly manifested, first and foremost from the viewpoint of temporality. Both 
phenomena are illustrations of legal progress and both are superior forms of systemization 
of law, with the mention that the phenomenon of constitutionalization is general, whereas 
codification focuses on a branch of law. The synthesis of similarities also comprises the 
following idea, according to which both constitutionalization, as well as codification 
presupposes two aspects: the eradication of old-fashioned, superannuated norms or the 
completion of legislative gaps, by including a series of new norms, required by the 
evolution of social relations.  

If both terms designate legal phenomena, we mention that these phenomena are of 
social-legal nature, and although one of these purposes is common – unification, another 
purpose constitutes an element of discrimination; hence, the scope of codification is to 

                                                 
3 Idem, p. 83. 
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ensure predictability4, while constitutionalization aims at ensuring conformity of the law 
with the fundamental one. 

 

b. Constitutionalism – constitutionalization confusion  

In contemporary legal vocabulary, the notion of constitutionalism generally applies to 
the liberal conception of public law, which orders that public powers should be limited so as 
to guarantee the individual’s5 main freedoms. The emergence of constitutionalism is 
contemporary with the liberal and democratic revolutions of 18th century France, and its 
development is intimately related to the growing legitimacy of the representative government. 

Constitutionalism is a term forged on the positivist theory (a theoretical posture 
envisaging the rejection of any legal metaphysics or any idea of natural law6). In the 
simplest sense of the word, it designates the generalization of the constitutional 
phenomenon that is the passage of written constitutions aiming at the institutionalization of 
political power7. From this perspective, constitutionalization may be understood as the 
process implemented by the constituent power, having as purpose the passage of a 
Constitution. Therefore, the term „constitutionalism” is used to refer to the essential 
characteristics (historical genesis, main elements in positive law) of a given state 
constitutional system8. 

From the viewpoint of constitutionalism, one may discriminate three major 
constitutional periods in French political history9. The first period commences in 1749 and 
ends in 1848 and corresponds to the era when constitutions were considered intangible. The 
second period, from 1848 to 1940, is marked by the progressive appearance of more 
realistic revision mechanisms. Finally, the third period, which extends from 1945 up to 
nowadays, is witness to the search of a better balance of powers within a democratic, but 
efficient parliamentary regime. 

Regardless of its original connotations, contemporary constitutionalism corresponds to 
the liberal idea that the power of the state is limited to guarantee the individual’s main 
freedoms, the individual being symbol of democracy. The contemporary vision of 
constitutionalism brings into discussion the issue of constitutionality review10, which in 
France knew a quite vibrating history, as opposed to Romania, where this form of review is 
an essential factor in state politics just over the last years, and especially after 2000.  

Both in Romania and France, constitutionalism aimed at the unification of law, 
through an act of transformation from cutumiary to written form. If in France 
constitutionalism was built in three eras, and the first of them commences 1749 and ends in 
1848, governed by the idea of a series of intangible constitutions, in Romania, equally 
given the temporality of the first Constitution, even as of 1866 the Fundamental law was 
subject to numerous alterations. The purpose behind the incomplete and imperfect revision 
aimed at the acknowledgment of a series of legal solutions to appropriate land to peasants 

                                                 
4 J. Carbonnier, op. cit., p. 63. 
5 A. Denis, R. Stéphane, Dictionnaire de la culture juridique, ed. Lamy and PUF, Paris, 2003, p. 266. 
6 Cerda – Guzman Carolina, Codification et constitutionnalisation, PhD thesis held in November 2010 at Montesquieu 

Bordeaux IV University, under the coordination of prof. F. Mélin-Soucramanien, p. 37. 
7 Guastini R., Leçons de théorie constitutionnelle, ed. Dalloz, Paris, 2010, p. 163. 
8 Th. Debard, Dictionnaire de droit constitutionnel, 2e édition enrichie et mise à jour, ed. Ellipses, Paris, 2007, p. 108. 
9 Bigaut C., Le réformisme constitutionnel en France (1789 - 2000), Les études de la documentation française, Paris, 2000, p. 22. 
10 Sorel Jean-Marc, „La constitutionnalisation du droit international: conflits et concurrence des sources du droit? 

Fausse querelle, mais vraies questions”, p. 25 in Repenser le constitutionnalisme à l'âge de la mondialisation et de la 
privatisation, coord. Ruiz Fabri Hélène and Rosenfeld Michel, ed. Société de législation comparée, Paris, 2011. 
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or to introduce the universal suffrage11. In Romania, as well, we can discuss about a 
constitutionalism discriminated on eras: the bourgeois constitutions, the socialist 
constitutions and the post revolutionary constitution, the criterion used being that of the 
political regime. 

Constitutionalism and constitutionalization can be easily mixed up (an illustration in 
this respect is the clause „The description of the mechanism of constitutionalization of the 
state is accompanied by the detailed description of the procedure to adopt with a view to 
gain national independence”12. We stress upon two aspects which caught our attention; first 
and foremost, the state is not subject to the process of constitutionalization, but law as set of 
legal rules is the leading actor of the phenomena. Secondly, the context of incidence of the 
phrase herein „specifies the extension and purpose of the exceptional prerogatives of the 
Romanians’ sovereign”13. Hence, the term which should have been used in the context 
herein is that of constitutionalism, since it stands for the expression of suppression of the 
sovereign’s excesses, but the two terms are not synonymous, and rather reveal numerous 
points of comparison: 

Both terms designate legal phenomena, with the discrimination that they occur in 
various moments – constitutionalism is an old movement, as of 1749 in France, 
respectively as of 1822 in Romania, together with the first attempt to give consistency to 
the liberal tendencies of the Romanians’ nature and to the democratic principles 
dominating the entire world14, materialized in the Constitution of Moldavia of 13 
September 1822. On the other hand, constitutionalization may be catalogued as a 
contemporary movement. In France, the idea of constitutionalization of law in general 
was firstly stated on the occasion of the reunion for the foundation of the French 
Association of Constitutionalists, in February 1980, at the Faculty of Law of Saint-
Maur15. In Romania, the use of the term cannot be precisely dated, but we estimate that 
the emergence of constitutionality review and of the new Constitution of 1991 equally 
determined the development of this concept. 

Both phenomena are susceptible of a gradual evolution. For instance, some authors16 
consider that there are seven stages of constitutionalization: 1) the rigid constitution; 2) the 
jurisdictional guarantee of the Constitution; 3) the compulsory force of the Constitution; 4) 
the „supra interpretation” of the Constitution; 5) the interpretation of laws according to the 
Constitution; 6) the direct implementation of constitutional norms; 7) the influence of the 
constitution on political relations. On the other hand, constitutionalism commences as a 
movement of unification, and then it gains the valences of an instrument of the struggle for 
the ideal of human dignity and freedom, whereas nowadays it evolves in a modern 
constitutionalism or neo-constitutionalism. Embracing the idea of the existence of a 
constitutionalism as preliminary stage of constitutionalization, can we substantiate a new 

                                                 
11 G. Vrabie, Drept constitu�ional �i institu�ii politice (Constitutional Law and Political Institutions), Ist volume, 5th edition, 

ed. „Cugetarea”, Ia�i, 1999, p. 327. 
12 R. Carp. I. Stanomir, Inventarea Constitu�iei. Proiecte intelectuale �i dezvoltare institu�ional� în Principatele Române 

în secolul al XIX-lea (Inventing the Constitution. Intellectual and institutional development projects in the Romanian 
principalities in the nineteenth century), ed. C. H. Beck, Bucure�ti, 2009, p. 20. 

13 Idem. 
14 D. V. Barnovschi, Originile democra�iei române. „C�rvunarii”. Constitu�ia Moldovei de la 1822 (The origins of 

Romanian democracy. "C�rvunarii". Moldovian Constitution of 1822), Ia�i, 1922, p. 7. 
15 L. Favoreu, La constitutionnalisation du droit în La constitutionnalisation des branches du droit, documents of 3rd 

Congress of the French Association of Constitutionalists, under coordination of M. Bertrand and M. Verpeaux, ed. 
Economica, Presses Universitaires d'Aix-Marseille, Paris, 1998, p. 181. 

16 M. Atienza, L'argumentation în Traité international de droit constituitonnel. Théorie de la Constitution, coord. by M. 
Troper and D. Chagnollaud, ed. Dalloz, Paris, 2012, p. 507. 
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hypothesis, namely that according to which constitutionalization is in fact a form neo-
constitutionalism? The answer is negative, because the new concept, supported by theorists 
of law17 is characterized by three topics: the justification of constitutionality review of laws 
(which constitutionalization uses as techniques); the conception of constitution as value (the 
supremacy of the constitution plays a fundamental role in the process of 
constitutionalization); the doctrine of balancing constitutional values (constitutionalization 
does not balance, but its essence is that of adding constitutional value to a rule). 

Both concepts subscribe to the same purpose – the unification of legal norms. 
Nevertheless, the essential item of discrimination consists in the means to achieve the 
unification. First and foremost, constitutionalization is carried out through interpretation. 
Both in Romania and France constitutional courts may pass decisions of conformity under 
reserve of interpretation, or briefly, interpretative decisions, according to which a certain 
part of a law is declared concordant with the Constitution, as long as it is interpreted in the 
sense stated by the Constitutional Court or Constitutional Council18. Secondly, 
constitutionalism determined the unification of law through the reunion of common laws in 
written form, without assigning them a distinct interpretation.  

 
 

Conclusions 
 

The concept of constitutionalization is distinct, revealing a particular phenomenological 
nature, which has the capacity to determine the development of a series of subsequent 
phenomena and is of interest from the perspective to outline a purpose long ago speculated 
by international lawyers, either on the branch of private law, or on the branch of public law, 
dealing with the unification of law.  
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CONSIDERATIONS ON THE POSSIBILITY TO CHALLENGE 
THE EVALUATION REPORTS OF THE INTEGRITY 
INSPECTORS AT THE COURT OF ADMINISTRATIVE 

CONTENTIOUS 
 

Alina Livia NICU* 
 

 
Abstract: In the current social practice the press informs us regarding the results of the activity 

of the National Integrity Agency. The information received from which results that there is a state of 

incompatibility between for a high number of local elected or that there is a conflict of interests for a 

high number of local elected or dignitaries, have determined the interest for the jurisprudence in this 

matter. Given that in many cases of definitive and irrevocable rulings the evaluation reports 

concluded by the integrity inspectors have been definitively and irrevocably cancelled by the courts 

results in the necessity and utility to analyze these grounds for annulment. Each case has its own 

specificity therefore there are many reasons for annulment, so that, given the recent jurisprudence of 

the Constitutional Court1, the option for analysis has been directed to the area of competence of the 

administrative contentious courts to solve the requests for annulment of the evaluation reports 

concluded by the integrity inspectors with the National anticorruption Agency, in the cases in which 

the evaluation reports contain dispositions for referral to the criminal institutions regarding the 

existence of the conflict of interests for dignitaries. The choice was determined also by the fact that in 

practice a series f exceptions have been invoked, including the exception of the inadmissibility of the 

request, on the grounds that the courts of administrative contentious would not be material competent 

to analyze the evaluation reports concluded by the integrity inspectors when the reports contain 

information related to the intimation of the criminal investigation institutions.  

Keywords: conflict of interests, administrative contentious court, material competence, 

exception of inadmissibility.  

 
In a society where the calculation techniques have become integrant part of our 

existence, the news is daily being brought to us online. Seeing on the news websites titles 
such as2: „108 local leaders are declared incompatibles by ANI”, or „61 mayors declared 
incompatibles by ANI”, respectively „ANI: 62 elected, incompatibles. 50 are mayors” you 
get to question whether the rule of law3 is really a fundamental value of the society you live 
in. in an optimistic tone. You cannot accept other possibility than that the strict compliance 
with the legislation is an existential priority for the majority of the members of the 
Romanian society and, without doubt, of all the public servants and dignitaries. As a 

                                                 
* Associate Professor Ph.d, University of Craiova, Faculty of Law and Social Science 

1 Decision no. 2/15.01.2014 of the Constitutional Court of Romania 
2 „61 mayors declared incompatibles by ANI”, România Liber� online, December 11, 2013, 

http://www.romanialibera.ro/actualitate/eveniment/61-de-primari--declarati-incompatibili-de-ani--22-sunt-din-gorj--16-
din-teleorman-320208; accessed on April 30, 2014, „ ANI: 62 elected, incompatibles. 50 are mayors”, 
http://www.dcnews.ro/ani-62-de-ale�i-incompatibili-50-sunt-primari-vezi-lista_398965.html, accessed on April 30, 
2014; „108 local leaders are declared incompatibles by ANI”, Gândul.info, published at la: 06.08.2013, 
http://www.gandul.info/politica/108-sefi-locali-sunt-declarati-incompatibili-de-ani-lista-completa-agentia-dragnea-in-
razboi-total-cu-agentia-nationala-de-integritate-11211801, accessed on April 30, 2014. 

3 Order of law – state that entails the assurance, using the judicial norms, of the conditions for the normal performance 
of all the social activities. The order of law established in the social relations following the respect of the law by the 
citizens and by the state institutions has a fundamental social value for the order and is protected by the criminal law. 
Public order represents the order of law regarded under the aspect of normal performance of the public activity. 
http://legeaz.net/dictionar-juridic/ordine-de-drept . 
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consequence, it is normal to become preoccupied with verifying the information received 
from the media. Searches of the portals of the judicial institutions offer a vast jurisprudence 
in the matter which confirms, fro numerical point of view, the information given by the 
press. Still, we do not have to be disappointed give that in many cases, by definitive and 
irrevocable rulings, the evaluation reports concluded by the integrity inspectors have been 
definitively and irrevocably cancelled by the judicial courts. The necessity and utility of 
analyzing the grounds for annulment are mandatory. Because each of the cases is unique, 
therefore many grounds for annulment resulting and given the recent jurisprudence of the 
Constitutional Court4, the option for analysis has been directed to the competence of the 
courts of administrative contentious to solve the requests for annulment of the reports of 
evaluation concluded by the integrity inspectors with the National Integrity Agency in the 
cases in which the evaluation reports contain dispositions for intimation of the criminal 
institutions for the existence of conflict of interests for dignitaries.  

The choice has been determined also by the fact that in practice have been invoked a 
series of exceptions, including the exception of inadmissibility of the request on the 
grounds that the instances of contentious would not be materially competent to analyze the 
evaluation reports concluded by the integrity inspectors when the reports contain 
specifications regarding the intimation of the criminal investigation institutions.  

In our opinion the exception of inadmissibility of the action is not sustainable, each of 
the grounds the exception is being based on being easy to counteract. Thus, a first argument 
in sustaining the exception is the assertion that the evaluation report concluded by the 
integrity inspectors with the National Integrity agency do not represent an administrative 
act object of the control of the administrative contentious court because it contains details 
related to the intimation of the criminal investigation institutions. In our opinion the 
assertion is erroneous. We sustain our point of view with several arguments. A first 
argument would be that in article 22, paragraph 1 in Law no. 176/20105 the procedure of 
challenging the evaluation report is regulated, stating: „Art. 22 (1) The person object of the 
evaluation con challenge the evaluation report of the conflict of interests or incompatibility 
within 15 days from receiving the report with the administrative contentious court”. We 

notice that the legislator does not condition the existence of the right to challenge or the 

competence of the administrative contentious court on the content of the evaluation report. 

Also, in paragraphs 2 and 3 of the same article the legislator mentions the procedure to be 
followed if the report is not challenged and paragraph (4) presents the procedure if the state 
of incompatibility or conflict if interests are not present. The content of the law does not 
mention other regulations regarding another procedure of defense related to a content 
considered to be groundless or even illegal. In consequence, if the opinion that the 

provisions of article 22, paragraph 1 in Law 176/2010 are not incident and the evaluation 

report cannot be challenged with the administrative contentious institutions if it contains 

referrals to the intimation of the criminal investigation institutions is accepted, it means 

that the person such a report refers to would not have the possibility to challenge, 

inadmissible because the provisions of article 21 and article 25 of the Romanian 

                                                 
4 Decision no. 2/15.01.2014 of the Constitutional Court of Romania 
5 Law 176/2010 on the integrity in exerting public functions and public dignity, for the amendment and completion of 

Law 144/ 2007 on the establishment, organization and functioning of the National Integrity agency, as well as for the 
amendment and completion of other normative acts, published in the Official Monitor of Romania, Part I, no. 621 in 
September 2, 2010, amended by Law no. 187/2012 and Law no. 116/2013 
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Constitution 
6
would be breached, respectively the regulations in Law 554/2004 adopted by 

the legislator for the application of article 52 of the Constitution. Therefore, even if article 

22 in Law 176/2010 wouldn’t have specifically mentioned the means of attack, in virtue of 

article 52 of the Constitution and article 1 in Law 554/2004 with the subsequent 

amendments the evaluation report could have been challenged at te administrative 

contentious court because: „(1) Any individual whose rights or legitimate interests have 
been breached by a public authority, by an administrative act or by the lack of solving a 
request in legal due time can address to the competent administrative contentious court for 
the annulment of the act, recognition of the right or legitimate interests and be compensated 
for the damage caused. The legitimate interest can be both private or public.” Also, 

according to the provisions of article 5 in Law 554/2004 only the following can be excepted 

from the jurisdictional control exerted by the administrative contentious court: a) 

administrative acts of the public authorities regarding their relation to the Parliament; b) 

military commandment acts” or „administrative acts for the modification or termination of 

which another judicial procedure is provisioned by organic law”. Even the administrative-

jurisdictional acts can be challenged with the administrative contentious court, according 

to the provisions of article 6 in the Law of administrative contentious no. 554/2004.  

Also, as a second argument, we assert as being incorrect the claim according to 
which, in case the evaluation report contains disposition for intimation of the 
Prosecutor’s office regarding the existence of the conflict of interests, the censure of the 
administrative contentious would involve the ruling on the existence or inexistence of a 
crime, competence such a court does not have. The error consists in that the court is not 

called upon to verify if the constitutive elements or a crime are being met, but to verify if, 

from the point of view of the content of the norms of procedural law and the norms of 

substantial law applied by the integrity inspector, the latter took into account the judicial 

norms applicable for the fact, if he followed the procedure, if the interpreted the facts 

constituted of administrative facts correctly.  

We consider incorrect the point of view that a possible admittance of the action for 
annulment of the evaluation report leads to the absurd solution in which the intimation of 
the prosecutor’s office could be annulled by a court of administrative contentious. We 

assert that such an approach is wrong because it is based on ignoring the fact that the 

administrative contentious court verifies only the legality of the way in which the procedure 

of evaluation and formulation of the conclusions has been followed, from the perspective of 

the norms of law applied to the case. If it is observed by the court that the legal contents or 

the principles of law have been wrongfully applied it is absolutely necessary to rule the 

annulment of the evaluation report. It is inadmissible to say that the administrative 

contentious court cannot exert its prerogatives granted in virtue of article 22, paragraph 1 

in Law 176/2010 because there would be the risk to annul the intimation of the prosecutor. 

                                                 
6 Romanian Constitution: article. 21: (1) Any individual can address to justice for the protection of their rights, liberties 

and legitimate interests. (2) No law can confine the exertion of this right. (3) The parties have the right to fair trial and 
solution of the cases in due time. (4) The special administrative jurisdictions are optional and free of charge. 
Romanian Constitution, article 52: (1) Any individual whose rights or legitimate interests have been breached by a 
public authority, by an administrative act or by the lack of solving a request in legal due time can address to the 
competent administrative contentious court for the annulment of the act, recognition of the right or legitimate interests 
and be compensated for the damage caused. (2) The conditions and limitations of exerting this right are established 
by organic law. (3) The state is patrimonial responsible for the prejudice caused by judicial errors. The responsibility 
of the state is established under the provisions of the law and does not eliminate the responsibility of the magistrates 
that have exerted their attributions in bad faith or severe negligence.  
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Such an argument stems from the presumption of illegality of the challenged report, which 

is unacceptable, as for being in contraction with the fact that „the unilateral administrative 

act is the main form of activity of the public authorities and enjoys the presumption of 

legality, authenticity and trustfulness.”
7
 

We consider as being wrong to sustain that the evaluation report is not an administrative 

act on the grounds that it doesn’t fulfill the conditions of the legal definition contained by 

article 2, paragraph c) in Law no. 554/2004 which states that: „c) administrative act – 
unilateral act with individual or normative character issued by a public authority, on the 
grounds of public authority, in order to organize the execution or execute a law which creates, 
modifies or terminates judicial relations; „ because „the simple intimation of the prosecutor to 
start criminal investigations does not determine judicial reports of administrative law, which 
means that this situation is different from the one in which, through the evaluation report, the 
National Integrity Agency observes the existence of an administrative conflict of interests”. 
The error consists on one side in making the distinction where the legislator does not make it 

although the collocation „where the law does not discern we cannot discern” is known from 
the period of the Romans who said: Ubi Lex non distinguit, nec nos distinguere debemus”. As 
mentioned already, the legislator, in article 22 paragraph (1) in Law 176/2010 does not 
narrow the competence of the instance of administrative contentious to verify the legality of 
the report if it contains the intimation of the prosecutor’s office. On another side, verifying the 

conditions in the legal definition of the administrative act, we observe that: 

The evaluation report concluded by the integrity inspectors with the National Integrity 
Agency which contains specifications regarding the intimation of the criminal investigation 
institutions regarding a conflict of interests, as defined in article 2531 Criminal Code is an 
act concluded by a public authority in exerting the prerogatives of public power received 
through the law of establishing the National Integrity agency, therefore corresponds to the 
request of being „an unilateral cat with individual or normative character issued by a 

public authority, with public power prerogatives”.  

The evaluation report concluded by the integrity inspectors with the National Integrity 
agency containing specifications on the intimation of the criminal investigation institutions 
regarding the existence of a conflict of interests as defined in article 2531 Criminal Code is 
concluded for the execution of Law 176/2010 corroborated with Law 161/2003, thus 
corresponds to the request to be issued „for the organization of executing the law or the 

specific execution of the law”; 

An evaluation report of the type mentioned above after being concluded, generates a new 
judicial report, the person it refers to becoming subject of the prosecutor’s investigation, 
which corresponds to the request „creating, modifying or terminating judicial reports”.  

The applicability of the provisions in article 22 of Law 176/2010 also in the cases of the 
type of report of evaluation mentioned above results also from the fact that by formulating an 
appeal in virtue of article 22 the suspension of the effects of the evaluation report of the 
National Integrity agency is obtained, which means that, until the establishment of the 
definitive and irrevocable ruling, the report cannot and must not have any kind of practical 
consequences. If we would admit that the report cannot be censured by the administrative 
contentious, then it should have immediate effects, meaning the application of the provisions 
of article 25 in Law 176/2010 consisting in the release from office etc. 

                                                 
7 Gabriela Bogasiu, Law of administrative contentious, commented and annotated, 2nd Edition, Universul Juridic Publishing 

House, Bucharest, 2014, p.121. 
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Also, the jurisprudence of the Court of Cassation and Justice has constantly applied 
the provisions of article 22, paragraph 1 in Law 176/2010, considering itself competent to 
evaluate the legality of the evaluation reports concluded by the Inspection for Integrity 
within the National Integrity agency, irrespective of their nature8. 

Another important aspect on the subject of this study is the one regarding the applicability 

in time of the provisions of Law 176/2010, amended. The text of article 11, paragraph 1 in the 
abovementioned law states that the „activity of evaluation of the declaration of wealth, data and 
information on the wealth as well as the patrimony modifications intervened during the exertion 
of the functions or public services, as well as the declaration of evaluation of the conflict of 
interests and incompatibilities are performed both during the exertion of the office or public 
services as well as during 3 years after their termination”. This formulation has led the practice 
to the application of article 11, paragraph 1 on actions performed before the coming into force of 
the law, on the grounds that the period of three years after the termination for the exertion of 
public services is ongoing. Obviously there appears the question: such an interpretation does not 
breach the principle of non retroactivity of the law? This regulation refers to existing facts from 
the moment of entering into force of the law, being obvious that the judicial norm comprised in 

article 15, paragraph 2 in the Romanian Constitution has applicability, according to which „the 
law disposes only for the future, except for the criminal law or more favorable contravention 
law. A fact prior to September 5 2010 can be evaluated, date in which the law 176/2010 came 
into force, with the help of the judicial norms in the regulations comprised in this law. And even 
if so, the idea of being within the three years after the termination of public office, the 
verification has to be made in relation to the judicial norms in force at the date of the exertion of 
the office duties and not to the judicial norms regulating the state of incompatibility or conflict 
of interests at the date of the evaluation. The idea of retroactivity of the Law 176/2010 in virtue 
of article 11, paragraph 1 in this law contradicts the exact provisions of the law 176/2010 itself 
because in article 34 it is provisioned that „(1) The ongoing verifications of the Agency at the 
date of entering into force of the present law continue according to the procedure provided by 
the latter. (2) The acts and works performed within the Agency, definitive until the publication 
of the ruling of the Constitutional court no. 415 in April 14, 2010 in the Official Monitor of 
Romania, Part I, no. 294 in May 5, 2010 are valid. (3) The evidence administrated and 
procedural acts performed by the courts and criminal institutions before the entering into force 
of the present law are maintained. The declarations of wealth and declarations of interests 
submitted until the date of entering into force of the present law are valid and would be able to 
be used by the Agency in the procedures for the exertion of specific attributions provisioned by 
law”. This article clearly indicates that the legislator refers to the moment of entering into force 

of this law as a moment of reference in which the judicial status is modified by the amendment of 

Law 144/2007 and it is necessary to mention that stays in force and what doesn’t from the entire 

procedure performed prior in the evaluation activity.  

In what concerns the jurisprudence, apparently conflicting, of the Constitutional Court, 
we assert that it is still coherent. Thus, the Decision no. 2/15.01.2014 of the Constitutional 
Court stating that „In the cases in which the presidential mandate and the mandate of the 

members of the parliament are defined as being public dignity positions, as referred to the 

                                                 
8 As an example, we mention: Decision no. 5637 On June 7, 2013 ruled by the Administrative and fiscal contentious 

section of the High Court of Cassation and Justice;  Decision no. 5036 on April 18, 2013 ruled by the Administrative 
and fiscal section of the High Court of Cassation and Justice; Decision no. 4876/2011; Decision no. 1350/18.03.2014. 

 
 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

191

dispositions of article 16, paragraph 3 in the Constitution, the people occupying these 

positions exert attributions and responsibilities established in virtue of the Constitution and 

law, for the purpose of accomplishing the prerogatives of power they are invested with, at the 

highest level in the Romanian states. Accordingly, given the scope of attributions in the 

competence of the functions excepted from the dispositions of article 147 in the current 

Criminal code and the dispositions in article 175 in the new Criminal code, by excellence, 

have connotations of public power, their vocation to the quality of active subject for the work 

breaches and acts of corruption is justified” is not in contradiction with the content of the 
Decision no. 81 on February 27, 2013 of the Constitutional Court published in the Official 

Monitor of Romania no. 136 on March 14, 2013 (the court has ruled that the senators and 

members of the parliament cannot be assimilated to public servants. We quote from the 

motivation of the decision „the constitutional and legal statute of the members of the 

parliament, as representatives of the people, is different from the statute of the public 

servants”. The Constitutional Court also held that „the problem of the conflict on interests is 

not of constitutional level, the constituent legislator establishing expressly and stating limits 

only for the cases in which the quality of member of the parliament or senator terminates 

(Constitution- article 70, paragraph 2) cases which do not refer to the conflict of interests”.), 

because it refers to regulation by Law 96/2006 on the Statute of the members of Parliament 
and senators corroborated with Law 161/2003 on measures to ensure the transparency in the 
exertion of public dignities, public positions and business, prevention and sanction of 
corruption, referring to the Court regarding the statute of the members of the parliament, 
while Decision no. 2/2014 refers to the regulation by norm of criminal law.  
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SOURCES OF CRIMINAL LAW  
IN THE LIGHT OF NEW PENAL CODE  

 
Tudor AMZA* 

Bogdan Marin GIURC�** 
 

 

 Abstract: Criminal laws, as a whole, are with the Criminal Code, the main sources of criminal 

law. These laws were enacted to regulate social relations between people , requiring a conduct to 

prevent crimes, and if they were committed to regulate the relations that arise after they were 

committed . These rules form, in majority, the content of criminal law known as criminal laws . 

 Keywords: Treaty; law ; Constitution ;Convention; Ordinances. 

 
 
 Previous Criminal Code, but also the actual one, adopted by Law nr.286/2009 is 

structured in two parts: general part and special part . 
 The previous general part comprises eight titles and the General Part of the Penal 

Code in force includes ten titles. 
 The ten titles of the Criminal Code in force are: Criminal law and its limits of 

application; Offense; Penalties; Safety measures; Minority; Criminal liability of legal 
persons; Cases eliminating criminal liability; Causes removes or modifies the execution of 
the sentence; Causes that remove the consequences of conviction and meaning of words or 
phrases in the criminal law. Special Part of the previous Criminal Code contains sixteen 
titles and Special Part of the Code in force includes thirteen titles. 

 Future titles of Criminal Code: Offences against the person; Offences against property; 
Crimes of the authority and the state border; Offences against justice; Corruption offenses and 
service; Forgery; Offences against public safety; Crimes Against relationships on social life; 
Electoral offenses; Crimes against national security; Crimes against fighting capacity of the 
armed forces; Genocide crimes against humanity and war and Final Provisions. 

 We note that special part does not contain all special criminal provisions, many of 
them being governed by special laws, such as: offenses in business and organized crime; 
fiscal financial crimes; offenses relating to capital market regime and insolvency; offenses 
related to companies; Cybercrime; offenses in the field of intellectual property; offenses in 
e-commerce; hunting offenses; forest offenses and offenses of labour and labour protection. 
Many of these laws are non-criminal special laws but they contain criminal law provisions. 

 The first modern Criminal Code of Romania was one developed in 1864, during the 
reign of Alexandru Ioan Cuza, and the first criminal laws occurred during feudalism 
developement, which contained measures that blocked practice of retaliation. 

 

 
Complementary Criminal laws  
 

Criminal laws are those complementary special laws with a lower application as 
no.302/2004 law on international judicial cooperation in criminal matters or the Law 
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no.23/1969 Law. Also, this category includes laws and regulations granting pardon and 
amnesty. As stated above, these laws have a restricted area of application because they 
concern an institution or a part of the institution of criminal law, although the provisions of 
these laws are just criminal.  

They are intended to supplement the provisions set by the Criminal Code or to set 
some exceptional situations which may derogate from general legislative framework set by 
the Criminal Code. In connection with law nr.23/1969 in some legislations 1 it was 
recognized the existence of different branches of law, namely criminal executive law, 
however, in the Romanian legal system is not widely recognized the existence of such 
distinct branches of law,in this respect we incline to believe that this law can be also 
considered a source of criminal law as a complementary law. 

 

 
International treaties and conventions 
 

International treaties and international conventions are sources of criminal law only 
where they have been ratified by the legislative body of the country. In addition, we 
consider that there are sources of criminal law and all criminal law throughout the 
European Union, a situation which does not require a ratification of these laws, Romania 
being a full member of this organization. 

But we must distinguish, as it is mentioned in criminal legal literature between 
international treaties and international conventions to which the Romanian state has pledged 
to criminalize and penalize those dangerous behaviors affecting the common values and 
international treaties and conventions in criminal matters2. For example, bilateral agreements 
on extradition agreements between Romania and other countries, are direct sources of 
criminal law, whereas, conventions or international treaties that our country has pledged to 
criminalize and penalize certain socially dangerous acts for both parties are sources of law 
indirect, mediated. Thus, Romania, by the Decree -Law no.111/1990 published in the Official 
Gazette No. 48 of 2 April 1990, joined the International Convention against the taking of 
hostages, adopted in New York on 17 December 1979. 

Following the accession to this Convention it has become important the changing of 
amendment 205 from Criminal Code which criminalises illegal deprivation of liberty of a 
person, something that was also done by the Decree - Law no.112/1990 Article 189 of the 
Criminal Code3 amended and supplemented. Criminal Code in force governing this issue in 
the content of art.189. 

There are more numerous international treaties and conventions with implications for 
criminal law, such as those referring to: human trafficking, piracy, drug trafficking, 
counterfeit currency or other valuables, genocide, torture prohibition, etc.. All these 
international conventions and treaties are an indirectly source mediated of criminal law, 
which incorporates rules given in these international documents to which Romania joined 
only after the adoption of an act of ratification issued by the Legislature. In such cases, it 
becomes a source of criminal law, legal act by which it was ratified the treaty or 

                                                 
1 I. Oancea, Unele considera�ii cu privire la dreptul penitenciar Annals of University of Bucharest, no.1/1971, p.39 et 

seq. and Mitrache C., op.cit., p.34. 
2 Grigore Geam�nu, Drept interna�ional Penal �i infrac�iunile interna�ionale, Academy Publishing House, Bucharest, 

1977, p.127 and seq. 
3 M. Of., No. 48 of 2 April 1990. 
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international convention and not the latter 4. Constitution establishes in the contents of 
art.20.para.2 that: '' If there is a discrepancy between the covenants and treaties on 
fundamental human rights to which Romania is a party, and internal laws shall apply with 
priority international regulations, unless the Constitution or internal laws comprise more 
favorable provisions.'' In this situation,which is an exception, international pact or treaty 
becomes direct source of criminal law.5 

 
 

Other possible sources of criminal law 
 

Practice on last years showed another way to establish legal norms of criminal 
character namely Government Emergency Ordinances. These are legal documents and are 
issued under constitutional provisions ( art108 al.3 ) under a special enabling law, within 
the limits and conditions set out therein. 

We believe that the ordinances constitute sources of criminal law, but also the use of 
these legislative procedures should find applicability only in exceptional cases where 
executive intervention is justified by exceptional circumstances (or circumstances ). 

But to have the force of law, such Government Emergency Ordinance ( GEO ) must be 
approved by an organic law. Their approval by the legislative body should be as fast as 
there have been cases where they have been approved only after a year. 

In such circumstances, implications can be most undesirable, because, the legislative 
body may approve, modify or reject the emergency ordinance. 

Excessive regulation in criminal law by the way of emergency ordinances may have 
undesirable effects, such situations when GEO is not approved by Parliament, therefore, 
recourse to this mode of regulation should be to claim a truly exceptional situation that 
would jeopardize the real justice order.6 

In the literature it has been discussed whether or not customary is criminal sourse. In 
this regard, we believe that it is impossible to appreciate the custom as a source of criminal 
law, because there is not an incriminating custom, because the facts to be as criminal 
offenses or fixing of penalties for illegal behaviors judged is another problem quite 
controversial in the legal literature as whether or not the jurisprudence of law is a source of 
law. Some experts argue that the case is a source of law, giving the argument where it raises 
a challenge to a law or ordinance or a provision of a law or ordinance that is in effect and 
which is related to solving fair a cause. 

Constitutional Court, under its powers conferred by Law No.47/1992, Article 29, 
decides on exemptions invoked before the courts on the constitutionality or 

unconstitutionality of a provision of a law or ordinance in force and related to the 
settlement of the case brought before it. 

Exception can be raised by either party in the process, or ex officio by the court. The 
court in which the exception act was raised decides by terminating the Constitutional Court, in 
which it is writte the opinion that joins the court and the evidence submitted by the parties for 
support, suspending the proceedings until the pending resolution of the exception. 

 Constitutional Court decides on the application of unconstitutionality raised by the 
decision, which is binding and conclusive upon the parties. Where it was found that the 

                                                 
4 C. Mitrache, op.cit., p.36. 
5 Alexandru Boroi, Drept penal.Partea generalã, Issue 2, C.H. Beck Publishing House, Bucharest, 2008, p.21  
 6 See also Alexandru Boroi, op.cit., p.24. 
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provision of the enactment is unconstitutional invoked within 45 days of the publication of 
the Constitutional Court decision, this shall lapse legal, if during this period, the Parliament 
or the Government, as appropriate, does not agree provisions found unconstitutional with 
the provisions of the Constitution. 

Given that, as mentioned above, the Constitutional Court is final and binding on the 
parties, it presents itself as a consistent argument that case law may constitute a source of law  

 The situation is somewhat similar in the case of decisions by the High Court of 

Cassation and Justice - Sections in solving interest of the law declared by the Attorney 
General, decisions which are binding on the courts. However, with all arguments invoked, 
we believe that the case is not a source of law, because criminal illicit sphere is the 
exclusive prerogative of the legislature. However, in some legal systems, customary law is 
admitted as a formal source of criminal law, as are the Muslim, African countries, Indian, 
Chinese, Japanese, etc. 
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EUROPEAN FOUNDATION STATUTE - 
BACKGROUND, AIMS AND SOCIO - LEGAL IMPLICATIONS* 

 
Magdalena CATARGIU** 

 

 

Abstract: The adoption of the Proposal of Regulation on the Statute for a European Foundation 

(EF) - COM (2012) 35 final 2012/ 0022 (APP) in February 2012, after a period of over seven years, 

is an indirect recognition of the impact that the nonprofit sector, especially foundations have in the 

European Union. Moreover, it is a legal instrument designed to eliminate or reduce the tax and 

legislative barriers due to differences existing in the Member States. Through this study we aim to 

identify the premises and to capture relevant stages in the process of adopting the Proposal of a 

European Foundation Statute, in order to highlight the obstacles faced by cross - border foundations, 

barriers arising from legal and fiscal differences in the Member States of the European Union. We 

also want to envision the effects that the adoption of this law could have. 

Keywords: non-profit sector, European foundation, regulations, legislative barriers. 

 
 

I. The premises and the adopting procedure of the European Foundation Statute 
 

It is worth mentioning, ab initio, that the meaning of the term foundation
1 varies due 

to the specificity of each Member State of the European Union. For example, in most 
European countries (France, Poland, Portugal, Spain, UK etc.), a foundation can have 
exclusively a public purpose, while in the other countries, its aim can be either private or 
public (Italy, Germany, Austria).  

In other words, we can observe that in France there are not, as in Romanian law, common 
foundations and public foundations, as the recognition of the latter is achieved at the time of the 
establishment of the legal person, moment to which it is inextricably linked. Therefore, in the 
European Union, usually, the foundation of general interest appears to be a pleonasm.  

We consider that the dichotomy private - public interest has special relevance in 
understanding the meaning of the European foundation. While the purpose of a private 
interest foundation can vary from the preservation of the founder`s work to the education of 
its descendants, it is particular for this type of non-profit entity the fact that the 
beneficiaries are identified or there are any identification criteria (the children from Primus` 
village). On the other hand, in terms of public benefit foundations, we note that the 
recipients of services provided by the legal person are identifiable and there are only 
general criteria in this sense (children with autism). In other words, in the last hypothesis, 
the legal person responds to the needs of society as a whole. 

Regarding the last type of foundations, taking into consideration that many public 
foundations established in the European Union that have cross-border activities face 
insurmountable legal and administrative barriers, the European Commission considered that 
an intervention at the institutional level is needed. 

                                                 
* This work was supported by the strategic grant POSDRU/159/1.5/S/141699, Project ID 141699, co-financed by the 
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1 Etymologically, the word derives from the Latin word foundation fundatio. Taken from the architecture vocabulary, the 
word means to put up walls, temples. 
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A first step has been financing, from November 2007 to December 2008, the Research 
Project consisting of a Feasibility Study on a European Foundation Statute elaborated by 
the Max Planck Institute for Comparative and International Private Law in Hamburg along 
with the University of Heidelberg (Centre for Social Investment). 

The publication of the research`s results has been one of the premises in adopting, in 
the European Union, a legislative act regarding the European public benefit foundations. 

The study2 was compounded around seven important issues that were also particular to 
the representative foundations in the European Union member states, namely: 

1. A comparative analysis of the economic impact of foundations both in Europe and 
in the United States; 

2. The differences of legal regime applicable to foundations in the European Union; 
3. The foundations’ cross-border activity in contrast with the barriers and their economic 

importance; 
4. The relevance and the financial implications of these barriers; 
5. The explorations of means on eliminating the barriers; 
6. The possible effects of the European Foundation Statute. 
The findings of the study can be summarized as: 
1. The European foundation is a major economic force and, as such, it has a significant 

contribution to meeting the public interest of European citizens; 
2. The public interest foundation is the only form of public utility foundation 

recognized in all Member State of the European Union and it is also the most important 
type of foundation; 

3. Across all 27 Member States3, on the one hand, there are considerable differences 
regarding the legal regime applicable to public utility foundation. On the other hand, many 
similarities can be observed which, taken together, are substantial compared to the differences;  

4. In the member states, there can be identified legal barriers in what the cross-border 
activities of foundations is concerned, both in terms of civil law and tax law. Similar to 
company law, most of these obstacles can be overcome, but it leads to much higher costs 
than those incurred by companies for the same purpose, given that regarding foundations, 
the legal and personal context is more varied. The arguments in favor of this finding lie in 
the uncertainties on foundations and the tax regime applicable in Member States, meaning 
that the practice of the courts is limited and the number of lawyers specialized in this field 
is rather small. Nevertheless, the members of the executive boards of foundations may be 
less experienced in legal issues; 

5. The general costs generated by the barriers to cross-border activities of European 
foundation is estimated between € 90 million and € 101.7 million per year. In addition, 
many other costs can be identified which, due to their nature, they cannot be calculated, for 
example the costs resulting from the change of headquarters, psychological costs, the costs 
of failure etc. these are undoubtedly high; 

6. As a consequence of the barriers` analysis, five types of policies to boost cross-
border activities of foundations can be identified. They substantially differ in terms of costs 
and legal and administrative implications. Compared to many other proposals, the European 
Foundation Statute policy is preferable; 

                                                 
2 http://ec.europa.eu/internal_market/company/docs/eufoundation/feasibilitystudy_en.pdf, p. 13, visited on 19.04.2014. 
3 We mention that we have taken into consideration, as a chronological reference point, the period 2007-2008, when 

the European Union numbered only 27 member states. 
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7. Besides reducing costs for overcoming the obstacles of cross-border activity, the 
European Foundation Statute can have positive effects on foundations and trusts, on the 
behavior of donors and on the for-profit sector and, not least, on Europe's economy, 
especially in domains such research and development. 

Taking into account the conclusions of the Feasibility study on a the European 

Foundation Statute, which were clearly favorable to the adoption of a legal act in the 
European Union, the European Commission organized a public consultation based on the 
recommendations of the study. We note that the foundations have strongly supported the 
adoption of a European Foundation Statute. On the other hand, the public authorities of the 
Member States, as well as some organizations of companies have expressed skepticism 
about the need and the feasibility of such a legal act. 

In addition, between 2010 and 2011, during the public consultation on "Towards a 
Single Market Act" Communication and addressed to a wider sphere of recipients, a topic 
was represented by the Statute. 

Regarding the field of activity of the respondents (their total number being 226), we 
note that the majority (87%), came from the nonprofit sector. Therefore, a considerable 
interest in adopting the European Foundation Statute was showed by non-profit entities 
(158 respondents). States, represented by public authorities, participated in the public 
consultation organized by the European Commission in a small number, which indicates a 
rather low concern for the work of the nonprofit sector (7 respondents). Overall, the number 
of respondents is very small, which may lead to the conclusion that the results of the 
consultation may not be representative. 

In what the geographical provenience of respondents is concerned, they belong to all 
member states, which reflects that impact of fondations on the society and the obstacles that 
they face in their activity are generalised. In descending order, the most responses were 
given by respondents from Italy, Spain, Germany, France and the UK (15 respondents). On 
the opposite side are countries such as Bulgaria, Romania, Norway, Cyprus and Slovakia 
(under 5 respondents). The result concerning our country is rather understandable if we take 
into account the fact that most foundations have activity only in Romania and those who 
actually have cross-border activity have their headquarters located abroad, in other 
European states.  

The second step in adopting the European Foundation Statute – the consultation, was 
followed by the formulation of the European Commission proposal for a Regulation on the 

Statute for a European Foundation (EF) - COM (2012) 35 final 2012/ 0022 (APP) in 
February the 8th, 2012. 

A few months later, in consideration of the socio-economic implications on the EU 
Member States and the legislative procedures particular to European forums, the 
Commission had consulted the European Economic and Social Committee. The latter 
issued in the second decade of September 2012, a favorable opinion on the Regulation, with 
132 votes for, 1 against and 8 abstentions. The Committee surprised throughout the second 
recommendation the essence of the regulation, namely that „The EESC now recommends 
that the European Parliament and the Council adopt the proposal without delay. Indeed, 
more than ever before, foundations are tackling issues that span national borders, issues that 
require an efficient organisational form. Foundations at the European level that are active in 
the areas of science, research and societal issues need a legal form that is recognised in 
every EU Member State." 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

199

In Romania, the Chamber of Deputies had initiated the procedure of examination the 
compliance of the Regulation on a European Foundation Statute with the subsidiarity 
principle. Thus it has been examined by the Permanent Bureau in February 2012 and sent 
for analysis to the relevant Committees, namely the European Affairs Committee (term to 
complete the examination 30.03.2012), Legal, Discipline and Immunities Committee, 
Labour and Social Protection Committee and the Committee on Budget, Finance and 
Banking (term to complete the examination 23.03.2012)4. Of these, only the Legal 
Committee and the Committee for Labour issued an opinion, in both cases considering that 
the normative act issued by the European Commission respects the principle of subsidiarity.  

We note that the procedure of examining the compliance of the Regulation on 

European Foundation Statute with the subsidiarity principle has come to an end due to the 
fact that the terms mentioned above had expired. 

 
 

II. What is the European foundation? 
 

According to the European Foundation Statute, it is a foundation operating in at least 
two Member States, during the existence of the legal person. 

Establishing a foundation may be the consequence of the manifestation of will of the 
founding members, of the reorganization through fusion or transformation of a national 
foundation into a European one. 

The European Foundation can be set up by people or legal persons, similar to the legal 
texts in our country, provided that the newly created entity to comply with the legal 
framework in each Member State. 

In terms of the initial patrimony, in order to provide guarantees to creditors and ensure 
the necessary prerequisites for the development of large-scale activities, the minimum value 
of the assets shall be € 25,000. The foundation’s revenues can come from donations, 
sponsorships or economic activities carried out directly or through another legal entity, 
provided that the revenues or the profits to be used for public interest objectives. 

Nevertheless, it was intended that the European Foundation benefits from extensive legal 
capacity, including the right to hold movable and immovable property, receive and hold 
donations or subsidies of any kind, including shares or other securities of any lawful source. 

Regarding the concrete form of the legal act, it was considered that the regulation is 
preferable in view of the fact that it provides or at least ensures a uniform application of its 
provisions in all Member States. We consider that choosing the regulation as source of law 
in the European Union is the most appropriate one. Thus, article 288 TEU5, the regulation 
is characterized by three particular features, namely: 
General Applicability;  
Character binding in its entirety; 
Directly applicable in each Member State. 

 
 

                                                 
4 http://www.cdep.ro/eu/examinare_pck.fisa_examinare?eid=156, visited on 20.04.2014. 
5 Former article 249, parag. 2 TCE 
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1. General application  
 

The first feature means that the legal act is impersonal, in other words, it is applicable 
to situations whose recipients are not specifically individualized6. We must refer to Case 
101/76 - Koninklijke Scholten Honig NV v. Conseil et des Communautés européennes in 
which the European Court of Justice, in 1977, held that "the regulation is a measure that 
applies to objectively determined situations and generates legal effects for categories of 
persons regarded generally and in an abstract matter.7" 

From the interpretation of the provisions of article 288 TEU and the Decision of the 
European Court of Justice in Case 101/76, it appears, without a doubt, what is that 
particular to the regulation is that the recipients are not individualized. 

We thus ask ourselves whether, in this context, the specificity of each category of 
recipients affects the legal effects produced by the Regulation. Clearly, the answer can only 
be affirmative. We shall analyze, as an example, the application of the provisions of article 
11 para (2) of the Regulation on a European Foundation Statute, according to which 
"conducting activities independent from the purposes of public utility is allowed up to 10% 
of annual net turnover, provided that these results are shown separately in accounting.8" If 
the law of the state Primus provides that public cross-border foundations may conduct 
profit-making activities without imposing a maximum thereof, based on annual net 
turover9, we observe that the application of the Regulation would lead to a reduction of 
economic activity, non-profit legal persons being required to comply with the 10% limit 
established by the European legislative act. In the State Secundus, the percentage allowed 
we imagine to be 5%, therefore the entry into force of the Regulation will create a more 
favorable regime for public cross-border foundations by increasing by 5 percent the 
maximum allowed for economic activities.  

This is not affecting the general character of the regulation, its application remains 
impersonal. In this sense, the European Court of Justice, in 1977, in Case 101/76, stated 
that "a legal provision may have different specific effects on various subjects of law to 
whom they are applicable, which is not contrary to the regulating character as long as this 
situation is determined objectively"10.  

                                                 
6 McDonnell, Alison, Paul J.G. Kapteyn, Kamiel Mortelmans, Christian W.A. Timmermans, The Law of the European 

Union and the European Communities: With Reference to Changes to be Made by the Lisbon Treaty, 4th edition, 
Wolters Kluwer International, 2008, p. 280.  

7 Constitue un règlement une mesure qui s`applique a des situations déterminées objectivement et comporte des effets 
juridique a l`égard de catégories de personnes envisagées de manière générale et abstraite, European Court of 
Justice, case 101/76 - Koninklijke Scholten Honig NV v. Conseil et Commission des Communautés européennes, 
available at http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=fr&numdoc=61976J0101, visited on 
17.12.2013. 

8 L'exercice d'activités économiques indépendantes de l’objectif d’utilité publique de la FE est autorisé jusqu’à 
concurrence de 10 % du chiffre d’affaires annuel net de la FE, à condition que les résultats de ces activités soient 
présentés séparément dans ses compte. 

9 In Romanian legislation, for example, currently, there is not a maximum limit on the value of economic activities of 
non-profit collective entities, the legislator stating in art. 48 of O.G. 26/2000 that "associations, foundations and 
federations can carry any direct economic activities if they are ancillary and are closely related to the primary purpose 
of the legal person." 

10 une disposition juridique puisse avoir des effets concrets différents pour les divers sujets de droit auxquelles  
s`applique ne contredit pas son caractère règlementaire des lors que cette situation est objectivement déterminée. 
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2. Binding character in its entirety and the direct applicability of the regulation 
 

In the doctrine,11 this feature of the regulation is illustrated in contrast with the 
directive. In this regard, while a directive is mandatory for recipients only in terms of its 
purpose, the regulation shall bind in its entirety (purpose and means). 

In other words, states, individuals and legal entities are required to comply with the 
regulation. Closely related to complying with the provisions of this type of law is the direct 
applicability of the regulation12. Thus, it is not necessary for the Member States to adopt of 
national legal provisions in accordance with the European ones (such we notice regarding 
the decisions). Therefore, the regulation shall be applied automatically in the legislation of 
each state of the European Union (except those which are expressly mentioned in the 
regulation13). As a consequence, a non-profit legal person may invoke the provisions of a 
regulation before the national courts, from the entry into force of the European legal act14. 

The reason for consecrating the direct applicability character was to avoid obstacles in 
the transposition of European legal norms and the burden of bodies with legislative powers in 
the Member States, taking into account the fact that in some domains, adopting rapidly a 
regulation is crucial (agriculture, environment), and especially, that annually, a consistent 
number of regulations enters into force in all member States, therefore the governments 
should, additionally to their powers and attributions, to transpose them into the national law15. 

The refusal of a Member State to apply the Regulation may be legally sanctioned, by 
investing the EU courts with applications on the violation of union law16. 

We, therefore, can conclude that from all the secondary sources of European law, the 
regulation, due to its specific features, is the most effective legal tool ensuring uniform and 
rapid application of the Statute of the European Foundation in all Member States. 

 

 
III. Conclusions 
 

The declared purpose of the European Commission`s proposal for a Regulation on a 

European Foundation Statute was to establish a legal instrument applicable in the European 
Union designed to simplify the legal framework incident to the creation and the deployment 
of activities of foundations. In other words, the aim has been to harmonize the legislation of 
Member States in order that foundations may use, in an efficient manner, private funds at 
EU level, for purposes of public interest. 

By adopting the Regulation, the legal (the recognition of public interest purposes) and 
the fiscal (taxes) barriers should be eliminated, which creates prerequisites for public utility 

                                                 
11 McDonnell, Alison, Paul J.G. Kapteyn, Kamiel Mortelmans, Christian W.A. Timmermans, op. cit., p. 280, Fuerea, 

Augustin, Manualul Uniunii Europene, Edi�ia a V-a rev�zut� �i ad�ugit� dup� Tratatul de la Lisabona (2007/2009), 
Universul Juridic Publishing House, Bucharest, 2011, p. 156. 

12 The direct applicability of regulations was established even in the practice of the European Court of Justice in Case 39/72 
of February 7, 1973 - Cow Slaughter. According to the Court, "the regulations are, therefore, directly applicable in all 
Member States from the date of entry into force, merely by their publication in the Official Journal of the European 
Communities, from the date provided and, as a rule, from the time ordered by the Treaty".(les règlements sont, en tant 
que tels, directement applicable dans tout état membre et entrent en vigueur, en vertu de leur seul publication au Journal 
Officiel des Communautés, a la date qu’ ils fixent ou, a défaut, au moment déterminé par le Traite). 

13 See Regulation (EC) no. 1346/2000 of 29 May 2000 on insolvency proceedings, which, according to the Preamble, is 
not applicable in Denmark. 

14 Paul P. Craig, De Búrca, Gráinne EU Law: Text, Cases and Materials, Oxford University Press, 2008, p. 278. 
15 See Fairhurst, John, Law of the European Union, Pearson Education Limited, London, 2006, p. 57. 
16 Antonescu, M�d�lina Virginia, Institu�iile Uniunii Europene în perioada Post-Nisa: o perspectiv� de drept 

constitu�ional, Lumen Publishing House, Ia�i, 2009, p. 359.  



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

202

 

foundations of cross-border activity to fulfill their statutory mission. This is intended to 
lead to "lower costs for foundations - more funding for public interest and, therefore, it 
should have a positive impact on the public welfare of European citizens and the EU 
economy as a whole."17 

From conceptual point of view, taking into account the EF purpose, namely, 
conducting cross-border activities in the EU Member States, we consider that the 
Commission's proposal is welcomed. 

However, the tax regime and the procedure of establishing a foundation are different 
in EU Member States. As such, we think that the regulation will result in the establishment 
of a higher number of foundations in countries where they are subject to tax milder 
regimes, tax facilities or in which the steps for setting up a foundation involves less time 
and lower costs. In this case, the legislation of each Member State could be modified in 
order to remove legal provisions that discourage the creation of European foundations on its 
territory, which is equivalent to an uniformity of legal frameworks in all Member States. 
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BRIEF COMMENTS ON THE ROLE OF THE CITIZEN  
AS A POLITICAL ACTOR IN THE EUROPEAN UNION 

 
Constan�a M�TU�ESCU* 

 
Abstract: In the context of actions needed at EU level to combat the financial crisis and the 

sovereign debt crisis, the European Union has embarked on a process of achieving political union by 

strengthening the foundations of local economic and monetary union that would have to move 

towards a banking union, fiscal and economic This process is expected to be completed in the next 

year by a new revision of the treaties. In this respect, the European Union has more than ever the 

need of the support of its citizens and the deepening of European debate and strengthening the 

European dimension of the European Parliament elections is a first concrete step that the EU 

institutions have committed to do in this direction. European elections from May 22 to 25 2014 is an 

important time for checking the extent to which the new provisions of the Lisbon Treaty have 

contributed to the existence of a genuine European political sphere and the interest to capitalized the 

increased role for EU citizens as political actors in the EU. 

Keywords: European citizen, representative democracy, participatory democracy, European 

elections  

 
Intoduction 
 

In the context of actions needed at EU level to combat the financial crisis and the 
sovereign debt crisis, the European Union has embarked on a process of achieving political 
union by strengthening the foundations of local economic and monetary union that would 
have to move towards a banking union, fiscal and economic This process is expected to be 
completed in the next year by a new revision of the treaties. 

 After the difficulties of the past attempts to reform the European Union, EU 
institutions appear to have become aware that any reform of the European Union must 
include an element of "strengthening the democratic legitimacy and accountability."1 

In this respect, the European Union has more than ever the need of the support of its 
citizens and the deepening of European debate and strengthening the European dimension 
of the European Parliament elections is a first concrete step that the EU institutions have 
committed to do in this direction. 

 The 2014 European elections, the first elections after the entry of the Lisbon Treaty, 
of particular importance to the strengthening of EU democratic legitimacy decision-making 
system and its approach to citizens. 
 

Citizens and the democratic life of the Union 
 

Along with dedication and strengthening European citizenship Union treaties have 
emerged gradually developing a framework of democratic life in the European Union. 

 In the European Union, citizens are directly represented by the European Parliament, 
which you elect by universal suffrage, and indirectly by the European Council and the 

 
*Associate Professor PhD, Valahia University of Târgovi�te 

                                                 
1 See in this respect Commission Communication from 28 November 2012, entitled "Project for a deeper economic and 

monetary union and true - Launching a debate at the European level" (COM (2012) 777 final / 2). 
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Union Council, that brings together representatives of member bodies themselves as a result 
of the people’s will, accountable to the citizens who elected them. At the same time, they 
are represented by national parliaments to whom the Lisbon Treaty recognizes an important 
role in the European Union, and by local and regional representatives reunited in the 
Committee of the Regions. 

 European citizens are recognized the right to participate in the democratic life of the 
Union, to make their views known in all areas of the Union, providing European 
institutions to maintain an open, transparent and regular dialogue with representative 
associations and civil society. This has been implemented in various public consultation 
mechanisms and were recognized the right of legislative initiative. 

 The Lisbon Treaty has strengthened the Union's democratic foundations and grants a 
greater role as political actors of EU citizens in the EU2, establishing a solid bond between 
citizens, the performance of their political rights and democratic life of the Union.3 

 

2.1. Representative democracy 
 

The first steps in asserting EU democratic structure consisted of trying to transpose 
European national mechanisms of representative democratic model. Creating a European 
Parliament, directly elected since 1979 by citizens of Member States and progressively 
increase its powers is the main component and valuable instrument of EU citizens. 

 The statement of art.10 paragraph (1) TEU, according to which „the Union is founded 
on the principle of operation of representative democracy" confirms existing institutional 
reality; the Union Parliament is thus recognized as an institution par excellence 
representative for European citizens in the Union. 

 Elected by universal suffrage, the European Parliament is the major institution of 
European democracy model. To strengthen democratic legitimacy and act within the 
European Union, its role has been strengthened constantly. Lisbon Treaty has given the 
European Parliament greater powers at the legislative, budgetary and in international 
agreements, „the European Parliament shall, jointly with the Council, legislative and 
budgetary functions. It shall exercise functions of political control and consultation in 
accordance with the conditions laid down in the Treaties "(Art. 14 TEU).  

 The answer of European electors before the stake of appointing members of the 
European Parliamentary Assembly, despite the growing importance of the role of the 
European Parliament, was not too encouraging. Low rate of participation in European 
elections and national themes predominance elections MEPs have shown this approach 
limits the democratic legitimacy of the Union. 

 There was thus need for recourse to national political actors enjoying democratic 
legitimacy to enable the Union to strengthen its democratic legitimacy. Association of 
national parliaments in Union began timidly after the Maastricht Treaty, especially after 
review by the Treaty of Amsterdam, which annexed protocol (No 13) on the role of 
national parliaments in the European Union by which they are entitled to be quickly 
informed about the consultation documents and legislative proposals of the Commission 
and establish an inter-parliamentary cooperation through COSAC (Conference of European 

                                                 
2 In accordance with Article 10 (3) of the Treaty on European Union (TEU) "Every citizen has the right to participate in 

the democratic life of the Union. Decisions shall be taken as openly and as closely as possible to the citizen ". 
3 Title II of the TEU integrates EU citizenship provisions on democratic principles (Article 9 TEU) and strengthens the 

link between citizenship and democracy (Articles 10 and 11 TEU). 
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Affairs of national parliaments), attended by representatives of national parliaments and the 
European Parliament. 

 Through the Lisbon Treaty, the European role of national parliaments becomes a 
consistent one, according to art. 12 TEU, they "contribute actively to the good functioning 
of the Union". National parliaments are recognized not only the right to be informed, but 
also the ability to censor the adoption of European legislation if it violates the principle of 
subsidiarity (which requires decisions to be taken by the authority located closest to 
citizens) and to participate the review process of the EU Treaties. 

 The principle of representative democracy receives, with the Treaty of Maastricht, 
and regional and local dimension by setting the Committee, an advisory body whose 
consultation is mandatory in case of fields specified in the Treaty (economic and social 
cohesion, trans-European networks, health, education and culture), but this consultation 
may take place whenever institutions considers it necessary. He also may issue opinions on 
its own initiative. It is composed of representatives of regional and local authorities, which 
must be "electoral mandate to hold a regional or local authority" or "the politically 
responsible before an elected assembly" (Article 300 TFEU). Apart from the limited role 
conferred by the Treaty to be binding opinions to the Union institutions, its key 
contribution is a local anchor in the European integration process and making Europe more 
accessible to citizens.4 The committee has become an important forum for cooperation 
between European local and regional authorities, which allowed the exchange of ideas, 
experiences, patterns of local and regional development and consultation on the main 
challenges facing sub-national authorities. He was not satisfied with given a marginal role 
in European decision-making process, constantly advocating for the status of an institution 
of the European Union, which would allow local tier to a "third voice" in the European 
Union. Although it will persistently be refused this status, his role will be strengthened by 
modifying treaties of the Maastricht treaty. It will be gradually extended the field of 
mandatory consultations, thus confirming the usefulness and effectiveness will increase its 
impact on decision-making advice and obtain the right to appeal to the Court of Justice of 
the EU legislation. 

 
2.2. Participatory democracy  
 

An important milestone in the evolution of European integration, especially in the last 
two decades, is given by the efforts to combat the "democratic deficit" concept invoked to 
criticize the undemocratic nature and inaccessible to the ordinary citizen of the European 
Union and its various bodies (the mainly due to their extremely complex operation). The 
lack of accessibility for citizens to EU mechanisms and a weak representation at European 
level and the lack of accountability of EU electoral sanction mechanism underpinning 
democratic legitimacy is less applicable in Europe. 

 The Union failed to assert democratic character models through representative 
democracy, less adapted to pluralist structures like the Union that does not have a sovereign 
nation. It was necessary to identify other sources of legitimacy that derives from a direct 
relationship with citizens to bridge the gap between the EU and these. The European 
institutions have engaged in recent years in the process of testing various participatory 
methods to improve communication with citizens and their involvement in the formulation 

                                                 
4 Mission Statement of the Committee of the Regions, CdR 56/2009 fin. 
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of objectives and policies. The tools have evolved from "green cards" introduced in the late 
'80s, which sought to involve stakeholders at the beginning of the legislative proposals on 
what consultation methods and involve dialogue with Europeans developed through 
Commission plan D5 and the Action Plan6 that followed it, or the type of project 
participatory experiences Agora citizens of the European Parliament.7 

 Through White Paper on European governance from July 20018, the Commission 
launched a major reform of governance in order to strengthen its democratic nature, 
proposing four main changes: greater involvement of citizens, defining more effective 
policies and legislation, employment in the debate on global governance and ultimately, the 
reorientation of policies and institutions on clear objectives. To achieve the goal of bringing 
citizens closer to the European institutions were established five fundamental principles: 
openness, participation, accountability, effectiveness and coherence. 

 The Lisbon Treaty summarizes these efforts, placing them in art. 11 TEU9. The most 
remarkable innovation that has a potential to increase the concrete involvement of citizens 
in democratic life of the Union is undoubtedly the citizens’ initiative provided in paragraph 
(4) of Art. 11 TEU10. 

 Participatory democracy in the sense of the treaty, however, is a concerted 
democracy, which it considers the citizen in its collective dimension (as part of a 
representative associations, civil society or a substantial group of citizens support a citizens' 
initiative). The only way individual expression remains the election. The latter is, however, 
intended to encourage the emergence of a European civil society. 

 The development of genuine democracy in the European Union, however, requires a 
change in the identity and European consciousness. This is still a future project in the 
absence of a sense of collective identity, of genuine common European debate in the 
absence of institutional infrastructure at European level to ensure political control of 
European governance by a European electorate. 

 Entering the final paragraph of art. 10 TEU reference to the contribution of European 
political parties to "forming European political awareness and to expressing the will of citizens 
of the Union" expressed in similar terms in the art. 12 (2) of the Charter of Fundamental Rights, 
the Lisbon Treaty seems to invest parties to ensure the connection between political processes at 
national and European level, with their potential to generate transnational public debate across 
Europe and encourage the emergence of a European public space. 

                                                 
5 13.10.2005 COM (2005) 494. 
6 SEC (2005) 985. 
7 http://www.europarl.europa.eu 
8 European Commission White Paper, COM (2001) 428 
9 In accordance with Article 11 TEU: " (1) institutions provide citizens and representative associations, by appropriate 

means, the opportunity to make their views known and to exchange views in public in all areas of Union action. (2) 
The institutions shall maintain an open, transparent and regular dialogue with representative associations and civil 
society. (3) To ensure that the Union's actions are coherent and transparent European Commission shall carry out 
broad consultations with parties concerned. ( 4) At the initiative of at least one million citizens who are nationals of a 
significant number of Member States , the European Commission may be invited to submit , within its powers, to 
submit any appropriate proposal on matters where citizens consider that it is necessary a legal act of the Union to 
implement treaties . The procedures and conditions required for such an initiative be established in accordance with 
Article 24, first paragraph, of the Treaty on European Union. " 

10 Practical arrangements for the exercise of European citizens' initiative and procedure followed were detailed in 
Regulation. 211din February 16, 2011, which came into force on April 1, 2012 (OJEU L 65/1 of 11.03.2011). Up to 
this point only Initiative - "Water and sanitation are a human right! Water is a public good, not a commodity " 
(“Right2Water") - has met the requirements. It was formally presented to the Commission by the organizers at 
December 20, 2013, after receiving the support of more than 1.6 million people (see in this respect the Commission 
Communication COM (2014) 177 final of 19.03.2014) . 
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3. European elections 2014 - challenges and stakes 
 

Current crisis raises important concerns about the two major challenges facing 
traditional European elections: poor voter participation and not insignificant scores they 
obtain the protesting parties. 

 Described as "second-class midterm elections" in relation to national elections11, the 
results of which are dependent on the political situation of the moment and the electoral 
calendar, the European elections in May 2014 should also allow expression of protest votes 
in many Member States. This is more likely as the image and popularity of the EU have 
deteriorated in recent years amid the eurozone crisis. 

 Although the distrust vis-à-vis the EU remains certainly lower than experienced by 
almost all Europeans on national, European dominance in the campaign for the European 
elections of national issues that blurs the important issues at EU level affect negative 
turnout in European elections. 

 The political debate is often presented as if they take place only between the national 
parties, producing a real disconnect between the political parties at national and European 
political parties, with negative effects on the transparency of EU decision-making. 
Increasing the visibility of European political parties throughout the electoral process since 
the campaign until the votes cast would strengthen accountability of political parties 
participating in the European elections and increase voter confidence in the process. This 
would make citizens more aware of the repercussions of their vote at European level in 
favor of a national party. 

 Although the desire of creating a visible links between national parties for which EU 
citizens are voting and European political parties to whom the national parties are affiliated 
to was established one year before the European elections in May 201412, it seems that in 
reality, changes in this regard compared to the previous European election years have not 
produced as evidenced situation in Romania, where European political parties are still less 
visible in the electoral process. Many changes took place in the national system of political 
parties and electoral competition in Romania emergence of new political parties 
established, whose affiliation to European political parties is uncertain; do not allow to 
follow the Commission's recommendations to provide information to the attention of the 
electorate on affiliate links between national parties and European political parties.13 

 European elections are also branches in institutional terms: they do not lead directly to 
a profound change in the balance of power in the community, as well as national elections. 
European elections will not change the composition and the general political guidelines of 
the European Council and the Council, which carries essential prerogatives to EU level. 
They will not have a significant influence on the functioning of the ECB, which has played 
a key role in the recent times and is expected to continue. They certainly have a direct 
impact on the appointment of the Commission President and his team. From this last point 

                                                 
11 See M�tu�escu C., C. Gilia, European elections and democratic legitimacy of the Community, Bibliotheca Publishing 

House, 2009, pp. 123-124. 
12 See in this regard COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL, 

THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE AND THE COMMITTEE OF THE REGIONS Preparing for the 
2014 European Elections: Further enhancing Their democratic and efficient conduct (COM (2013) 126 final) 

13 Thirteen political parties and two alliances (alliance UNPR PSD-PC, PNL, UDMR PDL Party People - Dan 
Diaconescu, the People's Movement Party, Christian Democrats, Civic Force, The Socialist Alternative Party, the 
National Farmers' Alliance, the Greater Romania Party, Green Party, New Republic Party of Social Justice and 
Romanian Ecological Party) and eight independent candidates participating in the 2014 European elections. 
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of view, the Lisbon Treaty strengthens the role and responsibility of Parliament in relation 
to the Commission, by the choice made by the Council to the Commission President on a 
proposal of the European Council, which shall take into account the results of the European 
elections.14 With regard to other members of the Commission, states are free to propose a 
Commissioner in relation to the most established national policy. 

 The presentation by European political parties of a candidate for President of the 
Commission since the electoral process is an important step in efforts to make clearer the 
possibility of expressing a European option, which offers these choices. This would help 
EU citizens to better understand what a candidate for President of the Commission will 
ultimately support their vote. This would enhance the legitimacy of the Commission 
President, while strengthening at a more general level, the democratic legitimacy of 
decision-making across the EU. Also, this process could help increase turnout in elections 
for the European Parliament election of strengthening the link between citizens and the 
selection and choice of the representative of the European executive.15 

 The parliament resolution from 22 November 2012 on the European Parliament 
elections in 201416 urged political parties to propose candidates for President of the 
Commission, stating that they are expected to play an important role in the parliamentary 
election campaign, especially in that will have to personally program in all EU Member 
States. Although this recommendation has been followed by most European political parties 
who proposed experienced politicians on European political scene,17 except for a televised 
debate that was passed in most of the 28 member states on May 15 2014, to a debate of the 
University of Maastricht and one in Parliament, their presence in the electoral process was 
limited mainly to the state of origin, which relativize this endeavor. 

 There is nothing legally to oblige the European Council to appoint one or another of 
these potential candidates: he must first meet the majority political orientation of the new 
European Parliament and to propose a candidate in accordance with this direction even 
thought he was a candidate or not. But one would think that the new MEPs will be keen to 
establish a balance of power that would be more favorable if the candidates have in-depth 
discussions. It is probably this condition that European elections will be a little less 
perceived as „medium," and more than just election direct weighing renewal of a significant 
part of the community „personnel policy „. The appointment of the next President of the 
European Council is also included in the great renewal negotiations as it seems, it is 
possible that Europeans conceive a greater interest in May 2014 elections. 

 

                                                 
14 According to Article 17 (7) TEU: "Taking into account the elections to the European Parliament and after appropriate 

consultations, the European Council, acting by a qualified majority, shall propose to the European Parliament a 
candidate for President of the Commission. This candidate shall be elected by the European Parliament by a majority of 
its component members. "Declaration no. 11 on Article 17 (6) and (7) of the Treaty on European Union states that the 
European Parliament and the European Council are jointly responsible for the smooth conduct of the election of the 
President of the European Commission and provides guidelines on appropriate consultations within this framework. 

15 COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL, THE 
EUROPEAN ECONOMIC AND SOCIAL COMMITTEE AND THE COMMITTEE OF THE REGIONS Preparing for the 
2014 European elections: further enhancing their democratic and efficient conduct (COM (2013) 126 final). 

16 European Parliament resolution of 22 November 2012 on the European Parliament elections in 2014 [2012/2829 (RSP)] 
17 Commission's main presidential candidates are conservative Jean-Claude Juncker, the socialist Martin Schulz, 

Liberal Guy Verhofstadt, representing environmentalists, Ska Keller and the representative of the left European, 
Alexis Tsipras. 
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 4. Conclusions 
 

 Establishment of European citizenship in order to make Europeans aware of their 
belonging to a large and coherent whole in which they have rights and obligations 
represented the starting point in trying to build European Union’s own democratic space. 
Unfortunately, despite the efforts made to shape European citizenship, a common political 
consciousness, a public space or a European public opinion, political Europe is still 
struggling to complete, and the distance between the Union and its citizens does not appear 
to be decreasing. Opinion polls, referenda results and turnout in the European elections 
show that much of the European population is indifferent (at best), but often skeptical and 
sometimes hostile to the EU system. European stake is unknown to them and the 
institutions are too remote from their everyday realities. The reasons most often given for 
not participating in the vote are related to perception of inability to control the democratic 
process and influence the policy of government.  

 European elections lead to the appointment of members whose duties are very 
important today, given the additional capacity made by the Lisbon Treaty. Overall, the 
verdict of the election still contribute to change all the political balance in the "institutional 
trapeze" Community (Commission, European Council, the Council and the European 
Parliament), so as to appear less legitimate structure that national elections for EU citizens. 

 European elections from May 22 to 25 2014 is an important time for checking the 
extent to which the new provisions of the Lisbon Treaty have contributed to the existence 
of a genuine European political sphere and the interest to capitalized the increased role for 
EU citizens as political actors in the EU. 
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THE EUROPEAN PARLIAMENT  
ELECTIONS IN 2014 - BETWEEN ABSENTEEISM  

AND NATIONALIST EXTREMISM 
 

Claudia GILIA* 
 

 
Abstract: The European Parliament elections of May 2014 marked a new democratic moment in 

the history of the European Union. The analysis which we are about to undertake will investigate the 

degree to which European citizens were present at the polls for this round of elections and will 

attempt to examine the results obtained by the political parties involved. As the surprise of this round 

of European Parliament elections was the rise of radical, nationalist and extremist parties, our 

analysis will mainly focus on these political entities.  Our study aims to evaluate several political 

parties whose programs and campaigns promoted anti-immigration, anti-Schengen and anti-EU 

policies. The parties in question see the European Parliament as a stage where they can voice 

support for such policies. These parties either won the elections in their respective countries (the 

National Front in France, the UKIP in Great Britain) or obtained solid electoral scores (JOBBIK in 

Hungary, Movimento 5 Stelle in Italy), gaining the second highest number of MEP seats allotted to 

the countries in question.  

Keywords: European Parliament, european elections, european extremism, populism, nationalism 
 

 
1. Preliminary assessment of the European Parliament elections of 2014 
 

Its 751 Members are there to represent the Eu s 500 million citizens. They are elected 
once every five years by voters from across the 28 Member States. 

The European Parliament elections of 2014 took place against the backdrop of an 
economic crisis which has affected Europe since 2009 (sovereign debt crisis, deterioration 
of the job market). 

Unlike national elections, such as parliamentary, presidential or local elections, which 
are considered first tier, European Parliament elections are considered second tier. When it 
comes to European Parliament elections, political parties invest less effort into their 
election campaigns, the media allocates less coverage to campaign-related subjects and 
voters are less motivated to exercise their right to vote, as they consider that the European 
Parliament and its activities have no real impact on their day-to-day lives. 

The parties' election campaigns approach European themes from the standpoint of 
domestic issues; more often than not, the vote is not motivated by European sentiment, but 
rather by support for or opposition to the policies of member state governments.  

At the level of the EU, turnout was 43.09% of the total number of voters, almost 
identical with the figure recorded in the previous elections of 2009, namely 43%. Turnout 
in the older EU-15 member states was 45.6%, while turnout in the newer member states 
was 33.6%. 

 
 
 

                                                 
* Associate Professor Ph. D, Valahia University of Targoviste, claudiagilia@yahoo.fr 
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Country 1979 1981 1984 1987 1989 1994 1995 1996 1999 2004 2007 2009 2013 2014 

EU 61.99 - 58.98 - 58.41 56.67 - - 49.51 45.47 - 43 - 43.09 

Belgium 91.36  92.09  90.73 90.66   91.05 90.81  90.39  90.00 * 

Denmark 47.82  52.38  46.17 52.92   50.46 47.89  59.54  56.40 

Germany 65.73  56.76  62.28 60.02   45.19 43  43.27  47.90 

Ireland 63.61  47.56  68.28 43.98   50.21 58.58  58.64  51.60 

France 60.71  56.72  48.8 52.71   46.76 42.76  40.63  43.50 

Italy 85.65  82.47  81.07 73.6   69.76 71.72  65.05  60.00 

Luxembourg 88.91  88.79  87.39 88.55   87.27 91.35  90.76  90.00* 

Netherlands 58.12  50.88  47.48 35.69   30.02 39.26  36.75  37.00 

United 
Kingdom 

32.35  32.57  36.37 36.43   24 38.52  34.7  36.00 

Greece  81.48 80.59  80.03 73.18   70.25 63.22  52.61  58.20* 

Spain    68.52 54.71 59.14   63.05 45.14  44.87  45.90 

Portugal    72.42 51.1 35.54   39.93 38.6  36.77  34.50 

Sweden       41.63  38.84 37.85  45.53  48.80 

Austria        67.73 49.4 42.43  45.97  45.70 

Finland        57.6 30.14 39.43  38.6  40.90 

Czech Republic          28.3  28.22  19.50 

Estonia          26.83  43.9  36.44 

Cyprus          72.5  59.4  43.97* 

Lithuania          48.38  20.98  44.91 

Latvia          41.34  53.7  30.04 

Hungary          38.5  36.31  28.92 

Malta          82.39  78.79  74.81 

Poland          20.87  24.53  22.70 

Slovenia          28.35  28.37  20.96 

Slovakia          16.97  19.64  13.00 

Bulgaria           29.22 38.99  35.50 

Romania           29.47 27.67  32.16 

Croatia             20.84 25.06 
* voting is obligatory  

 
Quite clearly turnout was highest in the Member States where it is obligatory to vote 

(90% in Luxembourg and Belgium). Apart from these two countries 12 of the 15 oldest 
Member States recorded turnout higher than the European average: Malta (74.8%), Italy 
(60%) - both of these countries have high turnout traditions –, Greece (58.2%) (where it is 
obligatory to vote), Denmark (56.4%), Ireland (51.6%), Sweden (48.8%), Germany 
(47.9%), Spain (45.9%) and Austria (45.7%).  

In Central and Eastern Europe three countries turned out more than others: Lithuania 
(44.9%), Estonia (36.4%) and Bulgaria (32.1%).  

Less than two voters in ten voted in Slovakia (13%) and in the Czech Republic 
(19.5%). 4 countries recorded a significant rise in turnout in the European elections in 2014 
in comparison with 2009: Lithuania (+ 23.9 points), Greece (+ 5.5), Germany (+ 4.6), and 
Romania (+ 4.4). Conversely some Member States were not as motivated as five years ago: 
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Latvia (- 23.6 points), Cyprus (- 15.5), Czech Republic (- 8.7), Slovenia (- 7.4), Estonia (- 
7,4), Hungary (- 7,3), Ireland (- 7), and Slovakia (- 6.6)1. 

Turnout is seen as a critical test for European democracy, and it has fallen steadily and 
consistently since 1979, from 62% in the first election in 1979 to 43% in the 2009 election. 
Voter participation tends to be interpreted as an indicator for interest in Europe, support for 
Europe and for the conviction that the EU is a good thing2. 

Turnout for this type of election does not lend itself to being analyzed as a 
homogenous or linear phenomenon. Turnout is influenced by a number of political and 
institutional factors3, but also by individual factors (e.g. rebuking local politicians by 
choosing not to vote).  

Low turnout can also be interpreted as a political message sent by citizens to political 
parties and their leaders. The decision not to vote in European Parliament elections can also 
be seen as a sign of disapproval towards the EU and skepticism towards the European project. 

The 2014 elections were won by the European People's Party. The European Socialists 
came in second, while the third place was occupied by the European Conservatives and 
Reformists, who edged out the Liberals and Democrats for Europe4. 

 
Results of the 2014 European elections5  
 
Party MEPs % 
EPP  
Group of the European People's Party (Christian Democrats) 

221 29.43 

S&D 
Group of the Progressive Alliance of Socialists and Democrats 
in the European Parliament 

191 25.43 

ECR 
European Conservatives and Reformists 

70 9.32 

ALDE 
Alliance of Liberals and Democrats for Europe 

67 8.92 

GUE/NGL 
European United Left/Nordic Green Left 

52 6/.92 

Greens/EFA 
The Greens/European Free Alliance 

50 6.66 

EFDD 
Europe of freedom and direct democracy 

48 6.39 

NI 
Non-attached Members – Members not belonging to any 
political group 

52 6.92 

                                                 
1 Corinne Deloy, Ascension of populist parties but relative stability of political balance in the European elections, 2 

June 2014, European Issue n°315 - http://www.robert-schuman.eu/en/european-issues/0315-ascension-of-populist-
parties-but-relative-stability-in-the-balance-between-the-political-parties , Accessed June 4, 2014. 

2 For details: Anne Muxel, Des élections européennes en manque d’électeurs, mais une relative stabilisation de la 
participation, Les Enjeux, No 4/2014, pp. 2-6 -
(file:///C:/Users/f/Downloads/des_elections_europeennes_en_manque_d_electeurs_mais_une_relative_stabilisation_
de_la_participation.pdf) 

3 Turnout can also be influenced by other factors, such as compulsory voting, the manner in which the ballots are cast (e.g. 
Lithuania has introduced electronic voting by Internet), the number of electoral districts and the degree of mobilization 
resulting from a national election taking place at the same time as the European election (e.g. Germany organized 
elections in ten Länder, the United Kingdom organized local elections in England and Northern Ireland etc.) 

4 In the 2009 elections, ALDE placed third, with 83 seats in the European Parliament and 10.83% of the votes. 
5 See: http://www.results-elections2014.eu/en/election-results-2014.html 
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2. The European Parliament elections of 2014 - a victory for European populists 

and extremists?6 
 
The right-wing and left-wing populists both criticise the elites deemed to be 

incompetent, corrupt and deaf to the problems experienced by the populations, they question 
plurality, representation and intermediary organisations, the value given to the national (or 
regional dimensions in Italy, Belgium and Spain) and they are hostile to the European Union 
and more widely to globalisation which Brussels is seen as being a vector. Although populism 
on the far left focuses its attacks on Brussels socio-economic policy, those on the right focus 
more on a rejection of immigration including when it involves citizens from the EU, notably 
Central and Eastern Europe and more precisely Romania and Bulgaria7. 

 
UKIP - the "earthquake" that rocked the UK 
 

Great Britain, an important member of the European Union, is known for its 
conservative positions with regard to EU policies, sometimes taking an openly anti-
European stance.  The United Kingdom's component of the 2014 European Parliament 
election was held on Thursday 22 May 2014, coinciding with the 2014 local elections in 
England and Northern Ireland. The 73 members of the European Parliament were elected 
from the United Kingdom using proportional representation.  England, Scotland and 
Wales use a closed-list party list system of PR (with the D'Hondt method), while Northern 
Ireland used the Single transferable vote8. In almost every constituency, the Conservatives’ 
top candidates are MEPs running for re-election. This contrasts sharply with UKIP’s 
candidates;only half of their top candidates are current or former MEPs. The lists from 
Labour and the Liberal Democrats are both fairly moderate in terms of the numbers of all 
candidates who are MEPs, but almost all of their top candidates are. 

The major criticisms being voiced against the EU are the cost imposed upon the UK 
by being a member, the EU exercising too much regulatory power over UK businesses, the 
freedom of movement leading to a mass influx of immigration, and the EU lacking a 
general sense of democracy. Defenders of EU membership point to the necessity for 
countries to work together in order to ‘survive’ economically in the modern world and 
reject the notion of the EU’s power being too great. 

UKIP has not dramatically changed its stance towards the EU following Cameron’s 
speech.They maintain the same eurosceptic ideology as at the outset of the party in 1993, 
claiming that what the UK needs is an immediate exit from the EU. Their popularity in the 
European elections stems from their promise that they will argue for the UK leaving the 
Union „from within the heart of the EU”. 

UKIP held a big public rally in Sheffield on April 22nd to present their manifesto as 
well as a range of campaign billboards containing strong critique on how foreigners are 
taking British jobs and how the majority of legislation comes directly from the EU. 

                                                 
6 Dan Luca, Euroscepticism �i europopulism în contextul alegerilor pentru Parlamentul European, Jurnalul Na�ional, 

11th March 2014 - http://jurnalul.ro/editorial/euroscepticism-si-europopulism-in-contextul-alegerilor-pentru-
parlamentul-european-663338.html 

7 Corinne Deloy, op. cit.,- http://www.robert-schuman.eu/en/european-issues/0315-ascension-of-populist-parties-but-
relative-stability-in-the-balance-between-the-political-parties 

8 39 parties and 747 candidates entered the election of 22 May 2014. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

214

 

Early in the campaign, Nigel Farage stated: ”The UKIP campaign is simple. We're 

saying we want our country back. It's been given away by our political class who told us it 

was a common market whilst it was always intended to be something different, and we've 

had enough of them and we want, the 22nd of May, the day of the European Elections in the 

United Kingdom, we want that to be an earthquake in British politics.
9" 

The main themes of the UKIP campaign were as follows: 
UKIP believes in Britain becoming a democratic, self-governing country once again. This 
can only be achieved by getting our nation out of the European Union and reasserting the 
sovereignty of Parliament. We believe Britain must get back control over its borders, so 
that it can welcome people with a positive contribution to make while limiting the overall 
numbers of migrants and keeping out those without the skills or aptitudes to be of benefit to 
the nation; Regain control of our borders and of immigration - only possible by leaving the 
EU; Remove the UK from the jurisdiction of the European Court of Human Rights10 

Nigel Farage, Leader of the UK Independence Party said: „we need to tell the electors 

and voters in this and every other country in Europe that euroscepticism, belief in the 

nation state, belief in having your own currency isn’t extreme – it is the right and 

democratic thing for us to fight to get back to our countries”. 
Farage urging British voters to go to the ballot box in May to „join the people’s army” 

and „topple the establishment who got us into this mess
11. 

 
Results of the 2014 European elections in Italy12 
 

Party Votes % MEPs Change+/- 

UK Independence Party 4,376,635  27.49 (+10.99) 24 +11 

Labour 4,020,646 25.40 (+9.67) 20 +7 

Conservative 3,792,549 23.93 (-3.80) 19 -7 

Green 1,255,573 7.87 (-0.75) 3 +1 

Scottish National Party 389,503 2.46 (0.34) 2 0 

Liberal Democrat 1,087,633 6.87 (-6.87) 1 -10 

Sinn Fein 159,813 - (-) 1 0 

Democratic Unionist Party 131,163 - (-) 1 0 

Plaid Cymru 111,864 0.71 (-0.13) 1 0 

Ulster Unionist Party 83,438 - (-) 1 0 

                                                 
9 AP TELEVISION, Paris, April 13, 2014. 

(http://www.aparchive.com/metadata/Any/0609c9a3230ab57027f0bd155388ea12) 
10 See: http://www.ukip.org/issues 
11 BBC News, „Cameron: Clegg and Farage on ‘extremes’ of EU debate”, Accessed April 3, 2014 
(www.bbc.com/news/uk-politics-26865692). 
12 Details: http://www.bbc.com/news/events/vote2014/eu-uk-results, Accessed June 2, 2014. 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

215

The European Parliament election of 2014 was a historic success for Nigel Farage's 
anti-European UK Independence Party, which managed to secure 24 seats in the European 
Parliament. For the first time in more than a century, both the Labour Party and the 
Conservative Party failed to win a nationwide election.  

According to the assessment made by Vilde Renman, Research Assistant at the Centre for 
European Policy Studies (CEPS), UKIP is living up to the image of a party that is stirring up the 
political order because they are stealing from the Labour party votes that have traditionally been 
considered as coming from the ‘working class’, and from disillusioned Conservatives the votes 
of those who do not think their party is taking a strong enough stance towards the EU13. 

In an interview to the newspaper Gândul, Sonia Piedrafita, a research fellow at the 
Centre for European Policy Studies (CEPS) in Bruxelles, commented that the risk of 
radicalization of national parties in some of the most powerful EU member states is very 
real. Piedrafita warns that this risk is becoming a reality in Great Britain, where David 
Cameron's Conservative Party suffered an embarrassing defeat in the election, placing 
third, with 23.31% of the votes, behind the anti-European UK Independence Party (UKIP - 
26.77%) and the Labour Party (24.74%). According to Sonia Piedrafita, "The effect is not 

new. The impact of this election has been visible for some time, especially in the attitude of 

the British conservatives, and we can expect it to be even more prominent in the future"
14

. 
 
The National Front - the French "tsunami" 
 
Following reapportionment, France was allocated 74 seats in the European Parliament, 

and the election was organized in eight interregional districts. 
 

 
                                                 

13 Vilde Renman, Elections to the European Parliament in the United Kingdom: A pro versus anti-EU campaign in Sonia 
Piedrafita, Anne Lauenroth (dir.), Between Apathy and Anger: Challenges to the Union from the 2014 Elections to the 
European Parliament, p. 114, http://www.ceps.be/ 

http://www.gandul.info/international/alegeri-europarlamentare-2014-primele-efecte-ale-votului-extremist-din-uniunea-
europeana-au-aparut-deja-de-unde-vine-amenintarea-pentru-romani-12654794 

14 Alina Matis, Alegeri europalamentare 2014. Primele efecte ale votului extremist din Uniunea European� au ap�rut 
deja. De unde vine amenin�area pentru români, Gândul, 27.05.2014, http://www.gandul.info/international/alegeri-
europarlamentare-2014-primele-efecte-ale-votului-extremist-din-uniunea-europeana-au-aparut-deja-de-unde-vine-
amenintarea-pentru-romani-12654794, Accessed May 30, 2014. 
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The results of the European Parliament election in France were the true surprise of this 

round of European elections. Thus, one quarter of the French voters who turned out at the 
polls voted for the National Front, a nationalist, populist and anti-European party. After 
reaching the second round of the 2002 Presidential elections in a surprise performance, the 
National Front’s support has since grown further.  

Studies have shown that the results of the French vote are a reflection of the voters' 
attitudes towards the policies of the left-wing government and the performance of President 
François Hollande; therefore, it can be regarded as a protest vote

15.  
EU issues have been debated by political leaders through the lens of French internal 

problems. The party campaigns cover mainly domestic topics. This is especially obvious 
for parties in opposition, which take the European elections as an opportunity to challenge 
the government. When it comes to talk about European elections, television reports or 
debates cover topics that are cause for national concern, e.g. the contested implementation 
of austerity package imposed by the Commission, or the integration of Roma people into 
French society16. 

During the election campaign, the FN promoted a range of anti-European themes, such 
as abolishment of the Schengen Area and the euro, as well as anti-globalization and anti-
IMF messages17. 

 
 
Results of the 2014 European elections in France18 
 

Party Votes % MEPs 
Extrême gauche 302 436 1,60% 0 
Front de Gauche 1 200 713 6,33% 3 
Union de la Gauche 2 650 357 13,98% 13 
Divers gauche 602 294 3,18% 1 
Europe-Ecologie-Les Verts 1 696 442 8,95% 6 
 Divers 827 526 4,37% 0 
Union du Centre 1 884 565 9,94% 7 
Union pour un Mouvement 
Populaire 

3 943 819 20,81% 20 

 Divers droite 1 133 811 5,98% 0 
National Front 4 712 461 24,86% 24 
Extrême droite 1 337 0,01% 0 

 

                                                 
15 The protest vote was particularly strong - in France where President François Hollande's Socialist Party (PS) 

achieved the weakest result in its history in a national election (13.98%). 
16 Selma Bendjaballah, Increased Populism and Euroscepticism:The EU Elections in France, in Sonia Piedrafita, Anne 

Lauenroth (dir.), op. cit., p. 32. 
17 During the election campaign, Marine Le Pen stated that "the IMF is no longer what it was at the time of its creation, 

namely an institution that would save countries which were facing economic difficulties, but allow those countries to 
preserve their economic sovereignty. Nowadays it has become an institution that upholds the interests of the 
(international) financial markets. It acts like a debt collector who walks into your house and says, 'You're going to sell 
your couch and your refrigerator, because all I care about is getting my money back'. That is why the IMF must 
disappear. The state must regain its role" - Marine le Pen. 

18 For details:  
http://www.interieur.gouv.fr/Elections/Lesresultats/Europeennes/elecresult__ER2014/(path)/ER2014/FE.html 
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In her assessment of the results of the European election in France, Sonia Piedrafita 
states that "in France, the context is different. This was a citizens' protest against the 

economic and political situation of the country under the leadership of the socialists. Popular 

dissatisfaction was reflected in the electoral score achieved by the National Front
19.  

Doru Fran�escu, the director of VoteWatch (Bruxelles), also emphasizes that "The 

results of the European Parliament elections will have significant repercussions on 

national policies, namely the policies concerning free movement of workers in the UK and 

the policies concerning all types of freedom of movement in France. The National Front 

has an anti-immigration and protectionist agenda and intends to abolish all other types of 

freedom of movement (movement of persons, capital and services), which it believes are 

detrimental to France
20

.  
 
 

3. The conservative right and the Euroskeptics - a landslide victory in Hungary 
 

Hungary has been allocated 21 seats in the European Parliament. 
 
Results of the 2014 European elections in Hungary21 
 

Party Votes % MEPs 
Fidesz – Hungarian Civic Union (Fidesz–KDNP)[a] 1,193,991 51.48 12 
Movement for a Better Hungary (Jobbik) 340,287 14.67 3 
Hungarian Socialist Party (MSZP) 252,751 10.9 2 
Democratic Coalition (DK) 226,086 9.75 2 
Together 2014 (E14) + Dialogue for Hungary (PM 168,076 7.25 1 
Politics Can Be Different (LMP) 116,904 5.04 1 

 
In Hungary the Alliance of Young Democrats-Civic Union (FIDESZ-MPP) led by 

Prime Minister Viktor Orban easily won, less than two months after his victory in the 
general elections (6th April 2014), with 51.4% of the vote. The FIDESZ victory in the 
European Parliament election of 2014 did not come as a surprise. On the other hand, the 
second-largest party in Hungary, the Hungarian Socialist Party (MSZP) suffered its worst 
defeat since the 1990 parliamentary election. 

JOBBIK, an ultranationalist party that practices a racist, anti-Semite discourse with neo-
Nazi overtones, placed second in the European Parliament election, securing three MEP seats. 
However, as political analyst Zoltán Lakner argued, JOBBIK appeared in the election 
significantly worse than one month ago in the general election22, because the party now 
gained only one-third of those votes, while the turnout was half of the previous one. The 
extremist party's second place was due to the fragmentation of the left-wing opposition23.  

                                                 
19 Alina Matis, Alegeri europalamentare 2014. Primele efecte ale votului extremist din Uniunea Europeana au aparut 

deja. De unde vine amenintarea pentru romani, Gândul, 27.05.2014, http://www.gandul.info/international/alegeri-
europarlamentare-2014-primele-efecte-ale-votului-extremist-din-uniunea-europeana-au-aparut-deja-de-unde-vine-
amenintarea-pentru-romani-12654794, Accessed May 30, 2014. 

20 Idem. 
21 For details: http://www.risultati-elezioni2014.eu/it/country-results-it-2014.html, Accessed June 2, 2014. 
22 JOBBIK achieved a score of 20.66% in the parliamentary election of 2014, 6% higher than in the European 

Parliament election. 
23 See: http://4liberty.eu/conference-report-hungary-and-the-european-union-after-the-european-parliamentary-

elections/ 
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What is particularly worrying is the relative complicity between FIDESZ, the ruling 
party, and the far-right party JOBBIK. In Hungary, the nationalistic trend has been pushed 
very far by Viktor Orban these past years. 

In Hungary, the European elections strengthened the position of the conservative right 
and radical far right; these parties espouse conservative positions, often in defiance of the 
European Union. 

 
 

Conclusions 
 

The results obtained by populist, radical, extremist and Euroskeptic parties in the 
European elections of May 2014 reflect the dissatisfaction of citizens in the member states 
with the national policies of governing parties and a sense of apathy and disinterest in 
European institutions and the EU as a whole, and ultimately a failure by the EU to address 
the needs of European citizens. EU reactions to the rise of populism and radicalism across 
the continent have been limited and moderate in tone.  

Using their charisma, their rhetorical skills and new social media (e.g. as Marine le 
Pen, Nigel Farage, Geert Wilders - Netherlands, Beppe Grillo), they have oversimplified 
complex societal issue, divided social groups and proposed complete demagogical 
solutions. Defenders of democracy have a great role to play here to keep on educating and 
warning citizens on damages caused by radical populist movements, especially the 
simplification of complex issues into ‘us’ vs. ‘them’24. 

The responses of the EU towards the rise and deep-rootedness of populist ideas have 
been rather limited. Most of the time, EU reactions to populist driftings came through calls 
for vigilance and moderation like for the French attacks against Roma people (2010 and 
2013) or Schengen (2012). In Italy, after the victory of Beppe Grillo and his Five Stars 
Movement in February 2012, José Manuel Barroso (European Commission President) even 
reaffirmed his „confidence” in the political stability of the country when everyone was 
expressing strong concerns about Italy. In addition to the influence that anti-European 
parties in the states included in this analysis exercise over the electorate and the pressure 
that such parties exert on other national parties in the countries in question, specialists have 
also identified other problems which may affect the functioning and decisions of the 
European Parliament during its next term.  

More radical groups both to the right (European Freedom and Democracy – EFD) and 
the left (Greens/EFA) have become much stronger in the new Parliament. 

VoteWatch director Fran�escu states that "30% of the votes in the next PE are 

unpredictable, and this situation is compounded by the fact that neither the left, nor the 

right can secure 50% of the votes in any field. Unpredictability is not good for anyone - not 

for European legislation, not for the European Commission and not for the business 

environment, either. Such a PE configuration can yield certain surprises". Sonia Piedrafita 
warns that certain "tensions" will exist in the next European Parliament, which will hamper 
the formation of coalitions: "The opposition will be more fragmented and more radical"25.  

                                                 
24 The European Union and the Cahllenge of Extremism and Populism. How to protect democracy and rule of law in 

Europe, october 2013 - http://ec.europa.eu/justice/events/assises-justice-
2013/files/contributions/24.europeanhumanistfederationtheeuandthechallengeofextremismandpopulism_ehf_en.pdf 

25 See: http://www.gandul.info/international/alegeri-europarlamentare-2014-primele-efecte-ale-votului-extremist-din-
uniunea-europeana-au-aparut-deja-de-unde-vine-amenintarea-pentru-romani-12654794, Accessed June 2, 2014. 
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The European Parliament, in its new configuration, will have to face new challenges: 
on the one hand, the nationalist and anti-European discourse of the Euroskeptics and 
radicals, which account for approximately a quarter of MEPs, and on the other hand, the 
need to reform the EU framework, by conclusion of a new EU agreement and enlargement 
by accession of new european states (e.g. Turkey, Moldova, Serbia, Georgia etc.). 

Italian prime minister Matteo Renzi said in a debate with MEPs on his country's 
priorities for the Council presidency for the next six months: „If Europe was to take a selfie 

today, it would be a tired, resigned image”26. 
 

                                                 
 
26 See: http://www.europarl.europa.eu/news/en/news-room/content/20140702STO51216/html/Future-of-Europe-MEPs-

debate-Italian-Council-presidency-priorities. 
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ABOUT MORAL AND PHILOSOPHY OF LAW.  
THE MORALITY OF LEGAL SCIENCE 

 
Corina Ramona IONITA*  

 

Abstract: Ethics is the philosophical theory of morality. The goal of the philosopher is to give 

order and consistency to our moral beliefs and connect them as far as possible, one or more of the 

universal principles of the presumed validity of their stems, as rules that guides our conduct. The 

influence of morality on the law relating to both the process of law, as well as the application 

process.Morals appears as a criterion for verification of positive law with justice correspondence, 

positive law must be built on the basis of the moral purposes. Legal rules that contradict moral 

principles are unfair (lex injusta non est lex). Whenever the exercise of a right of neglect aspects of 

humanity (summum jus,summa injuria ) moral principle of equity.  

Keywords: ethics, morality, fairness, justice, positive law. 

 

 
The philosopher"s efforts gives consistency of our as regards moral sphere which have 

resulted in two types of general ethical systems.1 
First type may be called teleological. According to this type of theory, moral value of 

each act lies in its ability to achieve something good or something bad. If health is seen as 
good in itself, for example, when the nature of your ultimatum by acts (feeding the hungry, 
to give medical care sick) and the character of other acts (to sell or serve consciously 
infected) can be understood in terms their report with it. 

Everything is your ultimatum from a moral point of view, according to this type of 
theory, and takes the intention with which it was made, namely that to get what is good in 
himself: the welfare in itself is the goal toward which is facing any behavior with moral value. 

It is the right moral court which directs his constitution and affirmation, the factor dinamizator 
of intellectual and political energies serving legal promoting values as universal values.2 

Morality and the right are two aspects of a single principle which is supreme purpose.3 
However, having regard a permanent opening between law and morality, the idea of 

obligation leads to the idea of moral freedom, because only a willpower free may have obligations, 
and this will free shall be defined to be, both at the law school, as well as in morality, a person.4 

There is a reason there is a theoretical and practical sense, which makes us think we 
concluded, said Mircea Djuvara, as well as the phenomenon virtually, that is moral and 
right,it is designed as a rational reality.5How freedom and will characterised person as active 
element in the reality of life practical, it emerges that the entire right is centered on person.  

                                                 
* Lecturer PhD associated to Valahia University, Targoviste 

1 Doina Olga Stefanescu, A. Miroiu(coordonatori), Adrian-Paul Iliescu, MihaelaMiroiu, Cristian Pirvulescu, Manual 
philosophy, Ed. Franck Educational,2003,Bucharest,p. 26. 

2 Corina A. Dumitrescu, The philosophy of law, Manual Self-Study, Ed. ProUniversitaria, 2012, p. 23. 
3 M. Djuvara, Le fondement du phénomène juridique (Quelques réflexions sur les principes logiques de la 

connaissance juridique), Paris, Sirey,1913, p. 104.apud E. Gh.Moroianu,Studies of Romanian Law,,year 22 (55), no. 
1, pp. 67-75, Bucharest, Jan-March 2010. 

4 Ibidem, p.105 
5 Ibidem, p.114 and 115 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

221

Right that the science can be based, note Mircea Djuvara, than on the principle of 
practical reason, i.e., the morality of law, this principle, and the freedom of reason.6 

Problem of connection between law and morality was a constant preoccupation for the 
philosophers and jurists. Morality has played and plays an important role in the positive law 
with justice, justice,common good ethical and other criteria. By its very nature, the right 
involves a professionalism of the human condition in the light of certain values, one of the 
first definitions of data's Celsus, a judgement of a value:; eastern Europe burned boni et 

aequi(right is art good and equity).  

The relationship between law and morality is based on relationships between it 
properly and well. The just, enshrined the right lens in force, shall have regard to objective 
social order between individuals and institutions and their organizations, their duties, some 
for the rest of the people. 

Good for you, on the contrary, to the order of his consciousness had principles--
individual, and that impulse for integration in a Standard social order, moral duties are of 
individual to himself, causing duties for another. Legislator is a company organ,style 
himself as a moralist is impersonator of consciousness.7 

As for moral, Dumitru Draghicescu considers that, to have a common essence, right: 
"law etico-the most compelling social, leading external relations of individuals, is justice 
and therefore equality and solidarity, which are its proponents deny natural law itself: 
selection, competition, inequality".8 

Between law and morals are, of course, differences, one being actually outside, and the 
other in fact of consciousness. 

By moral means a combination of concepts and rules, attitudes and mentalities, values 
and ideals relating to individual behavior in the society9.  

Moral rules are the rules of conduct which indicates logical people a model of conduct 
necessary and the penalties to be applied, in the case of non-compliance with regulatory 
requirements adjustments of the model. 

Concept of moral sphere includes moral knowledge (beliefs, concepts, values, moral 
ideals, rules, principles and moral relations). 

Moral rules based on rules with regard to good or bad, right or wrongly paid, allowed 
or not allowed, are a creation of the company. Morality has as its object internal 
appreciation of the facts of consciousness. 

As an assembly of general rules of conduct personal practical, moral rules, wrote E. 
Sperantia "required of consciousness".10 

Failure to adhere to moral conduct prescribed result application of sanctions. These 
sanctions are different social environment after the reaction to the behavior immoral, or a 
moral mind subject who understands and regrets his guilt. 

Social environment react to immoral deeds by public opprobium, contempt, 
marginalisation, etc. and the subject was even aware of his deed may have pangs of 

                                                 
6 V. Morar, Mircea Djuvara (1866-1945), in vol. Anthology of Romanian philosophy (antolog. and present: 

MirceaMaciu), Bucharest, the Edit.Minerva, 1988, p.146. 
7 R. Muresan, the problem of moral and right .rules ethical and legal rules, p.137, source internet 

(www.revistatransilvania.ro/archive/ 2006) /pdf/number 8-9/p. 136-137 pdf. 
8 Dumitru Draghicescu, problème du déterminisme social, p. 39 (AP. Modern History philosophy, place. happening). For 

reasons of equity: id. , du rolls of l'individual p. 67-78; The idea of justice is shared between right and moral: id. , droit 
moral, religion, p. 237 In Romanian law studies, year 6 (39), Oct-dec. 1994, Romanian Academy Publishing House 

9  Ibidem, p. 127. 
10 E. Sperantia, Introduction to the philosophy of entitlement, 1946, p. 254. 
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conscience, regret, etc. Social environment may react and by the application of sanctions 
against physical constraint to private individuals who have committed immoral deeds. 

Between moral rules and the rules of entitlement there is a close connection, whereas: 
A). they are part of the same group of disciplines; 
B). is addressed to human behavior; 
C). are intended to express the idea of justice in society; 
D). are based on the idea of the obligation of the individual, regarded separately or as a 

member of a social group organized. 
Moral rules are likely to be confused with the rules of law. 
The moral rules are not, as a general rule, written rules. They are contained in certain 

documents, being the product locality reorganized. 
The legal rules, which have become detached gradually from morality and rules of 

dietary habits, slipped into an official appearance and are the outcome of work official 
organs of the state. 

Compliance with the requirements of morality is not guaranteed by public authority, 
but also by the action of factors employers, of public opinion, education, etc. 

The legal rules are autonomous legal order, from the rules for emotional distress and 
moral order. But the mileage is relative, whereas influences moral right, giving it a moral 
character, it is essential. 

Moral rule is a rule of conduct individual and voluntary, based on justice and equity; 
Sanctioning is inside - regret, reproof of conscience or public opprobrium, marginalisation, 
confident that what behave unfair manner, incorrectly. 

Legal rule is a rule of conduct social, being required to ensure that the order in society; 
It is punishable under compulsion. 

Moral right and far from being excluded shall be supplemented, good and the just 
being two facets of a principle. Morality, expressing the ideal common good and to lay 
down the principles of truth and justice often influences right. Thus, the obligation food 
between close relatives and the obligation of aid to a person in danger is based on a moral 
obligation of the charitable institutions. 

Natural obligation as a moral obligation, as recognized by the rule of law. 
Morality, as well as the right, it is a social phenomenon. But it is law previous, which 

was born of moral and tends toward a moral content. 
When the right is no longer in accordance with moral principles, has no credibility and 

recognition in society.  
For the most part, the legal rules tend to dedicate moral rules. This only natural may be 

direct or indirect, incomplete, implicit or explicit, if it is accompanied by various sanctions. 
Morality is often more demanding, than right. Christian morality requires charity and 

justice. Charity requires generosity and forgiveness for ofenses. Often, the right shall be 
removed on morality, in order to comply with individual freedom. 

When, in a society morals is controversial content, the right be refrain to intervened, 
either devoting one of existing philosophies. For example, Christian morality condemns 
poligamia and cohabitation. Romanian law prohibits poligamia, but tolerate to a certain 
extent, but this partnership. 

But right is far from and deplete the content, by transforming moral requirements in 
legal rules. There are numerous rules of morals which remain outside of entitlement. In 
fact, the right does not have the power to make morality requirements. It only specifies to 
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organize the order completion of favorable social moral values and prevent proliferation 
antisocial deeds. 

Law and morals, they are, as it looks like M. Djuvara11 common items and distinctive.  
Items common refers to the fact that both categories: 
(A) they are designed to express the idea of justice in society; 
(B) is addressed to human behavior; 
(C) are based on the idea of obligation of individuals 
Distinctive elements are: morality is addressed to individual intentions, the right 

governing public plotted those intentions. Both legal rules, as well as the moral are 
mandatory, but their obligation imposed upon it by different ways12.  

In technical language, strictly legal, a distinction between net moral concept of 
honesty (honestum) and legal concept "good faith" (the bona fides). In the course of time 
the concept has been recognized as a real moral (criterion axiologic moral), being less then 
devoted all legal legal systems (criterion legal). Good faith is known and used in almost all 
modern languages for example: in the French language - bonne foi, in the German language 
- bona fide, in Italian - buona Fede, good faith in the English language. 

This will highlight three aspects of the concept of good faith13:  
(A) good faith smacks of equity, i.e. smacks of justice, honesty and humanity, which is 

based on justice, which must be fair and unbiased investigation. 
(B) good faith, that general idea of loyalty in contractual relations; 
(C) good faith, as well as being incorrect belief that has a person, due to ignorance or a 

fault of the right subjectively that invoked, that the right there is either in favor of the latter, 
be in favor of someone else. 

Good faith objective is synonymous with loyalty, assessed objectively, in accordance 
with the traditions established between honest people. It is opposed to fraud. 

Good faith subjective means honesty, honesty or faith wrong. 
Unit theory concept of good faith is the one that highlights the concept of good faith, 

it's best. Referring us to this theory we distinguish real unitary structure of this concept 
alive, unique and complex, which brings together in the matrix to a real the gold: the right – 
psychology morality.  

Both right and moral are parts of social conscience violations a regulatory function of 
human behavior in society. 

Moral rules are required by soft power by influence public opinion, establishing an 
ethics misconduct, and legal rules are coded and legal sanctions, constituting a "minimum 
ethics", but a mandatory human behavior which may be made to comply with and by the 
power of constraint on the penalties with which it is laid down, unlike the moral rules 
which are devoid of this possibility. 

Both right, as well as provide moral rules of behavior of the people in the society. 
Morality has been defined as a set of rules and concepts of good and evil, about just 

and injust or about permissible and forbidden, while the right is the mandatory rules of 
behavior, general and impersonal relationships which establish the conduct between people, 
in a social framework and which can be carried out and by stress. 

As a matter of fact, the distinction between law and morals was delimited in a 
particularly slow. Differentiating between them has never been net and make most often, in 

                                                 
11 M. Djuvara, General Theory of the Right, Vol. II, Bucharest, 1930, p. 568 ET seq. 
12 Sofia Popescu, General Theory of Law, Lex light Publishing House, Bucharest, 2000, p. 124-127 
13 Ion Gabriel Anghelus, Psychological Paradigm of Good Faith in the Rule of Law State, file extract of HTTP 
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connection with the nature expedited - material in the case of entitlement - as well as 
psychological, if morals. 

Good faith includes psychological concepts of intention and faith and has its spring in a 
complex of facts psychological, exteriorizate later via moral values of honesty, session is fast 
becoming synonymous with loyalty, prudence, order and temperanta - which shall be converted 
into legal values, whenever is the subject of a legal relationship, but not so much as to lose in 
any form whatsoever internal character, the psychic facts psychological (intent, prudence,order). 

The law knows and moral evil and good and evil cannot translate into good and no 
good for the worse, she is adamant, shall be subject to a single retail sellers and that of 
imperativului categorical (Sollen).  

Each man recognizes that good faith is the most unimportant of laws and that, at the 
same time, it is, however, the most respected14.  

Good faith must represent fundamental law which must be observed when the internal 
behavior, exactly as the objective is the one who shall prevail, at the level of behavior. 

Important to note is that, the processes of psychological realm, i.e. internal conduct a 
subject of law, must always be subject to the right of absolute freedom. 

It can be noted that, from the point of view of judicial psychology here to study this 
complex of facts opposing psychological: the intention right, our readers, due diligence 
(caution), lack of due diligence, harming voluntary of another thing, no longer seems like a 
complicated thing in so far as, the establishment of good or remembrance of faith is a matter 
of fact on which the magistrates do it on a regular basis in the implementation of daily duty. 

Human society, interested in maintaining public order, social balance, maintaining its 
structures and forms of organization and functioning, its activities are carried out in an 
organized manner and, after some social rules in a given regulatory framework15.  

Beyond the theories concerning the relationship between moral and right, I agreed 
author"s R. Muresan, that it is not contested that, moral and right constitute distinct 
normative systems within the framework of the rules social, legal rules and the moral 
characteristics with both proximal genre, as well as those of the difference. All theoretical 
approaches are centered on the idea of connection between law and morality have lead to 
gradual shaping of existing difference between the two areas. 

With respect to the problem of law and morality shall be considered that, in order to 
exist as such, the right must meet the condition of intrinsic morality and that total lack of 
respect for any desideratum of morality is the result of absence of entitlement. 

If it is accepted, however, that, at different times, to different people or even the same 
people, within the framework of the different social classes, there is no moral systems very 
different and contradictory, that in certain situations other than things can be considered 
good or bad, fair or unfair, that there is only moral values relative, then we can say that, in 
order to consider the law as having a moral content, they must contain something that 
would be common to all moral systems, and this is an obligation, regulatory nature.16 

In these circumstances, the assertion that the right would be, by its very nature, moral 
does not mean that the right would have a certain content, but that is a rule which lays down 
a certain human behavior as required. Therefore the problem between law and morality is 
one of the form and not one of content. 

                                                 
14 I. G Anghelus, op. cit,, p. 45 
15 Luiza M. Teodorescu, The Romanian Academy, The Institute for Legal Research Ciuhandu pleads for Church 

involvement in social life, "Andrei Radulescu", Bucharest, 2012, p. 10 
16R. Muresan, op. cit, p. 137. 
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The most influence morals shown by materializing ethical value in human rights and 
freedom, for moral support interest of the general good. Morality and the right must 
undertake a process of symbiosis. 

It doesn't matter in the system of what you think or how you do it, but rather what 
you're doing, and this because the report is legal intersubjective. 

Front of law which must be applied to each category of people in part, "morality might 
apply without distinction, anywhere, anytime, to anyone". Individual rights are for all, but 
morality is one for all of us. Also, legal rules yielded over time, than a certain amount of 
time (ex: the code of Hamurabi,Manu), on the other hand moral rules do not have this 
feature, they are over time. 

At the outset, the moral was the only means of control. The penalty in the case morals 
is not very strict, an excuse for a crime he committed can be an argument to justify a certain 
conduct, if of course, this has been carried out without underhanded, but within the 
framework morals even minor things are seen and highlighted in the company. 

In morality, the penalties shall be remorse, a sense of guilt, disapproval from society, 
his so-called reprimand. But right are not confined to both, he may have recourse to a 
definite constraint material, or even suppressing freedom. 

If we get better, sometimes causes surprise was a penalty more powerful than other 
forms. This meant exclusion from the Community(tribe for example),what be tantamount to 
a social death.  

If the war crimes were a period justified political and moral, now they are punished by law. 
System stability has legal basis just to limit human being. Compliance with the rules 

stands out from the crowd as a thing in itself. The man adhere to a happiness by carrying 
out debt. Thus, even if it is stipulated in the law that in the time between parents and 
children there must be mutual benefit both children as well as parents lead to comply with 
their obligations not because it is the law, but also because that is how they feel and 
considers that it is a natural thing. 

The standards which do not fulfill a moral feature may not constitute legal rules in the 
real meaning of the word or are legal rules but imperfect. 

 
 

References: 
 

1. Doina Olga Stefanescu, A. Miroiu(coordonatori), Adrian-Paul Iliescu, MihaelaMiroiu, Cristian 
Pirvulescu, Manual philosophy, Ed. Franck Educational, 2003, Bucharest, p. 26.  

2. Corina A. Dumitrescu, Philosophy of entitlement, Manual Self-Study, Ed. ProUniversitaria, 2012, p. 23.  
3. Mircea Djuvara, Le fondement du phénomène juridique (Quelques réflexions sur les principes logiques 

from connaissance juridique), Paris, Librairie Sirey, 1913, p.104.apud E.Gh.Moroianu,Studies 
Communist Romanian,year 22 (55), no. 1, pp. 67-75, Bucharest, Jan-March 2010.  

4. V Morar, Mircea Djuvara (1866-1945), in vol. Anthology of Romanian Philosophy (antolog. si 
prezent:Mircea Maciu),Bucharest,Edit.Minerva,1988,p. 146. 

5. R.Muresan, Report of moral and right.rules ethical and legal rules,p. 137,source 
internet(www.revistatransilvania.ro/archive/ 2006) /pdf/number 8-9/p. 136-137 pdf.  

6. Dumitru Draghicescu,Le problème du déterminisme social, (The idea of justice is shared between 
right and moral: id., droit moral, religion, p. 237 in Romanian law studies, year 6 (39), Oct-dec. 
1994, Romanian Academy Publishing House.  

7. Ibidem, p. 127. 
8. Eugeniu Sperantia, Introduction to the philosophy of entitlement, 1946, p. 254.  
9. Mircea Djuvara, A general theory of the right, Vol. II, Bucharest, 1930, p. 568 ET seq. 
10. Sofia Popescu, A general theory of law, Lex light Publishing House, Bucharest, 2000, p. 124-127  
11. Ion Gabriel Anghelus, Psychological paradigm of Good faith in the rule of law state, file extract of HTTP. 

 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

226

 

THE LEGAL NATURE OF THE COLLECTIVE  
LABOUR AGREEMENT  

��

Cosmin CERNAT*  
 
Abstract: The establishment and conduct of labour relations involves a constant negotiation 

between employees and employers. The specific needs of each party often puts them in antagonistic 

positions, as employees want advantageous rights with a reduced labour effort, while employers want 

to hire labor force with limited expenses. These needs are discussed individually or collectively 

between employees and employer. As individual negotiations often lack in results, collective 

negociations have appeared in order to bring up added value to this legal operation. Accordingly, 

practice imposed the theory of collective bargaining, that took the form of collective labour 

agreements. 

Keywords: collective labour agreement, Law no. 62/2011 regarding social dialoque, oneouros, 

comutative and name contract.  
 

 

1. Introduction 
 

During its evolution, the collective labour agreement experienced various definitions. 
It was successively defined as "a regulation laying down a kind of law/agreement between 

two social groups, agreement based on which future individual employment contracts will 

be conducted"1, "pre-agreement between a collectivity of employees and an owner, or a 

collectivity of owners, concerning working and waging conditions"2, "a contract between 

the parties authorized to perform collective agreement, designed to regulate the rights and 

obligations of the parties and to establish legal norms, especially concerning the 

conclusion, content and termination of individual employment contracts'
3
 or 'pre-written 

agreement negotiated between the social partners at various levels, which aims to create a 

general and unified framework for conducting labour relations and in connection to 

working conditions, and any other matters agreed by the parties directly or indirectly 

connected to employment relations"4. 
Concerns were noted also at the international level when defining collective labour 

agreement. The International Labor Organization, as an international body, defines 
collective negotiations in ILO Convention No. 91/1951 as any written agreement on 
working conditions concluded between an employer, a group of employers or an employers' 
association, on the one hand and one or more employee representative organizations, on the 
other hand. The employees' representatives are elected or appointed by those whom they 
represent, according to national legislation requirements (section 2 para. 1). 

Therefore, the collective agreement, as foreseen in Art.229 para.1 of the Labour Code, 
represents an "agreement concluded, in a written form, between the employer or employers' 

organization, on one side, and employees represented by unions or by other bodies 

provided by law, on the other hand, that establishes provisions related to employment 

                                                 
* Lecturer PhD, The Faculty of Law,”A.I.Cuza”  Police Academy, associated to the Faculty  of Law and Administrative 

Sciences, Valahia University of Targoviste  
1 George Plastara, „Collective labor contract”, in Democracy nr. 10/1919, p. 3. 
2 G.I. Emandi, „Collective labor contract” in Universul Newspaper, Bucharest, 1935, p. 14. 
3 Günter Halbach, Norbert Paland, Rolf Schwedes, Otfried Wtotzke, „Labour Law în Germany”, Bonn, 1991, p. 290. 
4 Magda Volonciu, „Bargaining the collective labor contract”, (Ed. Omnia – UNI – S.A.S.D.), Bra�ov, 1999, p. 205. 
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conditions, wages, and other rights and obligations rising from the employment 

relationship". 
According to law, collective negotiation is mandatory, except for the case when the 

employer has less than 21 employees5.  
When negotiating provisions and concluding collective contracts, the parties involved 

are free and uncommited. Any interference of the public authorities in the negotiation, 
conclusion, performance, amendments and termination of the collective agreements is 
strictly prohibited6. 

Collective labour agreements, concluded according to the legal provisions, are the law 
of parties, and the provisions of the collective agreement may establish additional rights 
and obligations only within the limits and under the conditions provided by law. When 
concluding collective agreements, the legal provisions regarding employee’s rights are 
minimal. Collective agreements cannot have provisions that establish a lower level of rights 
as compared to the level established by the collective labor agreement concluded at a higher 
level. This presupposes that individual employment contracts should not contain provisions 
that establish rights to lower levels than those laid down in applicable collective 
agreements. 

In our national law, the term „contract” is equivalent to that of „convention”. Thus, 
according to the Civil Code7, "the contract is the agreement between two or more persons, 

with the intention to establish, modify, transmit or extinguish a legal relationship". 
Consequently, in the Romanian legislation collective contract and collective agreement are 
equivalent and refer to the same concept. 

The contract/agreement is collective, primarily, due to the number of persons on which 
it becomes effective. The rule states clear that any legal act can neither harm nor benefit 
persons other than those that have completed it (res inter alios acta aliis neque nocere, 

neque prodesse Potesta). However, the effects of collective agreement shall apply to all 
employees8 (including employees hired after the conclusion of the contract) and to all 
employers, not only on those who participated at its conclusion. 

This represents, in fact, an exception to the principle according to which the contract is 
binding upon the parties. This exception operates both on the active and on passive sides of 
obligations9. 

The contract is a labour contract, whereas it regulates working conditions or the 
relations between employers and employees in the work process. 

 

 
2. The legal nature of the collective labour agreement.  
 

The question of the legal nature of the collective labor agreement is treated differently 
in different countries. 

In Italy, the collective agreement is considered a "common law contract" and the 
jurisprudence qualifies it as "post comparison" (as it follows the corporate collective 

                                                 
5 Consult art.121 in Law no. 62/2011 – Social Dialogue Act, published in the Official Monitor of Romania, Part I, nr. 322 on 

the 10th of Mai, 2011 
6 Consult art. 131, para.2 in Law no. 62/2011 
7 Consult art. 1.166 of the Civil Code. 
8 Alexandru �iclea, „Labor Law Treaty”, (5th edition, Ed. Universul Juridic), Bucharest, 2011, p. 238 
9 Constantin St�tescu, Corneliu Bârsan, op. cit., p. 74. 
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agreements regulated by Law no. 653/1926). It has a "private" legal nature and its purpose 
is to regulate individual employment and inter-union relations10.  

In France, the dual, hybrid nature of the collective agreement is maintained. This 
implies both "a convention generating obligations between those groups who sign it and a 

regulation generating mandatory rules"11. In the French legal literature, collective 
agreement is considered as the main source of socio-professional legal order, different from 
national law. This rules the individual employment contracts, without incorporating them 
and operates as a law for those whom it is addressed to12. 

In the German doctrine, the collective agreement is a contract of private law governed 
by the general principles of civil law13. 

The Romanian legislation defines the collective agreement in Law no. 62/2011on 

social dialogue as an employment contract, given the topics and its content, although the 
Labor Code defines it at art. 229 as a legal agreement between the two parties acting in the 
collective negotiations. The contract does not contain the rights and duties of each 
employee. These form the subject of the individual employment contracts. In principle, the 
scope of the collective agreement is the protection of the right of a group of employees14. 

The definitions found in the scientific literature and presented, out of which we have 
presented some in this study, and also the content of these contracts hint to the idea that 
these contracts have a mixed, hybrid legal nature, with characteristics both of contracts and 
of normative laws. 

Accordingly, one can say that this contract is also an act sui generis, and also a legal 
document (contract, agreement), a source of mutual rights and obligations of the parties but 
also a source of law, and, in this respect, a conventional, negotiated provision15. 

The collective agreement assumes the independent will of the social partners involved, 
by applying the principle of the freedom of contract, and the law of the parties. 

In this respect, according to the principles of the common law (civil law) "contracts 

(also the collective ones), lawfully concluded, represent the law of the parts"16. 
We must take into account the rules regarding the completion, negotiation, 

amendment, termination and effect to the parties and to third parties. Moreover they present 
all the characteristics of a pure common law contract. 

The collective agreement is a mutually binding contract, as it assumes a reciprocity of 
benefits, more precisely both the employer (employers) and employees have rights and 
obligations. 

The collective agreement is an onerous and commutative contract, as the parties shall 
mutually perform certain obligations, in exchange for certain benefits they agreed upon, 
benefits known ab initio at the conclusion of the contract, while their execution does not 
depend on uncertain events. 

The collective labor contract is a contract that presupposes successive benefits over time. 
Collective labor contract is a named contract as it corresponds to certain determined 

legal operations and is regulated by law. 

                                                 
10 Gino Giugni, Diritto sindicale, p. 117. 
11 Alexandru �iclea, op.cit, p. 239 
12 Ibidem, pp. 791 �i 792 
13 Günter Halbach, Norbert Paland, Rolf Schwedes, Olfried Wtotzke, op. cit., p. 290. 
14 Gheorghe B�dic�, Andrei Popescu, „Collective labor contract. Wages and Taxation”,,(Ed. Forum), Bucure�ti, 1991, p. 40. 
15 Sanda Ghimpu, Ion Traian �tef�nescu, �erban Beligr�deanu, Gheorghe Mohanu, „Labor Law”, vol. 1, 1978, pp. 108 and 

109. 
16 Consult art. 1270 in the Civil Code 
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The collective agreement is a solemn agreement, its written form being imposed by its 
verz essence and by the law. 

The collective agreement is an exception from the principle according to which the 
contract is binding upon the parties, a feature that we will address in our next analysis. 

There are two separate legal operations that carries arguments on the collective 
agreement: the effects towards the parties and the suspension of these contracts.  

Regarding the effects of the contract, they extend also for those employees that were 
not employed at the moment of its conclusion, being a true exception to the principle 
according to which the contract is binding upon the parties. 

Under the provisions17 of the Civil Code, "the conventions have effect only between 

the contracting parties." This implies that the contract binding effects only concern the 
contracting parties and no one can be forced through the will of another person. 

However, the collective agreement has effects also for those which have concluded it 
and also to all the employees and patrons concerned. It is easy to understand that the 
dynamics of labor relations would not allow for every employment of an individual to sign 
a new collective agreement. Moreover, the statutory individual employment contract refers 
to the collective agreement, when such a contract is in place. 

Regarding the suspension of this type of contract, for this case, the Romanian 
legislator does not recognize such a state of fact. If at first it would seem a serious omission 
of the legislature, we can say with certainty that it is actually a maturity of regulation in this 
impossibility of suspension. The collective contract, through its content gives rise to some 
general rights and obligations that will result with the completion of individual contracts of 
employment. 

Regarding those features of the contract that categorize it as a "normative act" we may 
retain the special procedure of collective bargaining and that of participation of the parties 
to this transaction, the publicity of this contract and its quality as the source of law for those 
work relations it is applicable to. 

The provisions of each collective agreement have normative value; they make up a 
certain "labor law" of those who conclude the agreement. 

In Romania, labor law is present in the form of three concentric circles: the law, the 
collective agreement applicable and the individual employment contract. The law 
establishes the general framework of the labor relations; the collective agreement, at certain 
levels, focuses and develops legal provisions, to a greater or lesser degree of generalization; 
the individual contract materializes the provisions of the collective agreement, from the 
level of the unit to each employee18. 

Individual employment contracts may contain provisions that establish rights to a level 
below to that established by the collective bargaining agreements, and these, in turn, can not 
contain provisions that establish rights to a level below that the one established by the collective 
agreements employment, concluded at a higher level. The provisions of all collective 
agreements can be established only within the limits and conditions provided by law19. 

Throughout the collective agreement the rights and obligations of the parties are 
regulated, the interests of employees and employers are harmonized, and fair labor relations 
are promoted, such as to ensure the social protection of the employees, the prevention or 
elimination of collective labor conflicts or the avoidance of strikes outbreaks.  

                                                 
17 Consult art. 1280 in the Civil Cod 
18 Alexandru �iclea, Andrei Popescu, Constantin Tufan, Marioara �ichindelean, Ovidiu �inca, op. cit., p. 258. 
19 Consult art. 132 in Law no. 62/2011 
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The collective bargaining procedure is one expressly provided by law. It is mandatory 
in all units which employ more than 21 employees (art. 129 of the Law nr. 62/2011). 
Participation in these negotiations are conditioned by fulfilling mandatory formalities 
imposed by law (representativeness, legality, the level of negotiation, etc.). 

An analysis on the legal text shows that only negotiation is mandatory, not also the 
conclusion of the contract. Thus, if the parties reach an agreement, the contract is 
concluded; otherwise, even if the bargaining occurs, the contract is not concluded. 

In order to ensure the participation in the negotiation of collective agreements at the level 
of the activity sector, the group units and units, the employers or employers' organizations 
shall submit to all parties entitled to negotiate the collective agreement a notice with the 
intention to commence collective bargaining. If the employer or employers' organization did 
not initiate negotiations in accordance with the statutory provisions, the trade union or the 
employee’s representatives that initiate negotiations, will inform to all Parties entitled to 
participate in the negotiation, their intention to commence the collective bargaining. 

The omission the negotiations of certain parties entitled to negotiate the collective 
agreement constitutes a reason for non-registration of the collective agreement negotiated.  

The notice shall be sent in writing to all parties entitled to negotiate the collective 
agreement at least 15 days before the beginning of the negotiations.  

They will confirm in writing the receiving of the notice and their acceptance or refusal 
to participate in the negotiations. The lack of a written response, together with the proof 
that the invitation to the negotiations was sent, will be interpreted as a refusal to participate 
to the negotiations. 

The negotiation initiative belongs to the employer. The employer or the employers' 
organization shall initiate collective bargaining at least 45 calendar days before the expiry 
of collective agreements or the expiration of the provisions stipulated in the additional acts 
of the collective labor contracts. 

If the employer or employers' organization initiates the negotiation, this will 
commence at the written request of the representative trade union or of the employees 
representatives, no later than 10 calendar days from the notification of the request. 

The duration of the collective bargaining may not exceed 60 calendar days, except if 
agreed of the parties. The law does not provide the number of negotiators. Thus, it is 
established by the two parties on a case by case basis, not binding for the parties to be 
represented by an equal number of persons.  

According to art.128 of Law no. 62/2011, collective agreements can be negotiated at 
the level of the units, unit groups and activity sectors, regardless if we are talking about 
private or business budget. 

As a rule, the hierarchy of collective agreements is as follows: the contract is 
concluded at the level of the sectors of activity, then those of the group of units and, 
afterwards, the collective bargaining at the level of the units, be it no longer required, 
according to the new laws, to conclude the individual labor contract at the national level.  

The provisions of any collective agreement concluded at a higher level are considered 
the minimum levels from where the negotiation of the collective agreements starts20. 

It is possible that this hierarchy is not respected. Thus, it may happen that a contract at 
a lower level shall be signed before the collective agreements at higher levels.  

                                                 
20 Consult art. 132 para.4 in Law no. 62/2011 
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In this case, the first contract signed will be adapted to the provisions of the superior 
contract, later agreed. It is also possible that at certain levels, no collective agreements are 
concluded, situation when, the contracts at the level of the units will have as a starting point 
the contract agreed at a higher level. Such a situation does not occur in the case of 
subsequent common law contracts which should take into account only the framework 
contract. 

This situation is specific for normative acts that must be within the provisions of those 
acts of higher legal force where they find their legal basis, regardless of the moment when 
such acts occur.  

The collective contract concluded at the unit level will be based on the collective 
contract concluded at the level of the groups of units, while these contracts will be based on 
the contracts concluded at the level of the activity sectors. 

If a contract concluded at the sector level comprises provisions of most general terms, a 
contract concluded at the level of the unit includes detailed provisions, specific to that unit.  

A collective agreement at the lower levels can contain, primarily, payroll provisions (like 
the establishment of the payroll system and of the calculation method for the individual 
wages), delegation-detachment rights, working time and rest periods (the minimum length of 
leave, the calculation method, the influence of seniority over the length of leave, duration and 
method to grant other types of holidays etc.), labor protection rules and hygiene standards, 
training and other rights and obligations of the parties in the labor process, etc. 

Collective labor contracts concluded at the level of groups of units retake a number of 
provisions from the collective agreement at the sector level, as well as certain legal 
provisions. Such provisions are - forms of work organization and wages, that can be applied, 
increment for heavy and dangerous working conditions, seniority bonuses, bonus payments 
for working at night, the normal working time, the minimum period foreseen for the annual 
leave and the tranches of seniority that influences the length this type of leave. Other 
provisions regard the planning and conducting of the leave, or granting of other categories of 
holidays and days off. The concern of the parties shall be noted as far as the protection of 
employees is concerned for case of work reduction or in other types of situations that impose 
the termination of the individual employment contract. However, priority is given to 
provisions related to the avoidance to distribute employees in other jobs, their qualification 
and requalification, in order to prevent the termination of their employment contract. 

Collective labor agreements on the sector level and on the unit group level and 
establish general guidelines, while the collective agreement on the unit level directly 
regulates the relations between the parties, establishing their rights and obligations. 

Parties are concerned, in particular, to regulate: working hours, labor employment, 
salary system, increments on base salary, duration of the vacation leave and other leaves 
(education, free or paid), some social protection measures, improvement of professional 
training, disciplinary sanctions, termination of employment legal relations, etc. 

The current social dialogue law stipulates in art.133 para.2, similar to the old 
regulation, that on each of levels mentioned hereinbefore one agreement is concluded (art. 
11 para. 2 of Law no. 130/1996). Moreover, the current Law.62/2011, provides that all the 
terms of the collective agreemnt, and not of all the collective agreements, applies to all the 
employees which concluded an agreement/collective agreement. 

Another argument in favor of the hypothesis that we are dealing with a legislative act, 
when it comes to the collective labor agreement is the necessity to register the contract and 
its publicity, according to to specific legislative acts. 
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In accordance with the legal provisions (Article 143 of Law no. 62/2011), the 
collective law agreement has to be registered by the parties, as follows: 
the collective agreement on unit level, at the territorial labor inspectorate; 
the collective agreements concluded on sector level and on unit group level, at the Ministry 
of Labour, Family and Social Protection.  

In order to registrate the individual employment agreement, a file comprising the 
following has to be filled in: 
the collective labour agreement, in original, drafted in a number of copies equal to the 
number of signing parties, plus one copy for the despository party; 
evidence of convening the parties entitled to participate in the negotiations;  
empowers signed by the representatives appointed to negotiate and sign the collective 
labour agreement; 
evidence of representativeness of the parties. In case of unit groups established specifically 
for negotiation of the collective agreement at this level, the representation evidences may 
be the evidence of the trade union members, while the employers' group may prove the 
establishment of unit groups for the negotiations; 
minutes of negotiations, drafted in a number of copies equal to the number of signing 
parties, plus one for depository party, containing the position of the parties; 
for the collective agreements concluded on sector level, special representation mandates. In 
case of contracts negotiated on sector level, the collective agreement will be registered at 
that level, only if the number of employees from the member units of the empoyers’ 
organizations is higher than half of the total number of the employees in the activity sector. 
Otherwise, the contract will be registered as a contract on group unit level. 

For the contracts on sector or group of unit level, the file will comprise additionally 
the list of units for which special mandates are included. If this legal condition is fulfilled, 
the application of collective labor agreement registered at the sector level will be extended 
to all sector units, by order of the Minister of Labor, Family and Social Protection, based on 
the National Tripartite Council approval, based on an application filled in by the signatories 
of the collective labor agreement at the sector level.  

Collective labor agreements shall apply from the date of their registration within the 
competent authority or at a later date, according to the agreement of the parties. 

According to the law, if participants do not provide a date of entry into force of the 
contract, the date of entry into force will be the registration date. Moreover, the law allows 
those concerned to establish the date of entry into force of the contract, provided that this 
date is subsequent to registration. 

The rule is the entry into force on the date of registration, and the exception is the 
entry into force at a later date agreed by the parties that concluded the contract. 

When registering the collective labor agreements, the Ministry of Labor, Family and 
Social Protection or, where applicable, the labor inspectorates will investigate whether there 
are provisions negotiated in violation of laws (if they foresee rights secondary to the rights 
foreseen by the collective agreements concluded at a superior level). If such provisions 
exist, the competent authority will inform the contracting parties. 

These provisions are void, upon request of the parties involved, and declared as such 
by the court. If legal conditions are not fulfilled, collective labor agreements will be 
returned to the signatories to fulfill legal requirements. The Ministry of Labor, Family and 
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Social Protection will publish on its website the collective contracts at the collective and 
group of unit sector21. 

According to art.146 of Law no. 62/2011, collective agreements will not be registered if: 
• the parties have not submitted the file in accordance with the law; 
• the contracts are not signed by trade unions representing more than half of all 

employees within the sector or the group of units for which the contract was 
negotiated;  

• the representative of a party that participated in the negotiations did not agree with 
any of the terms of the contract and this was recorded in the minutes of negotiation. 

At the unit level, collective labor agreement will be registered without the signature of 
all parties, only if the signatory representing the employees covers more than half of all 
employees. Against refusal of registration of collective agreements, the parties involved 
may address courts under Law no. 554/2004, as amended. 

Regarding the publicity of labour contracts, art.144 para.2 of Law no. 62/2011, 
provides that all collective agreements concluded at the sector and groups of unit level will 
be published in the Official Gazette of Romania, Part V, upon parties request. 

The publicity proves the legal importance of collective labour agreements and 
provides for their enforceability range, but it does not produce any legal effect, since these 
agreements enter into force on the date of registration. The entry into force of the respective 
contracts as of their registration is in favor of employees (agreement provisions come into 
force earlier that the date of the official publication)22. According to Law no. 62/2011, any 
collective agreement is a source of law and is binding on the employers and employees 
involved. The collective labor agreements are a hierarchical system. The most important is 
the collective agreement at sector level and the basic one is the collective agreement at unit 
level. Collective labor agreements are concluded according to the law the provisions of the 
collective agreements on a superior level. 

Regarding the effects of national labor contracts, they are "a source of law for subsequent 

labor contracts at unit and groups of unit level"23. This is a feature all the collective contracts 
have on a superior level, for all the collective contracts on a subsequent level. 

 All these arguments entitle us to conclude that the collective labor agreement can be 
regarded as a normative law.  

Furthermore, as the features of this act are mixed and cannot be separated cannot be 
separated, we conclude that the legal nature of the individual labor contract can be only 
one: mixed or hybrid, respectively "negotiated normative act" or "convention law”. 

 
 

                                                 
21 Consult art. 145 in Law no. 62/2011 
22 Ion Traian �tef�nescu, „Basic Labor Law Treaty”, p. 97. 
23 Gh. Brehoi, op. cit., pp. 10 and 11 
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FORGERY OF DOCUMENTS IN THE NEW  
AND OLD CRIMINAL CODE – COMPARATIVE  

PRESENTATION 
 

Dan BOTEZ* 

 

 
Abstract: As it happened in the former Criminal Code, offenses of forgery of documents are 

regulated in a separate chapter of the Title VI and we have nine such offenses. 

The novelty brought by the new code relates mainly to: 

- Introduction of new facts - use of technical records (art.324); 

- Introduction of certain facts from special laws – informatics forgery (Art.325) previously 

incriminated by Law 161/2003; 

- Increasing the maximum and minimum penalties for most actions; 

- Rewriting certain stipulations (ex.fake statements – Art. 326); 

- Extending criminal protection over the documents issued by the competent authorities of other 

countries (328);  

- Decriminalization of facts that existed in the former code - art.294 of the former code, Forgery 

by using the Red Cross emblem;  

Considering the penalties / crimes we are dealing with, there are both elements of continuity 

and novelty.  

Keywords: The new Criminal Code, the old / former Penal Code, forgery of documents, offense, 

document. 

 

 

Falsification of documents is governed by the new Criminal Code, in Chapter III of 
Title VI and comprises 9 offenses - (Art.320 - 328). This group of crimes/ offenses in the 
new Penal Code, is organized, as in the old Criminal Code, in three chapters: Chapter I " 
The counterfeiting of coins, stamps or other values"; Chapter II " Forgery of marking and 
authentication instruments " and Chapter III " Forgeries of documents ". Considering the 
regultion order, they are as follow: 

• Forgery of official documents ( Art.320 ); 
• Intellectual forgery ( Art.321 ); 
• Forgery of private documents ( Art.323 ); 
• The use of fake ( Art.323 ); 
• Forgery of technical records ( art.324 ); 
• Computerized / electronic false ( art.325 ); 
• False statements ( 326 ); 
• False identity ( Article 327 ); 
• Forgery offenses committed in connection with the authority of a foreign state (328). 

Their common legal object of these is the social relationships based on the trust which 
these entities must enjoy, to which the law assigned a probative attribute1, particularly the 
truth which they legally express or attest. 

                                                 
* Lecturer, PhD - University "Valhia", Faculty of Law and Aministrative sciences- Alexandria Department  
1 V.Papadopol - "General Issues Regarding Forgery of Documents" in DRR, nr.12/1973, p.32-34 
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Therefore, they affect the truth and trust which must determine the formation and 
organization of relations between people2.  

The document is a tool meant to facilitate the proof of legal situations and of some other 
proofs which are sources of certain rights and obligations. Falsification of a document 
affecting both the safety and dynamics of social relations based on mutual trust between the 
participants, which in turn is justified on the base of the evidence that the documents provide.  

These are the reasons why the offenses of false documents are stipulated in all modern 
criminal laws. 

Between the two subgroups of forgeries offenses which are regulated both in the old and 
the new Criminal Code, we can distinguish, overviewing them, at least three differences: 
 The extension of incriminations; if the old code criminalizes four forgery acts, the new 
code criminalizes seven forgery acts. The expanding of incriminations was done due to 
transposal into the law of the regulations of Framework Decision nr.2000/383/JAI adopted 
by the European Union Council, with the view on strengthening the prevention of 
counterfeiting currency (with the introduction of the euro currency), by criminal penalties. 
Thus, new legal ways were completed being also introduced a new penalty. 
 Formulation and systematization of criminal law charges related to counterfeit currency or 
other valuables in a patterned variant - (a main one), two variants which derive from it and 
two other worse variants. Worsen, severe versions of the offense of counterfeiting money or 
other values, referred to in Article 282, paragraph 3 of the old code had not been 
maintained in the new code. 
Maximum limit of the special punishment, which is lower in the new code. 

This study will focus on the elements of continuity and novelty brought into subject by 
the new Criminal Code (Law 286/2009). 

Art.320 of the new Criminal Code entitled Material forgery of official documents ( " 
Forging an official document by counterfeiting writing or alteration of subscription in any 
way liable to legal consequences shall be punished..." ) this has a structure very similar to 
art.288 of the old criminal Code. 

The same thing is found as far as art. 321 is concerned of the new Criminal Code 
entitled Intellectual forgery ( " Forging an official document during its preparation by a 
public servant while performing his duties, by proving of the truth of facts or circumstances 
inappropriate with by deliberate omission to insert some data or circumstances... " ) that 
fully preserves the content of Art.289 of the old Criminal Code. 

The main elements of differentiation between the two regulations lie in: 
1. The active subject of such offenses can only be public servant unlike previous 

legislation in which the acts could have been committed by any clerk; 
2. The minimum penalties have been doubled regarding Art.320 and Art.321; 
3. Regarding aggravated offenses in the Art.321, additional penalty of forbidding 

certain rights is mandatory. 
Art.322 - Forgery of private documents ( " Forgery of a document under private 

signature by any of the methods stipulated in Art.320 or 321, if the culprit uses forged 
document or entrusts it to another person to use, in order to produce legal consequences..." ) 
brings significant changes as compared to art.290 from the old code.  

                                                 
2 G.Diaconescu, C.Duvac - "Treaty of Penal Law, Special Edition "C.H.Beck Publishing House, Bucharest, 2009, p.702 
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The modalities of committing this crime are not limited to those stipulated for material 
forgery of official registration - Art.320 - (counterfeiting writing and subscription or 
alteration of it in any way ),being incriminated the act of falsifying a document under 
private signature as it was conceived, by proving the truth or facts or improper 
circumstances of omitting the truth deliberately by inserting some data or circumstances, as 
Art.321 stipulates and to which it refers. 

Taking this new element into acoount, we have a legislative consecration of a 
"intellectual forgery " even when we consider private documents, considering the condition 
stipulated by the indictment, and the document could be used by the culprit or another 
person entrusted to use in order to produce legal consequences. 

The option of the legislature comes prevent the possibility of falsification of 
documents used by parties in dealing with private character and some of them are: (forging 
delivery notes, invoices during their preparation by the certifying false data). 

On the other hand, the role of this incrimination is to eliminate some legal forced 
appointments sometimes used in practice for such situations. 

Another modification of this fact is given by the limits of punishment which involves 
doubling the minimum penalty and the one-year increase of the maximum penalty, leading 
to the new code to a penalty between six months and three years. 

Use of false, Art.323 ( "Using an official document under private signature, knowing 
that it is false, in order to produce legal consequences..." ) is taken entirely from the old 
regulation ( article 291 ). 

The difference lies in the enforcement regime, which is from three months to three 
years or a fine, when the document is official, as compared to the old code when the fine 
representd an alternative to imprisonment only if the document was under private signature. 

An absolute novelty concerns art.324 - Falsifying a record production ( " Forging a 
technical records through counterfeiting, alteration or false attestation or omission of the 
registration of some certain data or circumstances, whether it was followed by the use of 
the culprit by recording it or giving it into custody to another person to use, in order to 
produce legal consequences... " ) - the newly introduced offense in the new Criminal Code 
to adapt to our practical reality and provided that such records are used very frequently, not 
only in criminal cases. 

In paragraph 3, the legislature defines the meaning of the term: technical recording: " 
By technical recording, as concerning this article, we understand the certification of certain 
values , burdens, measures or unfolding of an event, conducted, on the whole or partially, 
automatically, with the help of a technologically approved device which is designed to test 
a particular fact, to produce legal consequences. " 

In this category, as it is defined, we can include for instance: the alcohol test result, 
radar equipment, cameras records etc. 

The material element of the objective side, somehow derived from the Art.323, is the 
act of forgery committed by counterfeiting, alteration, attesting improper circumstances for 
the truth, skipping taking into consideration certain data or recordings. 

We should also notice that the component material has alternative methods which are 
possible by any of the methods mentioned above. 

The essential requirement for the existence of an objective aspect appears if the act is 
followed, alternatively, by:  

- the use of the recordings by the offender to produce legal consequences;  
- entrusting the recording to be used by another person to produce legal consequences.  
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Considering the contents of the text we realize that the use of the recording by the 
offender as it is prescribed by law, does not constitute a separate offense but an essential 
condition to show the offense stipulated by art.324. 

For the existence of crime, in case it is given into custody of another person, it is not 
necessary for that person to use the recording. On the contrary, if the person receiving the 
registration uses it obeying the law, this person commits the offense stipulated in paragraph 
2 of the text. 

The act has a material element, namely, the support where the record can be found. 
Article 325 – Computerized / electronic false (" The act of modifying or deleting, without 

any right, or the act to restrict the access to this information, resulting in inauthentic data in order 
to be used to produce legal consequences, is seen as an offense... ") – it is a new regulation in 
relation to the old criminal Code; it was introduced by Law 161/2003, concerning some 
measures ensure transparency when it comes to performing public formalities, public functions 
and business environment, preventing and combatting corruption. 

In this law, the crime is presented in article 48. In the new Penal code, the regulation 
was developed and clarifications were made regarding the subjective aspect of the case. 
The material element is given by the attempt of introducing data; modifying data; deleting 
data; restricting access to data. 

The essential requirement of the objective aspect is given by the fact that these actions 
are made without legal right, by a person who is not entitled to enter, modify or delete data 
or to restrict access to this data.  

The immediate result is the production of inauthentic data either by altering their content 
(adding, changing, deleting) or by the incapacity of having access to access certain data.  

The new element brought to the regulation from article 48 of Law 161/2003 is, first of 
all, the fact that the act is committed with direct intention, the purpose being authorized - 
their use for the production of legal consequences. For the existence of the crime it is not 
necessary for this purpose to be achieved. 

Another novelty concerns the penalty procedure in the new code – the minimum 
penalty is 1 year and maximum 5 years. 

False in statements stipulated by art. 326 (" inaccurate declaration of the truth, 
confessed to one of the persons referred to in article 175 or to a unit in which this person 
operates in order to produce legal consequences for himself or for another party/ person, 
when, accrding to the law or to the circustances involved, the declaration which is stated 
serves to produce those consequences..."), does not contain fundamental changes to the 
regulation of art.292 of the old code, the only difference being given by way of reference to 
the concept of what " public " means. In the old code improper declaration of the truth had 
to be made to an organ or to a state institution or to another institution as referred to in 
art.145 (the meaning of the term " public"). From the perspective of this regulation, the 
false statement made before a public servant, with the aim of producing legal consequences, 
forms the contents of this crime/ offense. 

According to the text of the new Criminal Code, the improper declaration of the truth 
must be made to a person who is stipulated by article 175 (the meaning of the term " public 
servant") or to a institution where this public servants operates. Thus, there is a slight 
modification of the term, but having substantially the same purpose  

The difference between the two regulations is basically related to its form, as they 
generally have the same area of application. 
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Article 327 - False identity ( "The presentation under a false identity or sharing a false 
identity to another person, made to one of the persons referred to in article 175, or sent to a 
institution in which this person operates through fraudulent use of an act that serves as an 
identification, to prove legitimacy or marital status or of such forged act, to induce or maintain 
mislead a public servnt in view of creating legal consequences for himself or for another... " ) - 
brings a number of changes to the regulations of the old penal Code (article 293 ). 

Changes brought to the content of the crime were determined by the deficiencies 
which appeared in judicial practice.  

The material element of the offense is the action of: presentation under a false identity; 
assigning false identity to another person; trusting custody of a document which identifies, 
legitimate or prove marital status, to be used without legal right. 

The passive subject of the crime may be, according to the new regulation, a person as 
provided for by article 175 (public servants) where the presentation under a false identity 
occurs, where a false identity is attributed, or to which is assigned a false identity. 

The public servant does not have the quality of ill-treated/ affected person, the offense 
of false statements is an offense of danger, the public servant is only a result of the 
authority. 

The novelty is that the legislature has expressly stated that the act is committed by the 
presentation under a false identity or by sharing such identity to anther person.. 
Consequently, for the existence of the crime is required the presentation under a false 
identity to be made by using forged acts that serves to identify, legitimate or proving 
marital status. 

The essential requirement of the objective aspect, therefore, is that the action which is 
the material element to be committed by fraudulent use of: 

- An act that serves to identify, legitimize or to prove marital status (which may be true); 
- An act that serves to identify, legitimize or to prove marital status which is forged. 
Regarding the subjective side, the act is committed with the form of guilt as direct 

intention, the aim which is purposed having double competent meanings: 
- the induction or maintaining in error of a public servant, and 
- to produce legal consequences. 
Being committed deliberately, it means that the culprit intentionally wants to produce 

direct legal consequences for himself or for another person. For the existence of the crime 
is not necessary that these consequences actually occur. 

Aggravated form – appears when there is a false identity presentation which was made 
by employing the real identity of a person. 

Attenuating version - exists when a person entrusts an act that serves to identify, 
legitimize, or to prove marital status, to use it without having this right (the version existed 
in the old code too, but which was punished with the same penalty). 

The last article of the chapter Forgery of documents is art. 328 also entitled False 

offenses committed in connection with the authority of a foreign country. 

The introduction of such an offense is an expression of international cooperation in 
criminal matters, the Romanian legislature extending the area of protection for the 
regulations of this chapter including the documents issued by a competent authority of a 
foreign state or an international organization established by a treaty to which Romania is 
part or by statements or assumed identity to them. 

This stipulation is not entirely new, since in 2007, by an appeal on points of law, it 
was established that "Any Romanian citizen, who is abroad, to appear under a false identity 
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in front of a foreign state authorities, constitute the crime of forgery identity, prescribed by 
article 293 of the Criminal Code ". 

In this case, the criminal protection was generalized by the stipulations of Article 328 
of the new Penal Code, for all the facts included in the chapter regarding the Forgery of 

documents. 
Art.294 of the old Penal Code - Forgery on using the Red Cross emblem - was 

repealed, namely, it does not appear among the offenses in the chapter related to forgery of 
documents. This regulation of the old Criminal Code constituted a particular element for 
the Romanian law, related to other European criminal legislation, and it did not generate, as 
time went by, a practically reasonable level in the jurisprudence of our country. 

Probably, taking into account these considerations, the action we talked about has not 
been incriminated in the new Criminal Code. 

We believe that, together with some useful changes there are some changes less 
necessary and somewhat confusing, such as those relating to counterfeiting authentication 
or marking tools.  

In reality the issue of forgery issue is much broader raising questions on several 
aspects, but such an approach does not take into consideration the relation between the two 
legislations which were analyzed, but it refers to a main approach to the reliability of the set 
of criminalities in this area.  

However, looking ahead, the new criminal legislation in relation to criminal offenses 
of forgery represents an obvious progress which aims to find an answer to some practical 
problems that arose. 
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GOVERNING THROUGH EXCESSIVE ADOPTION  
OF EMERGENCY ORDINANCES 

 
Ramona DUMINIC�* 
Andreea TABACU** 

 

 
Abstract: Traditionally, the main function of government was to organize the implementation of 

laws, but now the government witnesses a considerable increase in powers. It involves itself more and 

more in lawmaking mainly through legislative initiatives, delegated legislation, participation in 

parliamentary debates, participation in setting the agenda and organizing the debate, the procedure 

of the vote of confidence on a text. Basically, we are witnessing a decline of the Parliament as an 

institution and sole legislative authority. During the past few years, the decline of the Romanian 

Parliament has become increasingly obvious. We are witnessing a real legislative crisis generated by 

the subordination of the legislative branch to the constant pressure of the executive branch, which 

took on supplementary legislative duties, usually by adopting more and more emergency ordinances. 

Based on these findings, the present study proposes an analysis of statistical data on emergency 

ordinances issued during the interval 1991-2013 and also attempts to propose some solutions for 

reducing the inflation caused by this category of laws. 

Keywords: emergency ordinances, delegated legislation, the decline of parliamentarianism. 

 
 

1. Introduction 
 

If in the nineteenth century and early twentieth century, parliament was „the 
emblematic institution of a representative democracy”, after World War I this „golden age” 
of parliamentarianism ended, commencing the era in which governments held power. 

The rapid and complex evolution of contemporary society has generated the need for 
governments with sophisticated institutional systems to efficiently coordinate the ever 
developing economy, bureaucracy and public services. Simultaneously, we may notice a 
reduction in the role of parliaments in terms of governance of modern societies detail and 
focus of legislative bodies on the main issues in society. Beyond the argument of rampant 
development, governments have increasingly used, sometimes even excessively the 
argument of „immediate action" or urgency, in order to justify the tendency to put the 
parliamentary institution under its submission. 

This particular augment of the executive power has also extended to drafting 
legislation, considered as belonging wholly to the parliament. De jure, things have 
remained unchanged basically since, according to the Constitution, Parliament is the sole 
legislative authority of the country, its functions are the same, the separation of powers and 
the accountability of the government before the Parliament are found prominently in this 
most fundamental of laws. However, de facto, things have changed, given that in practice 
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there are increasingly more imbalances between prerogatives of the Government and those 
of the Parliament. 

A significant imbalance appears in delegated legislative, a controversial institution, 
which may constitute a danger to democracy in situations where it is abused. As such, the 
number of ordinances can become a real problem when the government makes exceptions 
the rule, as has often occurred in Romania, where in recent years ordinances have increased 
from a few dozen to a few hundred per year.1  

 

 
2. The current constitutional framework under which the government issues orders 
 

In exercising its abilities, the Government makes decisions and adopts ordinances. 
Decisions, main governmental acts with either normative or individual character are issued 
in order to implement laws and ensure the carrying out of domestic and foreign policies 
through them and of generally running public administration. 

As with regards to the ordinances, they are legal acts adopted by the Government 
under Article 108 paragraph (1), (2), (3) and Article 115 from the Constitution and may, in 
certain cases, have the legal force of an ordinary or organic law. Unlike governmental 
decisions, ordinances create law and have only a normative quality. They are, either 
adopted under a special enabling law, within the limits and under the conditions established 
by it, referred to as simple ordinances or adopted in extraordinary circumstances and called 
emergency ordinances. Simple ordinances fall into two categories. Those that require 
parliamentary approval, if this is demanded in the enabling act, in accordance with 
legislative procedure, until the end of the term of empowerment and on pain of termination 
of its effects and those which do not require parliamentary scrutiny after their entry into 
force. Simple orders may amend, suspend or repeal only ordinary laws. Therefore they have 
the same legal force, while emergency ordinances have the legal force to intervene as 
concerns specific organic laws and may therefore repeal or suspend all laws including laws 
of this kind, with exceptions provided in Article 115 paragraph (6) of the Constitution. 
Under no circumstances or situations may government ordinances be adopted in 
constitutional law.2 

Also, according to Article 115 paragraph (4) of the Constitution, revised in 2003 „The 
government may adopt emergency ordinances only in exceptional cases, the regulation of 
which cannot be postponed, given the obligation to justify the urgency of their contents.” 
The regulation previous to the review, the Romanian Constitution of 1991 provided the 
Article 114 paragraph (4) that „in exceptional circumstances, the government may adopt 
emergency ordinances (... ).” In relation to these constitutional provisions giving the 
government a wide margin of appreciating the opportunity of intervention via emergency 
ordinance, through the new provisions the aim was to curtail this possibility. Unfortunately, 
this goal has only been partially achieved. 

From our point of view and practice has already shown this to be true, the simple 
replacement of the phrase „exceptional cases” with „extraordinary situations” cannot be 
considered a breakthrough because in reality the two phrases are synonymous, meaning, as 
shown in doctrine „unpredictable statements, which deviate from regular rules or 
expectations, of a nature to endanger public interest involving in this way and in the 

                                                 
1 R. Duminic�, Criza legii contemporane, Editura C.H. Beck, Bucure�ti, 2014, pp. 74-75. 
2 T. Oniga, Delegarea legislativ�, Editura Universul Juridic, Bucure�ti, 2009, p. 83. 
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absence of other immediate constitutional means, urgent measures to eliminate or prevent 
danger applicable immediately, even partially.” 3 

Furthermore, paragraph (6) states that „Emergency ordinances may not be adopted in 
constitutional law, cannot affect the status of state institutions, the rights, freedoms and 
duties enshrined in the constitution, the electoral rights and cannot be aimed at measures of 
forcible transfer of public property.” In enumerating the areas that cannot interfered with 
through emergency ordinances, electoral rights (which are part of the fundamental rights 
and liberties) were mentioned separately in order to emphasize them, „the legislator 
wanting to underline once again, that under no circumstances shall emergency ordinances 
affect by their implementation the electoral rights, in other words, it is impossible to adopt 
electoral laws and the electoral codes by emergency ordinances”4. However, Romanian 
governments have repeatedly used emergency ordinances to amend electoral legislation5, 
which is unconstitutional. Therefore, this measure was more than often directed by 
constitutional court judges who created the jurisprudence allowing for such practices. 

 The literature6 has constantly shown that the right of the Government to issue 
ordinances constitutes the legal expression of delegated legislation, defined as „the transfer 
of legislative powers to the executive branch granted by Parliament or by constitutional 
means in extraordinary circumstances.”7 In both cases, the order exceeds the competence of 
the Government to exercise to administer generally and one of the forms of participation of 
the Government to exercise legislative functions. 

Delegated legislation is the best known and most controversial way via which the 
government takes part in legislation. Through this institution, government legislates instead 
of parliament. In all systems of law, apart from those that are genuinely presidential, the 
government is empowered to legislate through this method. Delegated legislation implies 
the fact that Parliament empowers the Government by law to issue regulatory acts in 
legislative matters that normally follow the ordinary legislative procedure. The government 
sometimes must submit these documents subsequent approval of Parliament and sometimes 
not. In times of crisis or whether an emergency measure should be taken, the Government 
may intervene by adopting legislative acts without any empowerment, but their approval is 
mandatory. This way we have a transfer from the legislative to the executive branch.8 

Delegated legislation should be used as an exceptional measure or solution used in special 
cases, a legal abnormality, necessary when parliament is unable or is prevented by objective 
situations to urgently regulate certain relations. Having parliament take the initiative to invest the 
government to adopt a simple ordinance to fill eventually a gaps in the regulation, or to change 

                                                 
3 I. Deleanu, Institu�ii �i proceduri constitu�ionale, Editura C.H. Beck, Bucure�ti, 2005, p. 616; A se vedea �i: I. Deleanu, 

Delegarea legislativ� – ordonan�ele de urgen�� ale Guvernului, în Revista „Dreptul”, nr. 9/2000, pp. 9-18. 
4 M. Constantinescu, A. Iorgovan, I. Muraru, E.S. T�n�sescu, Constitu�ia României revizuit�, Comentarii �i explica�ii, 

Editura All Beck, Bucure�ti, 2004, p. 228. 
5 Law 33/2007 concerning the organisation and implementation of European Parliamentary Elections has been 

modified five time through emergency ordinances, more precisely, through: O.U.G. nr. 1/2007, O.U.G. nr. 8/2007, 
O.U.G. nr. 84/2007, O.U.G. nr. 11/2009 �i O.U.G. nr. 55/2009. Law 35/2008 for the election of members to the 
Chamber of Deputees and Senate and amending and completing Law 67/2004 for local administrative bodies, Law 
215/2001 on public administration and Law 393/2004 concerning the Status of locally elected officials has been 
modified through two emergency ordinances: O.U.G. nr. 66/2008 and O.U.G. nr. 97/2008. Law nr. 370/2004 for the 
presidential elections in Romania has been amended through two emergency ordinances: O.U.G. nr. 77/2004 and 
O.U.G. nr. 95/2009. Law nr. 67/2004 for the election of local public administrative bodies has also been amended four 
times through the following emergency ordinances: O.U.G. nr. 8/2005, O.U.G. nr. 20/2008, O.U.G. nr. 32/2008 �i 
O.U.G. nr. 36/2008. 

6 M. Constantinescu, A. Iorgovan, I. Muraru, E.S. T�n�sescu, op. cit., p. 223. 
7 I. Vida, Legistic� formal�. Introducere în tehnica �i procedura legislativ�, Editura Lumina Lex, Bucure�ti, 2010, p. 252. 
8 D. C. D�ni�or, Drept constitu�ional �i institu�ii politice, vol. I, Teoria general�, Editura C.H. Beck, Bucure�ti, 2007, p. 506 
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certain legal relationships would be tantamount to giving the legislature the ordinary legislative 
function conferred by the nation through its sovereign will.9 

Delegated legislation can however be regarded as a collaboration between the state 
powers, proving effective, the ordinances thus adopted being considered a „necessary 
evil”10 as long as this institution is not abused. 

 

 
3. Statistical analysis pertaining to emergency ordinances issued during 1991-2013 

 

Unfortunately, the statutory provisions have not always been respected by Romanian 
governments. A brief analysis of the dynamics of the Government’s legislative work since 
1991 leads us to affirm, without it being exaggerated, especially that Romania found itself 
in a „permanent extraordinary situation” during 1991-2013, given the incredible number of 
ordinances issued, i.e. 266511. 

If between 1992-1996, we consider that there was a certain balance between the 
legislative work of the Parliament and the Government, with only 652 laws and 234 
ordinances being adopted (of which 20 emergency ordinances and 214 ordinances simple), 
the acts issued by the Government represent 26,41% of documents ( we refer to laws, 
ordinances and emergency ordinances) after 1996 the Government’s legislative activity 
doubled, so between 1996-2000, the percentage of ordinances when considering all 
documents we have used in our analysis, it increased to 52.83 %. 

1997 is the year that we witnessed a significant increase in the number of orders, 
especially emergency ordinances, thus putting an end to the period of normality in this 
matter. With government intervention in the exercise of lawmaking being on the increase, 
2000 represents the year when most ordinances were issued, 297 respectively.12 

Concerning this phenomenon, literature13 has shown that adoption of such a high number 
of emergency ordinances is only possible based on a high degree of tolerance from the 
parliamentary majority, whose legislative policy in this regard, stands for an act abdication. 
An example supporting this assertion is found also in the legislative practice of the period 
2001-2004 when it was hoped that with the alternation in power the habit of regulation by 
ordinance14, would change but, unfortunately, the „alternation in power entailed an alternation 
in habits”15 given that the number of emergency ordinances was just as high. 

To justify the excessive use of emergency ordinances it has been shown16 that the 
Government's attitude is acceptable if imposed by the need to achieve the Government 
political programme, meeting criteria for joining the European Union, the need to 
accelerate reforms or the fear of being locked in the committee legislative initiatives. As far 

                                                 
9 C. Ionescu, Raporturile Parlamentului cu Guvernul �i Pre�edintele României. Comentarii constitu�ionale, Editura 

Universul Juridic, Bucure�ti, 2013, p. 139. 
10 I. Deleanu, Institu�ii �i proceduri constitu�ionale în dreptul comparat �i în dreptul român, Editura C.H. Beck, Bucure�ti, 

2006, p. 613 
11 http://www.cdep.ro. For a more detailed analysis, refer to Ramona Duminica, op. cit., pp. 80-83. 
12 R. Duminica, op. cit., pp. 80-83. 
13 I. Muraru, M. Constantinescu, Ordonan�a guvernamental�. Doctrin� �i jurispruden��, Editura Lumina Lex, Bucre�ti, 

2000, p. 110. 
14 E.Ciongaru, New sources of law in the New Civil Code – usages (customs and professional customs), Analele 

Universit��ii “Constantin Brâncu�i” din Târgu Jiu, 2013, pp. 2-4. 
15 T. Oniga, op. cit., p. 83 
16 D. A. Tofan, Considera�ii în leg�tur� cu regimul juridic aplicabil ordonan�elor Guvernului, în Revista „Dreptul” nr. 

4/1998, p. 36. 
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as we are concerned, we believe, as many other authors,17 that neither the requirements for 
implementing the government’s programme, nor the issues to achieve the performance 
criteria for joining the European Union or speed up the implementation of reforms are 
sufficiently strong arguments to justify the large number of ordinances. Even if in the years 
that followed, namely in 2003 and 2004 the number of emergency orders decreased 
slightly, in 2005, their number skyrocketed again, reaching 209. After 2005, the amount of 
emergency ordinances rose again18, with 2008 marking a new record for such acts, with 229 
in total, so that the action of adopting emergency ordinances have gained increasingly more 
apparent to veritable habits19. 

According to data from the legislative activity in 2009-2013, the government 
continues to use excessive ordinances20, the main reason to justify this attitude being the 
economic crisis. Fortunately, 2014 has started with a small number of ordinance, so by 
March, only 11 such acts being issued.21 

 

 
4. Conclusions and considerations for lege ferenda 
 

This brief analysis of statistical data leads us to conclude that, unfortunately, all post-
Communism Romanian governments have abused in a higher or lower percentage the 
regulation of various aspects of economic and social life through simple ordinances or 
emergency ordinances affecting the principle of separation of powers enshrined in Article 1 
paragraph (4) in the Constitution as well as the principle that the Parliament is the supreme 
representative body of the Romanian people and the sole legislative authority of the country 
(Article 61 paragraph 1 in the Constitution), and thereby underlining a trend more and more 
by formalizing parliamentary life. The government becomes the de facto everyday 
legislator and Parliament the exceptional one. 

Although we wish to avoid frequent constitutional revisions, and argue for stability 
first and respect of the current Constitution, our reality requires certain changes or 
amendments. So, with the impending constitutional review, we consider it necessary to 
rethink the organization of delegated legislation in general and, in particular, of emergency 
ordinances, so that they eventually become an actual tool used by the government only for 
emergencies. First, we consider that it is necessary to eliminate the ambiguity created by 
the provisions of Article 108 in the Constitution entitled „Government regulations” 
providing in paragraph (1) that „the Government adopts ordinances” and in paragraph (3) 
continues, by stating that „orders are issued under a special enabling law, within the limits 
mentioned in it”, thus making reference only to simple orders, completely ignoring the 
existence of emergency ordinances as governmental acts. The next lines do not mention 
them either, only making the following specification „decisions and orders issued by the 
Government shall be signed by the Prime Minister, countersigned by the Ministers who are 

                                                 
17 D. Mazilu, Teoria general� a dreptului, Editura All Beck, Bucure�ti, 2001, p. 102; A. Iorgovan, Tratat de drept 

administrativ, vol.I, Editura All Beck, Bucure�ti, 2001, p. 403 
18 For example, for the amendments brought to The Labor Code through emergency ordinances in this period, refer to 

C.C. Nenu, Tr�s�turile caracteristice ale contractului individual de munc�, doctoral thesis, Bucharest University 
Library, 2008, p. 9. 

19 C.R.D. Butculescu, Considera�ii privind influen�a culturii juridice asupra codific�rii în România în perioada 1864-2009, 
în Volumul �tiin�� �i Codificare în România, Ed. Universul Juridic, Bucure�ti, 2012, p. 368. 

20 For example, for the amendments brought to the Law no. 303/2004 regarding the statute of judges and prosecutors 
through emergency ordinances in this period, refer to C.C. Nenu, Contractul individual de munc�, Editura CH Beck, 
Bucure�ti, 2014, pp. 11-12. 

21 http://www.cdep.ro. 
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responsible to enforce and published in the Official Gazette.” Therefore, the Article 108 of 
the Constitution, the Government acts to reduce simple ordinances and resolutions. As a 
law project or lege ferenda, we propose to remove this ambiguity by sanctioning 
emergency ordinances both in paragraph 1 of Article 108 that could take the following form 
„The government adopts decisions, ordinances and emergency ordinances” as well as the 
insertion of a new paragraph after paragraph 3, which could state „In exceptional cases and 
in the absence of special enabling law, the Government may adopt emergency ordinances.” 
Also, for the sake of terminology coherence, consistency of expression and avoidance of 
confusion, the legal acts whether individual or normative, are „adopted” by collegial bodies 
and „issued” by individual authorities, we support the replacement of the term „issued” in 
paragraph 1 and 2 of Article 115 and in paragraph 2 and 3 of Article 108 by the term 
„adopted”.22 

In the 2003 Constitutional review, several actual improvements had been brought 
concerning emergency ordinances, but, unfortunately, as we have shown in this study, the 
decrease was insignificant. The number of emergency ordinances is still very high. 
Therefore, we consider it appropriate to clarify expressly the meaning of the phrase found 
in constitutional provisions „extraordinary circumstances the settlement of which could not 
be deferred”, mentioned in paragraph 4 of Article 115, and at the same time list the 
fundamental institutions the legal status of which cannot be changed through an emergency 
ordinance, in order to remove various emerging interpretations thereof. 

Some of the shortcomings in the constitutional texts dedicated to emergency 
ordinances have already been reported in other studies in the field23, outlining the 
conclusions to which we concur respectively, in a future constitutional reform „to proceed 
to a positive, explicit and restrictive phrasing of the text on ordinances, stating the 
‘situations’ in which they may be issued, the fundamental institutions that may be affected 
and the rights and freedoms the exercise of which may be restricted, a contrario 

understanding that they are not admissible beyond those limits.”24 As such, we retain for 
the possible law project, lege ferenda, the following wording for paragraph 6 of Article 115 
of the Constitution: „Emergency ordinances may not be adopted in constitutional laws, may 
not establish the legal regime of state institutions established in constitutional rights, 
freedoms and duties stipulated by the Constitution, nor measures of forcible transfer of 
assets to public ownership.” 
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JURISDICTIONAL CONTROL – SOCIAL CONTROL  
OF PUBLIC ADMINISTRATION? 

 
Emilian CIONGARU∗ 

 

 
Abstract: The society organized as a state has the public administration as its basic component 

in order to ensure social order and security, political and economic order of a national community, 

an administration which represents one of the public institutions made up, in its turn, of other 

permanent institutions and organisms having the same purpose. Thus, public administration 

represents a form of exercise of the state power, the main contents of the executive activity of the 

state, the system of public authorities that instrument executive power, the activity via which public 

authorities ensure the satisfaction of public interest by using the prerogatives of public power, the 

totality of activities covering the range of aspects of society’s life at central and local level which 

finally aim at satisfying the general and individual interest.  

Keywords: social control, legal control, public administration, public power, individual interests. 
 
 
The finality of any decision of a public administration entity is subjected to the control 

as a determining factor of the social management process1 with the aim to analyse the way 
in which the one asked to enforce such decision acts, the extent to which the decision 
attempts to fulfill the goal for which it was issued, to prevent errors in enforcing decisions, 
to eliminate such errors when they exist, to ensure the permanent improvement of the 
activity so that it might correspond as much as possible to the social needs in a certain time 
period. These goals of the public administration control represent, in fact, the control of 
relationships among the representatives of power and citizens as subjects of legal norms of 
administrative law. 

The legal responsibility of public administration and its representatives represents, in 
extenso, a social responsibility implying the reference of their activity to social levels and 
obligations that they have and which are considered as duties. All democratic regimes are 
characterized by the fact that the public administration is subjected to the supervision and 
control of law and justice, and its representatives may be forced2 to come before the 
administrative law judge or judge. Any of the citizens of these democratic states may ask in 
the court that the public administration entities observe their rights and freedoms3. This 
way, the legal organisms turn into defenders of citizens against the documents issued by the 
public administration. The actions of the public administration are not free but they are 
subordinated to a set of rules defining the law, rules which refer to the procedures that must 
be followed, establish all the conditions specific to the administrative action and define 
with priority the rights and freedoms of the administered ones.  
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1 J.Rivero, Droit administratif, 15e édition, Éditions Dalloz, Paris, 1973, pp. 10-11 
2 T.Draganu, Acts of Administrative Law, Scientific Publishing House, Bucharest, 1959, p. 6. 
3 M. Djuvara, General Theory of Law (Legal Encyclopedia), ALL Publishing House, Bucharest, 1994, p. 167. 
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Each citizen must obey the state law and authority. 4 Any legal norm5 represents a state 
decision, it incorporates a certain policy materialized into a normative decision and the 
citizen has the legal guarantee against the potential abuses of the public authority, a fact 
which represents a very important characteristic of democracy. 

The institution of contentious matters, as a control procedure made up of all legal norms, 
regulates the procedures for the settlement of litigations between individuals and the public 
authorities when their legitimate interests and rights are breached by the elaboration of some 
illegal administrative documents or by potential refusals of the public administration to 
answer individuals within the time period provided under the law. The specialized courts are 
made up of specialists who have the mission to interpret the law, defined as the totality of 
legal norms elaborated or recognized by the state power6, in order to organize and to 
discipline citizens’ behaviour within the most important relations in a society, according to the 
social values of the respective society by establishing legal rights and obligations whose 
observance is ensured, as the case may be, by the state’s coercive force. 

In conclusion, jurisdictional entities7 acting as defenders of citizens’ rights and 
freedoms are the ones which provide the jurisdictional control of the documents issued by 
the public administration by supervising whether such documents meet the determined 
goal, namely the achievement of common social welfare as the sum of individual welfare of 
society’s citizens. 

The connection between the public administration system and the executive power is 
made via the government, ministries and other organisms of the central public administration. 
8 In its turn, the central public administration has different deconcentrated bodies in the 
territory which organize the enforcement of law in the territorial administrative units or in 
special administrative units (railways, army) in connection with the specific field of activity. 
The public administration system also comprises the local public administration entities, 
namely communal councils, town councils and county councils.  

Thus, the public administration as a part of executive power9 deals with the 
enforcement of laws and, in general, it aims at satisfying the general needs and that is why 
it appears as the bearer of public power, a fact that does not exempt it from the obligation to 
observe the law, hence its entire activity is subordinated to the principle of legality. The 
administration is the one exercising public power in strict compliance with the 
Constitutional, legal and regulatory provisions establishing the limits and the legal general 
framework for the exercise of competences specific to each administrative authority. 

To fulfill its missions, the Administration possesses means which keep it away from 
certain aggressions, on the one hand, but it has certain prerogatives, on the other hand. 
Thus, it is known that the Administration gets off, to a large extent, the control of the 
judge10 who settles the litigations between individuals and it obeys only the legal control 

                                                 
4 I.Iovanas, Administrative law and elements of science administration, Didactic and Pedagogic Publishing House, 

Bucharest, 1977, pp. 10 anf foll. 
5 I.Friedmann – Nicolescu, Interpretation of the legal norm between tradition and innovation, reflected in the romanian 

legal doctrine, Volume of Scientific Session of the Institute of Legal Research, Universul Juridic Publishing House, 
Bucharest, 2014, pp.254-255; R. Duminica, Law and Regulation in Romanian society, Craiova, 2013, pp. 109-110. 

6 C.G.Rarincescu, Romanian administrative proceedings, Universal Alcalay Publishing House & Co., Bucharest, 1936, p. 119 
7 M.Oroveanu, Administrative Law Treatise, Cerma Publishing House, Bucharest, 1994, p. 15. 
8 A.Iorgovan, V. Gilescu, Administrative law and science administration, Printing press University of Bucharest, 

Bucharest, 1986, pp. 3 and foll 
9 For the analysis of institutions of executive power see also M. Andreescu, A.N. Puran, Constitutional and political 

institutions, Sitech Publishing House, Craiova, 2014, pp. 148-191. 
10 J. Waline, Droit administratif, 22e édition, Éditions Dalloz, Paris, 2008, pp. 378 and foll. 
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exerted by contentious matters, and even more, if a public authority were condemned, it 
cannot be subjected to the compulsory execution procedures specific to the private law. 
These immunities facilitate the interventions of public power. Moreover, the Administration 
mainly has three highly important prerogatives, namely the prerogative of unilateral action, 
the prerogative of provisional execution and the prerogative of compulsory execution.  

This way, the Administration, by means of unilateral legal actions, may make 
decisions which are imposed to the administered ones even against their will, and a measure 
taken by Administration, even if contested before the court, continues to be enforced 
temporarily and it may be suspended only in special conditions. 

In certain cases expressly provided under the law, the Administration has the right to 
use public force to ensure the enforcement of its will by resorting to compulsory execution 
also known as ex officio execution. 

There is the tendency to exaggerate the importance of these immunities and 
prerogatives by comparison to the statute of individuals. In reality, public power is not 
absolute and it is severely limited by the rigors of legal norms which administration must 
obey and which form what is called the legal order.  

Thus, no matter how big the power of an administrative authority might be, it is 
subordinated to the law and all normative acts and laws, in a broader meaning, not only to 
those adopted by the Parliament11 but even to the rules established by norms adopted by 
itself. The obligation of Administration to act pursuant to the different norms composing 
the legal order signifies what is called in the doctrine the principle of juridicity which might 
be different from the principle of legality, if we understand by the latter only the 
observance of law, namely of the legal norms adopted by the Parliament. 

The need of subordination of the Administration to legal order derives from its legal 
obligation to ensure the protection of public rights and freedoms. 

After the public administration entity has made any kind of decision, this is normally 
followed by the control process as a determining element of the social management 
process, a control that may be defined as the analysis instrument of the way in which the 
one called to enforce the decision acts as well as the extent to which the decision 
corresponds to the goal for which it was issued12. The goals of the control of 

administration’s actions represent the main coordination of the relationships between 
power and the administered ones that are the subjects obeying it. The institution of control 
consists in a permanent confrontation of administration, as it is, or as it was or will be with 
what must be or should be 13.  

The role of the institution of control is to prevent errors in the enforcement of 
decisions, to eliminate them when they exist, to ensure the permanent improvement of 
activity so that they may correspond as much as possible to the social needs in a given 
phase14. In the public administration, the object of control is represented by the actions and 
inactions of the public administration authority or its officials, the way in which they 
exerted the attributions they were vested with. The control of public administration allows 

                                                 
11 For a definition of the law, see: R. Duminica, The crisis of contemporary law, C.H.Beck Publishing House, Bucharest, 

2014, p. 10 
12 M.Preda, Administrative Law, General Part, 4th edition, Bucharest, Lumina Lex Publishing House, 2006, pp. 236 and 

the foll. 
13 D.Brezoianu, Romanian administrative law, Bucharest, All Beck Publishing House, 2004, p. 482 
14 M.Preda, see above, p. 237. 
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the verification of the extent to which the administrative activity meets the fundamental 
norms established by the political power15.  

The notion of contentious administrative matters is a traditional notion16 of 
administrative law being used to delimit the jurisdictional means of appeal against 
administrative actions and operations from usual administrative second appeals. A second 
appeal, namely one means of appeal, acquired contentious character whenever the authority 
settling it had the quality of a judge, and this way, in the inter-war period, they came to 
currently use the words contentious administrative matters, actions in contentious 

administrative matters, court of contentious administrative matters, the law on contentious 

administrative matters, and judgments in contentious administrative matters. 
Pursuant to the law, contentious administrative matters consists in „the activity of 

settlement of the litigations in which at least one party is a public authority by the 
competent courts of contentious administrative matters under the law, and where the 
conflict occurred either from the issue or conclusion of an administrative document, to the 
meaning of this law, or by the failure to settle it within the legal time period or the 
unjustified refusal to settle a petition referring to a legitimate right or interest“17. This way, 
the institution of contentious administrative matters appears as a guarantee of citizens’ 
rights and freedoms against the potential abuses of the public authorities. 

The institution of contentious administrative matters comprises, stricto sensu, only the 
procedure taking place before the competent court and not the procedure for the issue of the 
administrative document and the procedure of preliminary complaint. 

Lato sensu it is considered that the institution of contentious administrative matters 
comprises both the procedure taking place before the courts and the procedure of preliminary 
complaint because the latter represents a condition of acceptability of the formulated action. 

The exercise of control over the public administration represents the means via which 
they analyse whether its structures act according to the reference norms established and the 
general goals of public administration. The control represents a guarantee of observance of 
the principle of legality in all manifestations of the public administration and by it one may 
uncover the potential deviations from the legal norms and establish concrete measures for 
the correction of the action of law enforcement. The ways of exerting the control of public 
administration present particularities concordant with the framework and the criteria of 
control. Thus, the control of administration may be performed from the interior or the 
exterior thereof, it may be a specialized or a political one, it may be a purely administrative 
control or an administrative-jurisdictional one, a social and public opinion control etc. 

The definition of social control is given by sociologist Ion Dragan as being „a set of 
institutions, rules, norms, measures, actions, means of influencing which have the role to 
observe the models of behaviour recognized and accepted in specific circumstances, 
according to the statute and roles of each individual”.18 

Another definition is that social control represents „a means of observance of the 
system of social values and society order”19.  

                                                 
15 D.Apostol Tofan, Jurisdictional control on Romanian public administration. Comparative analysis of other European 

states, Romanian Law Studies Magazine, no. 4, Bucharest, 2009, pp. 235–260. 
16 I. Santai, Administrative law and administrative science, Vol II, Risoprint Publishing House, Cluj-Napoca, 2005, pp. 

11 and foll. 
17 Law no. 554/2004 of contentious administrative matters, art.2 paragraph1, letter f. 
18 I.Dragan, Public opinion, mass communication and propaganda, Scientific and Encyclopedic Publishing House, 

Bucharest, 1980, p. 141 
19 V.Popa, I.Dragan, L.Lepadat, Legal psychosociology, Bucharest, Lumina Lex Publishing House, 1998, p. 179 
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By social control, any organized society ensures and coordinates its own normal 
existence, stability and functionality, internal cohesion and continuity as well as the design, 
reproduction and achievement, by adequate behaviours of its members, of the normative 
and cultural mode20. Any social collectivity adopts and maintains a set of measures, 
suggestions, ways of constraint, interdictions, systems of persuasion, sanctions and systems 
of expression or manifestation, in one form or another, of the appreciation due to which the 
individual or group behaviour is guided towards the concordance with the models of action 
accepted and the observance of the valuable criteria21. 

Thus, social control represents a process by which cohesion and society settlement are 
ensured, human actions and behaviours are regulated and which is performed by means of 
family, school, and church, social and cultural institutions. It is an element of social and 
psychosocial regulation. Each of these dimensions in that manifest the social control is, in 
their turn authentic normative systems: culture, religion, morality, etc. 22 

It is considered23 that the forms of social control are divided into three categories: 
elementary forms – ceremonies, taboos, gregarious spirit; public opinion – rumors, 
approval, disparagement; institutions – juridical, religious, and political. The means of 

social control may be positive – commands, suggestions or negative – interdictions.  
Social control also contains an aspect of constraint and another aspect of 

interiorization which make individuals act spontaneously. Social control is a balancing 
element of society and an element of regulation and self-regulation of the individual and 
group behaviours. 

The political values that the public administration authorities must fulfill refer to the 
satisfaction of society’s needs and the activity of public administration authorities is meant 
to ultimately serve citizens’ interests.  

Social control and a certain control of the public opinion over the activity of the public 
administration authority function in this very respect. This social control of the activity of 
public administration authorities presents various aspects where the administered ones must 
have an efficient participation24. 

Jurisdictional control is in fact the control exerted by the courts of contentious matters 
which are capable to establish measures, including measures for the cancelation of the 
administrative documents whose illegality has been found. The administrative character of 
jurisdiction is sometimes much less obvious or even misses completely and it may be 
placed in the same category as the controls exercised by non-administrative jurisdictions 
when these must appreciate the activity of administration or certain elements thereof. 

This type of control has some specific dimensions: it is a more limited control since it 
focuses only on the legality of the administrative action and not the opportunity thereof; it 
always implies an act of apprehension from the part of the person whose rights have been 
prejudiced through the issue of the administrative document considered illegal; it is more 
precise and more profound than the other forms because it renders the conformity of the 
document with the law; it is performed within a pre-established and existing procedure 
based on the following principles – contradictoriality, the obligation to justify the solution 

                                                 
20 I.Dragan, Sociology. Theoretical and practical guide, Bucharest, University of Bucharest, 1985, p. 171 
21 J.Szczepa�ski, Basic concepts in sociology, Bucharest, Scientific Publishing House, 1972, p. 176 
22 C.R.Butculescu, Quantum of Law - a new perspective in the perception of legal phenomena, in volume Justice, Rule 

of Law and Legal Culture, Universul Juridic Publishing House, Bucharest, 2011, p. 97. 
23 I.Vladut, Introduction in Legal Sociology, Lumina Lex Publishing House, Bucharest, 2003, p. 145 
24 Al.Negoita, Administrative Law and Administration Science, Atlas Lex SRL Publishing House, Bucharest, 1993, pp. 

201-221. 
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and the authority of the trialed thing, the pronounced judgment; it may not lead to the 
reformation of the administrative document but only to the annulment or elimination 
thereof from the court judgment; according to this procedure, the court, neutral and 
independent in relation with the parties of the trial, settles the litigation by the 
pronunciation of a judgment susceptible of compulsory execution.  

On these grounds, we may raise the following question: is jurisdictional control a 

social control of the public administration? 
To obtain a potential answer, we must analyse the concepts related to society, state, 

law and two fundamental principles of the law. 
Thus, by taking into account the fundamental principles of the law25: the principle of 

provision of the legal basis for state’s operation – the principle consecrating the separation of 
powers in a state in legislative power, executive power and judiciary power, and the principle 

of righteousness and justice, we may understand that the judiciary power representing all 
jurisdiction entities from a state, the totality of laws and courts – the system of operation of 
these courts and one of the fundamental forms of state’s activity consisting in the trial of civil 
or criminal matters and the enforcement of penalties provided under the law is in fact the 
defender of citizens’ rights and freedoms against any abuses even those of the public 
administration – an exponent of the state power aiming at satisfying the public interest.  

The public interest defines26 the social need of an individual, group, collectivity or 
nation appreciated by the public power as being useful and necessary for the normal 
unfolding of the social-economic life specific to a human collectivity. 

The public interest
27

 implies the legislative consecration of social needs, on one hand, 
and the establishing of competence of the public administration authorities to satisfy such 
needs, on the other hand.  

The representatives of judiciary entities are in fact specialists which interpret and apply 
the law defined28 as the totality of juridical norms elaborated or recognized by the state power 
in order to organize and discipline citizens’ behaviour within the most important relationships 
in the society, according to the social values of the respective society by establishing juridical 
rights and obligations whose observance is ensured, if necessary, by the coercive force of the 
state, individuals’ line of conduct, and the relationships between individuals are subjected to 
certain regulations.29 The jurisdictional entities as defenders of citizens’ rights and freedoms 
are the ones providing jurisdictional control of the documents issued by the public 
administration with the aim to verify whether such documents correspond to the determined 
goal, namely the achievement of a common social interest, as the sum of citizens’ individual 
interests and the achievement of a public interest. 

Nowadays, the adages and maxims from the Roman law „Ubi societatis ibi jus” 

(where there is society, there is law) and „Ubi jus ibi societas” (where there is law it is 

made only for the society) are still valid. We may notice that these two dictums do not refer 
to the state, but to the society, so implicitly not to the positive law but to the justice existing 
in any society. The conclusion is that society and justice may not be separated as it is 

justice’s nature to exist in society.30 

                                                 
25 N.Popa, Teoria generala a dreptului, editia a-3a, Editura C.H.Beck, Bucuresti, 2008, pp. 33-35. 
26 P. Negulescu, Treaty of administrative law, vol. I, Marvan Publishing House, Bucharest 1934, p. 134. 
27 A. Iorgovan, Treaty of administrative law, Nemira Publishing House, Bucharest, 1996, p.416. 
28 I.Dogaru, Gh.Danisor, D.C.Danisor, General theory of law, Scientific Publishing House, Bucharest 1999, p.37 
29 H.Kelsen, General theory of state, Printing Oltenia Publishing House, Bucharest, 1928, p.5 
30 Gh.Mihai, Fundamentals of law. Vol.1 Ed.2, C.H.Beck Publishing House, Bucharest, 2009, p. 330. 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

254

 

Fiat justitia – pereat mundus
31 completes the umbilical connection of justice with the 

society, the world, and, even more, justice is placed above the world and, in essence, it 
would be better for everything to perish than having deviations from the right way, justice, 
law, and the mechanism invented to make the life in society acceptable. 

 
 

Conclusions  
 

Thus, knowing that the principal political mission of the public administration is the 
satisfaction of social needs manifesting at a given moment as public interests, the public 
administration authorities establish priorities and organize or authorize activities for the 
satisfaction of such interests and obey the judicial control which may be part of a social 

control. The common welfare, as a social welfare, is seen as one of the main goals followed 
by the public administration in the sense that quite many followers favour the answer given 
by the theory of natural law but each epoch treated differently these issues depending on the 
social-political conditions by insisting that public welfare and interest ensure the last 

sanction of justice. The maturity of decisions of a modern public administration in the 
context of Europeanization and globalization must be just so as to serve the common 
welfare, the social welfare and the public interest. In this case, jurisdictional control as a 
social control of justice must be seen as a means to achieve social welfare as a goal and, in 
this context, the need for jurisdictional control becomes teleological.  
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CONSIDERATIONS OF REGIONALISATION  
IN THE CURRENT CONTEXT  

 
Eugen CONSTANTIN∗ 

 

 

Abstract: Firstly, this paper tries to define and present all the characteristics of the 

regionalization phenomena, phenomena widely spread, at a worldwide level, and adopted by all 

modern European states. I will start to discuss the signification of regionalization, by offering 

concrete examples taken from several modern european countries. Also, I will present shortly, the 

evolution of administrative-territorial restructure of the Romanian country, showing also the latest 

steps taken in order to restructure the territory of Romania. This research paper has as a main 

objective the highlighting of the pros and cons of regionalization in our country, in the current socio-

economic and political context.  

Keywords: Regionalization, Administrative/ territorial restructure, Regional communitarian 

politics, Decentralization, Regional autonomy  

 
 
To regionalize signifies to split a territory into regions. A region is designated as a vast 

area of ground which has specific characteristics, a land, or area1. Regionalization took 
birth as a follow up of an historic reality based on several causes, but also with the main 
purpose of solving the conflicts born or accentuated trough excessive administration 
centralization, with the goal to combat bureaucracy and corruption, in order to reduce the 
distance between the decision factors and the ones whose interests must be truly understood 
and correspondently treated.  

A region is the most important innovation of any territorial administrative system 
invented, in the last decades, an innovation that, shortly, even if in different degrees, was 
adopted by all the European, modern states of nowadays. One of the first states to adopt this 
phenomena, and implement it successfully, was Russia, a state that, starting with the 
Second World War, observed and applied the basic concepts of regionalization, in order to 
evolve and optimise the territorial structure system of the country. Later on, even Romania, 
starting with the 1950s, inspired itself from the Russian territorial structure, fact that lead 
into time, to the current administrative organisation of our state.  

The concept of region comes from the Latin word of regionem, which signifies a 
specific territory, land, as I have mentioned in the rows above, and it’s used in order to 
describe political or administrative entities, including a vast gamma of concepts that define 
the constitutive unities of the member states in the European Union, for instance, a region 
can be called a land, or district in Germany and Austria; region or community in Belgium; 
self-based community or province in Spain; region, department in France: periphery, 
department in Greece: special region, ordinary region or self-based province in Italy; 
province in Denmark, Finland, Netherlands; district in Portugal and Luxemburg; county or 
shire in The Great Britain and Swiss land.  

                                                 
∗ Lecturer, PhD, „Spiru Haret” University, Faculty of Judicial and Administrative Sciences, Bra�ov 
1 Oprea., I., (2008), The new universal dictionary of the romanian language, Litera International Publishing House, 

Bucharest, p. 1337 
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From a judicial state point of view, the concept of region, and the one of 
regionalization, covers up the political realities and administrative ones, that are extremely 
different if we take into consideration the European states. This way, regionalization can be 
an administrative regionalization (Greece, Portugal, England, Swiss land), regionalization 
through local comunities (Germany, Finland, Ireland, Denmark), regional decentralization 
(France, Check republic, Poland), political regionalization or regional autonomy 
(institutional regionalization: Italy, Belgium) or regionalization trough federal authorities 
(Germany, Austria, Belgium, Swiss land).  

If we take into consideration the types of regionalization, we can surely testify that 
firstly, it is a known fact that we must understand that federalism isn’t a regionalization 
form- but on the contrary, it represents a specific way of organizing the state in which its 
structures and system can be affected by regionalization in different ways. Also, a state can 
know successively, more types of regionalization. Regarding the fact that the five types of 
regionalization are distinguished throughout the position that their central power and state 
administration occupy, we must establish here that these organisms are never absent, even 
if they can be limited in some states where regional autonomy is very strong. However, 
regardless the way the situation presents itself, regionalization must not lead to the 
omission of the role played by the state in the regional development.  

During regional communitarian politics development, inside the European Union 
territory, in time, Regional Associations were formed, based on the economical common 
interests of the member states. In time, some regions became more active in European 
affairs. As a first action of these regional associations, we can mention the creation, inside 
the regional administration, of some specific departments, responsible for communitarian 
affairs. The second step was opening „Informative desks” in Bruxelles. This evolution of 
the association’s activities led to participation requests inside the communitarian institutes, 
fact that led also to the creation of the Regional Committee, through the Maastricht Treaty2. 
This Committee, despite its limitative role, is the one that legalizes at the E.U. level, the 
creation of regions3. Later on, the European Regional Gathering was founded, an institution 
with nongovernmental statute. Nowadays, this institution has more than 300 territorial units 
in its order, at a regional level, and a population of cca 400 million. Only later on, inside the 
European Council, the Congress of Local and Regional Powers was formed, Congress that 
has two chambers, The Local chamber and The Regional chamber.  

We can confirm that there are at least three documents at the European level that 
ensure the normative regularization of the regional autonomy, and these are: The European 
Charta- or the European Charta for local autonomy- representing the autonomy of the local 
powers, the scrap project of the European Charta for Regional Autonomy, and the 
Declaration of the European Regions Gathering on regionalization.  

Firstly, the European Charta for local autonomy implies an institutionalized system of 
control for its application, excepting the obligation of the member parties to give all the 
related information regarding certain legal dispositions or other measures adopted in the 
process of applying the Charta dispositions. Even if the possibility of creating an 
international system, was examined, in order to control all the systems with the Charta 

                                                 
2 This treaty was signed by the European Council in February, the 7th, 1992, in the Netherlands city of Maastricht. The 

treaty signified the most profound change of all other treaties since the beginning of the European Community, being 
also the treaty that was the base of the European Union, as we know it today.  

3 For further information see also Ionescu, R. (2009), The European experience in the matter of federalization and 
regionalization, in the electronic volume “Under the signs of creativity and innovation”, Europolis Publishing House, 
Constan�a city, p. 34 
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regulations, however it has been decided that such a complicated system of surveillance 
should not be adopted4, taking into consideration that the presence of the Congress of Local 
and Regional Powers, in the European Council, would grant direct access at the Minister’s 
Committee, committee that has already political control on in the matter of respecting the 
Charta dispositions by the member parties. 

The scrap project of the European Charta for Regional Autonomy is also an essential 
instrument in order to define a democratic and lawful state, document that comes into 
completion of the European Charta for Local Autonomy- from which it is inspired. After 
getting a positive response from the Parliamentary gathering of the European Council, the 
Regional Chamber of the Local and Regional Powers Congress, and later on from the 
Congress itself, the revised text of the scrap was approved in full session. The 
Parliamentary Gathering of the European Council recommended to the Ministry’s 
Committee, in October 7th, 1997, to examine as soon as possible this project, taking into 
consideration the political importance of this document. Even if this document doesn’t have 
judicial power, yet, the Local and Regional Powers Congress recommended to all member 
states of the European Council, to guide themselves by the principles enlisted in the Charta, 
in order to reach regional autonomy development.  

The Declaration on regionalization was adopted by the European Regions Gathering, 
reunited in the Bale General Gathering from September 4th, 1996, and despite the fact that it 
is structured as a normative act, in concordance with all the normative disposition of that 
time, its regularizations cannot influence, only indirectly, the quality of the internal 
normative documents and the governmental actions in the field of regional politics. The 
document is much more complex, explicit and organized in comparison with the other two 
chartas, and this one establishes with a much more precision the notion of region, the 
competences of regions, the institutional organization of regions, the financing and 
financial resources of regions, the relations between the state- and a region and between the 
local communities and regions, the equality inter-regions, the international, communitarian 
and transnational relations of regions. 

If we were to analyze the evolution of regional autonomy in Central Europe states, 
West or Nord west states, we can realize easily that this highlights some major tendencies. 
In the domain of administrative- territorial organization, these tendencies can be: the 
enlargement of the administrative-territorial units’ dimensions and the international and 
interregional cooperation facilitation. If we are referring to the internal development of the 

local and regional autonomy domain, the tendencies will be: the enlargement of the 
competences domain and the increase of local and regional communities’ means. Also, 
worthy to mention is the fact that a particularly interesting aspect of the functions exercised 
by the regional authorities in several European states is represented by the preponderance of 
the health protection sector. In Swiss land, for instance, health protection represents almost 
80 % of the councils’ committees’ activity. In Denmark, 64% of the councils’ committee 
spending is especially reserved for hospitals and medical assistance services. In Norway, 
the medical assistance services are at 58%. In Finland, the health protection domain 
represents the most important cost category of the municipal authorities (73% in 1997). The 

education system is also, one of the most important competences of the intermediary system 
(in Germany, Belgium, Finland, etc.)5. 

                                                 
4 Ionescu, R. (2009), pp. 34-35 
5 Idem, p. 37 
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In Romania, the restructure of the country in regions, was a subject of many debates 
after 1989, of many controversies, that in time led to the current organization of the 
country. The first discussions regarding structuring the Romanian state into regions, had a 
mor epornounced character because of the etnical problems existing in that time. Later on, 
discussions were more relaxed, and more specific, well organized, even applied in practice 
at some level, especially when authorities discovered that the greates win of regionalization 
would be the european money attraction troughout grand projects. Last year, for instance, 
there was a first concrete attempt to regionalize the country. The administrative 
modifications regarding the romainian teritory, frequently called „improvements”, were 
very often made, and are related to the evolution of the social/economic structures of our 
country, and even to politics sometimes.  

Administrative restructure ideas were very often mentioned in Romania, at first in 
order to make some kind of repairment to the modification brough by on the romainian 
teritory between 1950-1968, when all the counties and rural establishements with 
Romanian traditional meanings were terminated, and many city’s names were changed. On 
September 6th, 1950, trough Law nr.5, all the 58 counties were destroyed, and replaced with 
28 regions, and two years later, in September 19th, 1952, trough the decrete nr.331, the Law 
nr. 5/1950 was again modified and trough comasation, the number of regions was decreased 
to 18: Arad, Bac�u, Baia Mare, Bârlad, Bucure�ti, Cluj, Hunedoara, Ia�i, Oradea, Pite�ti, 
Ploie�ti, Stalin, Constan�a, Craiova, Gala�i, Suceava, Timi�oara and for the first time after 
the romainian unification, a administrative entity based on etnic criteria was founded: The 
Hungarian Autonom Region.  

Six years later, in January 10th, 1956, trough the Decrete nr.12, the Law nr. 5/1950 was 
again modified, and Arad and Barlad regions were destroyed, and also, in December 24th, 
1960, trough the dispozitions of Law nr. 3, new ground restructures were made, and new 
names were given to certain areas. This way, the administrative Hungarian entity was 
renamed the Mures Autonom Hungarian Region, and following this change, the territory 
allocated to this region, was also modified. In February 15tht, 1968, based on Law nr.2, the 
state came back to the original county organization- at that time there were 16 regions. In 
January 14th, 1968 there was a project-map published, which included 35 counties. This 
map was discussed inside the organizations of the comunist party, and it was modified 
several times before it was complete. The final result, after all the modifications, led 
Romania to be organized in 39 counties, the city of Bucharest, 236 cities, from which 47 
principal cities and 2706 rural settelements, that included 13149 smaller rural cities6. 

Once the communist régime was ended in Romania, politicians of that time, have 
already started, initially, at a theoretical level, several discussions regarding the territory of 
the Romanian state. For instance, in 2002, former Prime Minister Adrian Nastase made a 
public declaration regarding regionalization, with the occasion of Michel Barnier’s visit, the 
European commissioner. Nastase, at that time, said a very optimal choice for evolution and 
economic growth for the state, would be structuring the territory intro development regions- 
a model offered by the European community. The political debate ceased very soon after 
beginning, but at a very short time after this, the group from the „Provincia” publishing of 
Cluj, re launched this discussion, and managed to reanimate the political and media scene 
of the moment. 

                                                 
6 See more details via Wikipedia- the free encyclopedy- wikipedia- www.wikipedia.org 
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Also, 8 years later, in 2010, UDMR (a Hungarian political formation) was proposing a 
regionalization project that would have included 5 macro regions and 16 regions. One of 
these regions would have gathered the Covasna- Harghita-Mures counties. Because of the 
fact that this project didn’t had any scientifically, explanatory or concrete basis, its 
credibility, and also the political party’s credibility was very decreased, even minimized- 
especially if we take into consideration that there could have been some specific, hidden 
interests, of a minority ethnic group, that wanted to regionalize Romania. In the following 
year, the subject was re launched in society, in a much calmer political ambiance. The 
President of Romania, Traian Basescu asked the Government to analyze the administrative 
reorganization of the country, in order to restructure the land in 8 big counties or 7 counties 
and the city of Bucharest- in spite of the current organization in 41 counties. The President 
tried to highlight the fact that the current system, maintained since 1968, generates 
inefficiency regarding the administration and use of the European Union money and funds, 
leading this way to an increase rate of corruption. The new administrative system proposed 
by the President, would have reduced bureaucracy and would have accelerated the 
decentralization process of the Romanian public administration.  

In the year 2013, Vice Prime minister Liviu Dragnea declared that it is recommended 
that in October, 2013 the regionalization process to start and all the new leading structures 
to be chosen, also the new regional councils and their presidents, or gubernators, however 
they will be called. His wish was that the new administrative structures created to become 
direct partners with the European Commission7. We definitely must admit that this 
initiative is worthy of praise. The fact that a direct negotiation with the European 
Commission is wanted, for the European funds meant to enter the next financial period, is a 
positive thing, for the future, which can solve many of our current problems that exist in the 
administration and economy of our nation. However, it’s a bit impossible to make this 
come true, if we take into consideration the European Commission’s report on the 
Romanian progresses inside the Cooperation and Verification Mechanism, report in which 
it is highlighted specifically that the reform of public acquisitions in Romania is stagnating. 
According to the European Commission, the deficiency in the public acquisitions field is an 
important source for corruption8.  

As I was saying in the rows above, when I was commenting on the former prime 
minister’s opinion, and on the President’s opinion, regarding the main benefit of 
regionalization/ the administration and better use of European funds, we must see that this 
interpretation is wrong, inadequate, opinion sustained by many Romanian politicians, that 
also consider that regionalization must be made especially in order to receive better, 
European funds. I consider that firstly, regionalization must be made in order to establish a 
better governmental system, based on the society’s needs, on the Romanian population’s 
needs, in the current times, in order to reduce and eliminate all the differences existing 
nowadays, in a regional level. Only when this system of administration is well made and 
perfected, we can discuss about European funding, about accessing and putting this money 
into a better use, for the wellbeing of the population, and not for the politicians’.  

However it is good to know also the arguments which show clearly what can happen 
in Romania if the regionalization process isn’t done correspondently. Firstly, if the 

                                                 
7 More details in Liviu Dragnea apud Mih�ilescu, G., (2013), Regionalization- towards a disaster of the administrative 

system reform?, from Februrary 21st, 2013, Contributors.ro, http://www.contributors.ro/administratie/regionalizarea-
spre-un-dezastru-al-reformei-sistemului-administrativ/, p. 1 

8 Mih�ilescu, G., (2013), p. 1 
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regionalization process is polarized by the politic people of our times, through the 
construction of new institutions meant to make place in the new public administration, to 
the current politicians, automatically the regional „clients” phenomena will be accentuated, 
and besides this, the new employees of these institutions, will slowly bring in order to be 
employed, all their relatives and friends, monopolizing the institutions, blocking and 
limiting the access of well prepared and instructed people that want to get hired in these 
structures. Secondly, it’s a certain fact that corruption will explode, highlighting the illicit 
liaisons between certain local affairs and local politicians, stepping this way on all the 
principles that rule both the ethic and morale of a public worker, and also the principles of 
the public administration and judicial system, in general, principles like: the transparency 
principle, the law principle, the equality principle, etc. this way, regarding the public 
acquisitions process (which momentarily stagnates as the European Commission 
established), these processes will be much more exposed to corruption, if regionalization 
isn’t done effectively.  

In the current moment, in my opinion, Romania isn’t quite ready yet to begin the 
process of regionalization, taking into consideration the fact that besides the public 
acquisitions domain system is stagnating for the time being, and the bureaucracy in general 
is affected by multiple negative elements, such as defective procedures, unqualified and 
badly prepared staff, the multitude of documents and instruments that exist, their 
complexity, etc. If the regionalization takes place sometimes soon, the bureaucracy will 
increase automatically, and the defective and inadequate management will be highlighted 
inside the new structures, which will also be affected by this management- all of these, 
imply the risk that many attributions from different domains such as the legislative one, 
economical, technical or social, may get overlapped, and the knowledge and competences 
of the staff already employed in the specific institutions, momentarily aren’t as professional 
and adequate as one can desire.  

Also, it is imperious to remember that if the process of regionalization is made 
inadequate, or if it fails, the regional differences and gaps, that already exist, can be 
quantified immeasurable, by the concentration of economic activities only in the urban 
agglomerations. In case that there aren’t any efficient policies for regional development, 
some counties or areas can be affected by a social, economic and politic inequality. The 
future policies, sustained by current Romanian politicians, are the ones that are focused on 
the cities and regional poles, fact which attests that there is a inevitable possibility that 
differences and inequality between regions may appear. 

Romania of nowadays, as we can observe from the present relationship with the 
European Union and with other member states, isn’t ready yet to collaborate efficiently, to 
cooperate with other states, and especially to collaborate and cooperate at an internal level, 
regarding the future regional structures that will be formed. How can we even discuss about 
evolution and socio-economic and political growth if we, as a state cannot collaborate and 
cooperate efficiently? In this moment, in our country, there is a weak level of cooperation, 
on the one hand, internally, and on the other hand between Romania and other E.U. 
member states. Firstly, I consider that these capacities to relation, to bond, must be 
improved, and in time, we will be able to follow to complicated road towards implementing 
successfully a regional organization. 

Moreover, at the current moment, there are still tensions at an ethnic level, very deep 
inside the Romanian state. We are talking about the opinions of the hungarian population, 
opinions that were mostly everytime, diferent than the rest of the populations, the 
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romanians. In the moment in which regionalization will take place, as it is wanted 
nowadays, there will be two main directions to follow, both negative, in my opinion: either 
the hungarian ethnics will be happy with the new administrative- teritorial organization, 
taking profit of the new statute they have, the autonomy and the faptic separation from the 
central romanian administration, direction in which favoritism will be accentuated and the 
equality of changes will decrease in the predominant hungarian regions; either the 
population that is a minority, will not be satisfied with the new teritorial organization, fact 
that can agravate the ethnic conflict that exists at a small level.  

In conclusion, I think that the Romanian state isn’t ready to assume all the 
consequences, nor the positive effects, that will flow from such a major change, regarding 
the administrative-territorial reorganization of a democratic and modern state. Romania, in 
my opinion, isn’t a truly lawful state, it does not represent yet that democracy and 
modernism element, combined with the social wellbeing and with the desire to grow on a 
socio-economic and political level. We have a long road to go, before we can obtain the 
title of a evolved, lawful state, a modern and emancipated state, at least, this is my point of 
view. But this road is made of small steps, and these steps must become real sometimes, by 
making practical and concrete moves in order to finding the best alternative to begin the 
regionalization process- process that will bring both negative, and positive features, and I 
hope, more positive than negative. But, this depends very much on the knowledge and 
professionalism of the specialist that will plan, evaluate and implement this phenomenon of 
regionalization, a phenomenon that represents an irreplaceable step in the history of any 
modern state, from the XXIst century. And only well prepared men, optimally instructed 
and professionals, that long for change and reforms, will be able to succeed in this 
controverted and complex mission, regionalization.  
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WHY DO PEOPLE CONFESS? 
 

Gabriel Ion OLTEANU* 
 

 

Abstract: Starting from a rhetorical question, the author develops considerations which he 

considers useful in order to improve the professional endeavors. Detailed explanations are provided 

in the attempt to argue that confession occurs under certain circumstances which facilitate it. Nothing 

may be left at hazard. Ignorance may result in false confessions which will only complicate the 

progress of the investigation. 

Keywords: Criminal investigation, people interrogation, finding out the truth, lies, suspect, 

investigator. 

 
 

A secret is a story which is much more difficult to keep than if the same story were not 
considered a secret. It is fundamental for all investigators to understand the mechanism 
which determines people to choose between lying and telling the truth, between confessing 
and denying guilt and involvement in an illicit activity subject matter of the cause under 
investigation. 

Most times, the instinct, the intuition or the fear of being related to an investigation in 
progress make people lie without reason. Other times, no explicit reason is required, 
something in relation to which a person interrogated may say that it was the reason of 
his/her confession. However, it appears that there are several reasons which may determine 
most of the people interrogated to confess. 

The conviction that the involvement in the illicit activity under investigation may 
be proven – most times, suspects confess as they are convinced that they actions are to a 
great extent known. This conviction practically removes all and any obstacle which might 
prevent their confession. Natural resistance of all persons who try, in part or in total, to hide 
some aspects already public and may be of interest for the investigation is based on a 
simple judgment – the investigator does not know or knows very little of what I know and 
want to hide; the more the investigator knows and proves to know aspects that I try to hide, 
the more useless my effort becomes. 

In practice, one observes that many offenders confess after they have been caught in 
the act. The reason lies in the lost cause of any efforts to hide something which may no 
longer be hidden. The same goes in the case of people who are convinced that nothing may 
be hidden any more.  

What else to say?  
What else to deny since you have been caught or you are known to have put your hand 

in the cookie jar? 
The investigators lacking inspiration turn their activity into a much more difficult one, 

forgetting to express their confidence in the guilt of the person before them. The doubts, 
expressed directly or dropped indirectly, in line with a misbalanced, insecure tonality, may 
make the person interrogated believe that he or she still has a chance, that the results of the 
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investigation are hesitant and consequently, be extremely determined and firm in hiding 
what should be hidden. 

Guilt plays its own role in setting out a confession. The individual – man or woman – 
may feel a great pressure caused by guilt. He or she may feel guilty of his or her actions and 
their results, of the manner in which some people or facts have influenced the evolution of a 
close person, of his or her inability to help or stay with the initial plan due to the fact that he 
or she has to dissimulate certain attitudes, feelings or facts in relation to people who are 
important to him or her, etc. 

 Most times, guilt becomes relevant in the case of people who commit crimes for the 
first time. They seek forgiveness and understanding, search and accept punishments for 
their actions from their own victims and from the society. Confession has a liberating effect 
for such people; their set themselves free from their interior unrests and anxieties typical of 
the regret of having failed to do what pleases God and people, they release themselves from 
the burden of sins of the whole world. This is an emotional decision; confessing implies a 
moment when the confessor ignores the consequences, disregards the reality of the 
punishment which he or she faces and assumes.  

Such persons may truly learn from their mistakes. Nevertheless, some calculations, formal 
negotiations may be possible; something to the extent of „I admit, yet I expect to get a reduced 
sentence while the whole judiciary procedure has to enable me to keep my good name”. 

Reasons or justifications which may motivate the illicit activity – many suspects 
consider that „if the investigators have understood my crime, they might al well understand 
the reasons of my actions”. One must accept that nobody will simply „surrender”. Similar 
to the ones surrendering on the battle field who think that, if they make sure they justify 
their actions against the people they surrender to, they will be treated in a reasonable 
manner, the offenders consider that it is necessary to justify their actions before their 
investigators using acceptable reasons to justify such actions. 

We have to admit that most offenders are true masters when it comes to giving 
reasons. „I was hungry and there were on the stand many slices of salami which were to be 
disposed of anyway, since their expiry date was approaching”. „”I saw his wallet was full. 
Who carries around full wallets these days? Thieves and corrupted public servants still have 
a lost of cash on them; credit cards have been invented for the others. I needed money and 
this wasn’t the only money he had”. „He has hit me and used bad names two weeks ago 
when he accused me in a high voice that I had picked on his wife. Now he has tried to 
punch me again; he was holding a club and threatening to kill me. Well … I thought to 
myself: he has it coming and I confusingly punched from the left and then sent him a 
devastating hook from the right. He couldn’t stand up from the ground. I finally felt sorry 
and dialed 112”. „He has tried to cheat me. He said he would give me the money, that we 
would see, that everything would be alright… I was very clear to him… there was no room 
for games with me. I put my knife to his throat and he gave me all his belongings”. These 
are of course simplifications, simple explanations at hand for anybody. What really matters 
is that the reasons used have always an „echo”, penetrate the interlocutor’s emotional area, 
make him or her have feelings and reactions of understanding and compassion – „I may 
have acted the same way under similar circumstances”. 

If understanding and compassion may not be found, it is preferable to at least diminish 
hatred and other negative feelings which may develop in connection with the offender’s, 
the circumstances under which his or her modus operandi outlined itself and the cause and 
purpose he or she considered when committing the crime. 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

265

Reputation – it is not necessarily about the reputation of honest and honorable citizen; 
most times, it is about the reputation of the street gang member, the reputation of the „bad 
guy” who one should not try to confront, the reputation of a „tough guy”, the reputation of a 
person who always falls on one’s feet”, etc. The confession of such individuals has to be 
accepted with reservations, has to be carefully checked. One should expect, beyond such 
confession, arguments other than natural ones. 

The mechanism of „releasing” such confession is predictable – if you want to be 
perceived as one of ours, to be part of our gang like all of us, you must do something „bad” 
because we are „bad” and all of us, on our own or together, we have done something „bad”. 
Acceptance into the group and/or sharing such status requires sacrifices, while committing 
a crime deemed to be specific is an important step. One must observe that in practice, the 
confession is simple and most times involves proving possession of certain qualities, such 
as force, intelligence, shrewdness, toughness, lack of compassion, power of control over the 
others, having a good nose when it comes to treachery and others. 

From time to time, it is important for the investigators to launch invitations for praise, 
to show their „admiration” for the person he or she is interrogating and for their proven 
qualities. Many offenders fall into this trap and start to boast – first by mentioning actions 
of limited period or actions committed abroad and then, gradually reaching what is really 
important for the investigation in progress.  

Adrenaline, euphoria and need to boast – they may create unexpected behaviors, 
somehow contrary to nature. In my attempt to document this paper, I have talked to a link 
officer within the Department engaged in fighting organized crime who was extremely 
shocked in telling me about the act of bravery of two Romanians, a man and a woman, 
engaged in Romania, who were spending their holiday on a sunny beach in Italy. These two 
decided to do something „brave”: they found out the address of a drug dealer, the woman 
lured the latter, the man stabbed him in the back, they searched the house of the person 
killed, found and took some drugs and money, found the car keys of the victim, wrapped 
the corpse in a blanket, put it in the car trunk, left, found a precipice in the area and pushed 
down the car with the body in it. 

A few hours later, the two young people went to a party thrown by other Romanians, 
old and new acquaintances of theirs, and after having consumed drugs and alcohol, they 
started to boast in detail about what they had done. Hadn’t they done so, it would have been 
very difficult for the two murderers to be identified, especially since they were to fly to 
Romania the following evening. The „reputation – boldness – big mouth” combination is 
fatal. After having committed something illegal, especially in the case of violent illegalities, 
the individual is the „victim” of a growth of adrenaline which is not so natural, the 
adrenaline which makes him or her feel powerful and in control, so that he or she considers 
that they can play with risk specific to criminal investigations, that they can avoid, evade or 
fight any attempt to establish a criminal liability in relation to their actions. 

The individual’s face may turn red; however, the most important aspect here is the fact 
that he or she gets mastered by a feeling of balance, confidence; he or she feels that 
everything is under control. The satisfactory result for the investigator lies in the fact that 
the fear of getting caught lying turns into an inhibition. The alcohol and potentially the use 
of drugs is a guarantee that the individual will open his or her mouth and will say things 
that he or she will regret later. This opens the door to a confession by which the person 
interrogated may spontaneously admit what he or she has done. Fear that such a confession 
will have no turn back is no longer felt. 
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Such confessions are usually made just after the investigation team has reached the 
crime scene and the offender is still there. Short statements emerge: „I could no longer 
stand this and I put him in his place… ”, „I am the murderer…” or „What was I supposed to 
do? Watch these full people get their way and starve to death?” Once involvement into the 
illicit activity has been admitted, the rest will naturally come soon. 

Babbling to persons considered to be trustworthy – for a long time after the World 
War II one could still read on many pieces of equipment used by the Romanian army: 
„ATTENTION! – THE ENEMY IS LISTENING”. In many European countries, and not 
only, all kinds of slogans were used to urge people not to speak about military aspects; all 
negligence could have cost the lives of people fighting in the war. Well, small babbles build 
important information. 

Secrets are difficult to keep; each word must be censored so that the secret may not 
slip away. We can refrain ourselves from speaking to most people. Nevertheless, we have 
„weaknesses” - people who are close to us and who know us, feel or tell us, we feel that we 
owe them some explanations and consequently a confession; as they say: we pour our heart 
or open our heart to them. They may get close to other people who have the gift of looking 
to be trustworthy and, under such circumstances, why not, even the investigator can do so.  

What is the main quality of the trustworthy people? 
These people know us, know the truth about who we are, what we want and how we 

behave and should endorse us and our interests most favorably and efficiently possible. 
Sometimes, it suffices that they give us enough clues in relation to their sympathy to us and 
that, in their heart and mind, we are appreciated, understood and have a good image. 

The confessions under arrest, in prison or interrogation rooms have a similar 
dynamics. Firstly, a relation of absolute trust is established; then, the need for confessions 
surfaces, the need for an act or acts of bravery, and finally, depending on the ability of the 
listener, the need to share a secret. 

Protecting another person – who may be an accomplice or a dear person, with whim 
the person interrogated has a special relation, based on strong positive feelings.  

In the case of the activities carried out by several persons, one of the suspects may 
discover that his or her involvement is already known, that any effort to attempt and hide 
something would be pointless, even absurd. In such situations the only reasonable attitude 
would be to admit the crime. Such a person understands that he or she must sacrifice and 
will try to take as much blame/”burden” as possible for the actions classified as illicit 
activities. As objective acknowledged, it may be about taking full blame for the illicit 
activity. In such cases, the person who admits being guilty becomes a „hero” and acquires a 
reputation in line with his or her effort and may obtain certain advantages, including 
material, in the future. 

In the case of attempts to protect a family member or a dear person, the person who 
admits to crime may take blame for the criminal action as a whole, without slightest 
contribution to it. Taking blame for the action and assuming responsibility may target some 
economic advantages – amounts of money or debt write-offs, such as debts resulted from 
drug consumptions, bet losses, extortions, etc. 

Offering minimum satisfaction – admitting a criminal action may be „offered” by 
the person interrogated so as to avoid development of the investigator’s efforts towards an 
area in which he or she may find out more details and much more serious things than what 
is offered. Practically, the person interrogated „throws a bone” to the investigator and the 
latter has to „analyze” it, „chew” on it, „savor” it, etc; all these waste some of the 
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investigator’s precious time, his or her concentration and the other resources invested in the 
investigation. 

It is paramount for the person interrogated to drive the investigator away from what 
may be more dangerous to discover. If prepared properly, the moment of such confession 
may exceed the initial expectations, so that it may be accepted as new motive, plausible 
enough for all that could have represented, until that very moment, manifestations typical of 
a liar’s behavior, various manifestations and behaviors difficult to explain for an honest 
person.  

For instance, right before a „reasonable” sigh, a confession could come by which the 
person interrogated admits „having gotten drunk and broken the window of a kiosk in the 
…. Park where he took several bottles of alcoholic drinks and two bags of biscuits” in order 
to thus hide having in fact vandalized a space used as warehouse for „designer’s” clothes, 
where, along with two other accomplices, he or she loaded everything that could be loaded 
in a car truck and then burnt the other merchandise, framing up a fire started from an 
improved electrical circuit.  

An investigator lacking experience may be „pleased” with what he or she has obtained 
and may disregard the initial objective. On this occasion, the investigator sends the person 
interrogated an indirect message of weakness – because I am glad and I accept this 
confession – being glad and accepting this confession clearly means that things relating to 
the action that I am investigating are not accurate enough. It is human to accept what is 
easier; however, we are also sending the message that it „is difficult” about the rest, and 
this can only please the person who has something to hide about this „more difficult”.  

In the attempt to negotiate with the investigator, everything may turn out to a hoax. 
„The bone” may be left on the table until after the main issue has been clarified. Then, its 
turn will come.  

One hand washes the other and both wash the face – this is an idiom specific to 
agreements beyond which there are things to hide. The classic social example is represented 
by the cases of sexual harassment in which every party offers something to the benefit of 
the common good – the harasser uses his position to offer the advantages expected by the 
woman who seeks employment while the latter uses her female talent in order to meet the 
expectations of the person holding the position relating to satisfaction of her interests. 

Confessions come and develop under similar circumstances. The offender would 
confess provided that he or she received some advantages which would make predictable 
consequences of the investigation in progress desirable; out of laziness, the investigator, 
using the principle: why work harder when you can work less?, would be willing to offer 
certain advantages, by which imperative judiciary norms are not violated, providing the 
confession saves enough work so as to make such agreement interesting and reasonable. 
Most „veteran” offenders are prepared to negotiate as soon as they have been identified; 
they provide information if they get „something” in return, if they are convinced that they 
are guaranteed „something”. 

The investigator is in a delicate position – he or she would offer this and that, yet, what 
he or she expects to be offered should be discovered through ordinary professional efforts; 
in other words, he or she should work so as to find out what is now offered in exchange for 
something. Therefore, he or she might be accused of not having made enough ordinary 
professional efforts, that he or she is actually compromising instead of actually working. In 
another train of thoughts, one should observe that it is normal to work, yet how many 
resources should be invested and how long would it be required to obtain the benefits 
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expected?; these are questions which should be asked since society cannot spend resources 
if results, otherwise deemed natural, are not visible.  

What is really vital for the investigator is to refrain from making illegal promises. 
The need to move on – it is a real need. Stressed, pressured, bored with a certain 

issue, most of us end up considering that we have to say „ENOUGH IS ENOUGH, come 
what may, I have had enough, I will do whatever it takes to end this…”. The mechanism is 
similar to torture use – one administers it rationally until the individual can no longer stand 
it and accepts anything only to make torture end. 

One may say that, in substance, it may be about psychological torture or… if it cannot 
be about really psychological torture inflicted by the investigator, it may only be about the 
perception associated to such torture. What matters is that the person interrogated feels that 
„I’m fed up! There is life beyond it…” Evidently, reaching such stage, the person 
interrogated fails to see a way out, everything is blocked, and consequently, nothing else 
can be done so the loss has to be accepted as such, regardless of the quantitative and/or 
qualitative dimension. The confession occurs as a natural consequence of acknowledging 
the pointlessness of further denial. 

It is an emotional decision, apparently made due to lack of other options. It is similar 
to being in a slaughter house, waiting your turn. You give up everything – career, image, 
friends, and family, everything good and pleasant around you no longer matters. The 
confession made by the person interrogated implies a break from the past and the hope of a 
new beginning; the light at the end of the tunnel should be visible. 

I have done no harm – it involves the detachment of the person interrogated from the 
negative meaning rendered to his or her action by the society, through the investigator. In a 
conscious or less conscious way, some suspects allow themselves, as strategy of 
approaching the investigator or as ignorant attitude, to freely discuss about their 
involvement in the illicit activity, limitlessly, as they consider that none of their actions was 
illegal or wrong. Everything might have been moral, ethical, justifiable in the eyes of the 
person investigated. There are subcultures which accept and encourage the right to revenge 
for the suffering caused by a person’s actions. Many things may be justified in relation to 
the value system of a person, of a group or an entourage, however, what is illegal… 
remains illegal.  

In my judiciary practice research, I have discovered the case of an individual who 
posted on the internet how he had burnt down a private medical clinic where his wife had 
had an abortion without telling him. Moreover, even doctor Kevorkian, the doctor famous 
for the assisted suicides, confessed everything, by justifying that his actions had been 
appropriate since they had ended the pains of the people assisted by him 

There are also confessions „developing” as a result of failure to understand the legal 
implications, the implications of social or psychological nature emerging after admitting to 
crimes. The resistance of the individual decreases fast because he or she fails to understand 
the gravity of his or her position.  

Trusting the investigator – it may be real and is related to the investigator’s art or 
style used on a personal level. Similar to sales agents, investigators have something to offer. 
It is essential to offer trust. If the person interrogated does not trust the investigator, very 
few things may be achieved in terms of judiciary investigation. Irrespective of the status of 
the person investigated, man or woman coming before the investigator, if they are reluctant 
to being investigated, to the investigator or the manner the investigations are conducted 
etc., they will only try to defend themselves, to block all and any inquiries for information. 
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If, on the contrary, between the investigator and the person interrogated, a relation of trust 
is established, the confession to the investigators resembles the confession to a friend whom 
you trust and of whose support you are convinced  

One must not forget that trust has a great enemy: DISAPPOINTMENT. Similar to 
„lifetime” friendships, investigators should bear in mind that, most times, some mere 
gestures, words or phrases negligently used are enough to…. blow everything up. The 
person interrogated wakes up from his or her dream and all decisions that he or she will 
make as well as his or her future behavior will be influenced by the „betrayal” recently 
discovered.  

Need for help – it manifest itself in the case of those who perceive the danger they are 
in and feel that they cannot handle it without help. In principle, such persons genuinely 
regret their involvement in the illicit activity investigated, and may have remorse about it. 
They need a fresh start, a new beginning, they have to estrange themselves from the 
temptation, the entice which controlled them. They have the feeling that the decision to 
commit crimes was not rational, that they were actually weak, they gave in to emotion. 
Feeling weak and due to such weakness, they need help so that they can control themselves, 
in order to be in control; in this case, the confession is a first step towards proving 
themselves that they can do something about it.  

They are unable to say no – it is the case of people interrogated who have a low 
resistance to stress, who, pressed by the investigator, give in and want to obey, so that they 
accept to admit everything that is suggested to or requested from them, hoping that they 
may retract the confession in the future.  

I have to lay the emphasis here on the case of the persons who cannot say „no”, who 
are unable to contradict the ones whom they respect. It is about a relation of subordination 
freely consented, about conforming, accepting, rallying yourself to what a person says, to 
the way he or she behaves, talks, to the ideas expressed. It is obvious that one may think of 
suggestibility issue. The person interrogated feels and admits being weaker than their 
investigator, accepts the moral or intellectual dominance of the latter and may admit to 
what the investigator wants him or her to, just to please him or her, without no direct or 
indirect „coercion” being used.  

This is about persuasion and a good investigator means merely nothing if he or she 
lacks such capacity. There are weak people who may not oppose; who give in – sooner or 
later – what matters is that they say what they know. If the investigator resists temptation of 
suggesting what he or she wants to hear, he or she will enjoy hearing what is interesting for 
the investigation.  

Physical and emotional abuse; threats – they are legally forbidden. We all like to 
say that such practices are nothing but „history”. Beyond law, beyond statute interdictions, 
beyond the venue and the timeframe the investigator has to investigate a person, beyond 
many other aspects, it is a matter of personal choice. One may say that the weak, the ones 
who feel this is the best they can do, the ones lacking a productive imagination at work, the 
ones who have run out of options, appeal to threats, to physical and emotional abuses of last 
resort in order to save their honor as investigators and to be able to report to their superiors 
on concrete results.  

Results? 
Are they real? 
At least in my opinion, they are obviously doubtful. Subjected to torture, the 

individual will either feel grief as having nothing to do with his or her actions or words – 
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regardless of what I say or do, whether I admit it or not, I will simply be physically and/or 
psychologically destroyed – or say or do anything he or she is requested in order to put an 
end to this torment. There will be confessions, yet they can only be conjectural, directly 
linked to the circumstances in which they were made. 

Violence will make both guilty and innocent people confess, admit facts that are 
interesting to the investigators.  

It is evident that one may justify the fact that sufficient details may be obtained, details 
which, once they check out, may make the difference between the guilty and the innocent. 
Nevertheless, what about the facts? Will we apologize or not? Will we „eat humble pie”? 
What can, what can still replace the dignity and the respect with which we should treat our 
fellows creatures? 

What makes suspects confess constitute food for thought of permanent interest. What 
I have presented above may not be deemed to be an exhaustive list of all possibilities; one 
may also think of combining some of them. For some suspects, a single reason is enough to 
confess while for others a certain combination is required. It may never be about an 
individualized solution. At the end of an investigation ending in a confession, some 
investigators got even used to discussing with the offender the motive or motives that led 
him or her to confession - – insofar possible for such an idea to contribute to improvement 
of personal experience and professional performance of the investigator, one may only 
admire it.  
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ISSUES RELATING TO OBEYING THE RIGHTS  
OF JUVENILES IN DETENTION  

IN THE INTERNATIONAL DOCUMENTS 
 

Raluca-Viorica GHERGHINA * 
 

 

Abstract: The method of resorting to other penalties penalty instead of imprisonment 

represents an important one for reducing the criminal antecedents, as studies show that the 

minors detained are more likely to commit new offences. School and family are two important 

factors for juvenile integration into society. Criminological research has shown that 

delinquency among minors must be prevented primarily through measures of protection, 

education and rehabilitation of juvenile offenders. The educational measures meet this 

preventive nature, being a function of training, of educational and professional training, of 

delinquent behaviour correction. Unlike educational measures, the punishments perform 

coercion and exemplarity functions. 

Keywords: juvenile, detention regime, international documents 

 

 
International documents extensively regulate children’s rights also in the case of 

committing an offense stipulated by the criminal law. The main international documents in 
this field are: the Convention on the Rights of the Child, the United Nations Standard 
Minimum Rules for the Administration of Juvenile Justice (Beijing Rules), the United 
Nations Rules for the Protection of Juveniles Deprived of their Liberty, the United Nations 
Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelines). 

 

I. The Convention on the Rights of the Child was adopted by the UN General 
Assembly on 20 November 19891 and entered into force on 2 September 1990. 

This Convention stipulates rights such as: the right to life (article 6), child protection 
against all types of discrimination regardless of race, gender, language, religion (article 2), 
the right to express one’s views freely (article 12); to seek and impart information and ideas 
of all kinds (article 13); the right to freedom of thought, of conscience and religion (article 
14); the right to have access to any information source, to rest and to vacation (article 31), 
etc. These rights are protected both during times of peace and war.  

The signatory countries in this Convention are obliged to harmonise their national 
legislation with its provisions. 

There is special protection against deprivation of liberty done unlawfully or 
arbitrarily. Thus, article 37 letter b. of the Convention on the Rights of the Child states 
that: „no child shall be deprived of liberty unlawfully or arbitrarily. The arrest, detention 
or imprisonment of a child under the law shall only be a last resort measure and shall be 
as short as possible.” Further on in the article, at letter c. and d., it is mentioned that 
treatment with respect of any child deprived of liberty according to his/her age is 
absolutely necessary. Children deprived of liberty shall be separated from adults unless it 

                                                 
 Assistant PhD, Constantin Brâncoveanu University, Pite�ti. 
1Romania ratified this Convention by Law no. 18 of September 25, 1990, published in the Official Gazette no. 109, Part 
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Conference Paper 

 

272

 

is considered preferable not to be separated; they have the right to keep in touch with 
their family through mail and visits, as well as the right of access to legal assistance. 
Article 37 letter a. also stipulates that the death penalty or life imprisonment does not 
apply to people aged under 18. In the same paragraph of the article it is also mentioned 
that the child shall be protected against torture, punishment or cruel, inhuman or 
degrading treatment. 

A number of criminal procedural guarantees are stipulated in article 40 point 2 letter b: 
the child must be informed of the charges against him/her and be given legal assistance; 
he/she must benefit from the presumption of innocence; the case must be settled without 
delay; he/she shall not be compelled to confess his/her guilt; he/she must be given the right to 
appeal, the right of his/her views to be taken into account, etc. Particular importance is given 
to the child’s right to be heard in any judicial or administrative procedure, a right which 
before the adoption of this Convention was inserted only in special laws, but not in a treaty. 

Mainly speaking, the rights of the minors are considered as a whole. However, the 
novelty brought by the Convention on the Rights of the Child is that „it introduced in the 
international law new rights that had not existed before, such as the right of children to 
preserve their nationality, name and family relations, as well as the right of local children to 
maintain their own culture (article 8and 30)2”. 

 

II. The United Nations Standard Minimum Rules for the Administration of Juvenile 

Justice (the Beijing Rules) was approved by the UN General Assembly Resolution no. 
40/33 of 29 November 1985 and adopted by the Seventh United Nations Congress on the 
Prevention of Crime and Treatment of Offenders. 

The Beijing Rules are divided into six sub-sections: general principles; instruction and 
prosecution; trial and resolution of the causes; treatment in an open environment; treatment 
in institutions; research, planning, policy development and assessment. 

These minimal rules do not have the status of a treaty, not being binding for the states, 
they act as a recommendation, and some of them became mandatory to the extent to which 
they were included in the Convention on the Rights of the Child.3 

The articles from the beginning, especially 1.1 and 1.3 focus on the need to ensure the 
welfare of the minor and the effective, human and equitable treatment of the person in 
conflict with the law. 

Article 1.4 states that juvenile justice is an integral part of the national development 
process of each country and it contributes to the protection of young people. The rules in 
this set are expressed so as to take into account the existence of economic, social and 
cultural conditions of each Member State (article 1.5) 

The minimum rules apply to juvenile offenders impartially, regardless of race, 
colour, gender, language, religion, political or other opinions, national or social origin, 
wealth, birth or other status (article 2.1). The terms of „minor” and „offense” are defined 
in article 2.2, at the end of it, by joining the two terms the meaning of „juvenile offender” 
is outlined.  

                                                 
2 Versavia Brutaru, „Tratamentul minorului infractor în documentele interna�ionale” [„Juvenile Offender’s Treatment in 

International Documents”], în Revista de Drept Penal [Criminal Law Journal], year XIX, issue 2/2012, p. 162. 
3 Ibid, p. 163. 
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Thus: 
• „the minor” is a child or a young person who may be responsible for an offense 

under a system of sanctions different from those applicable to an adult; 
• „the offence” means any conduct that may be action or inaction and which is 

punished according to a legal system; 
• “the juvenile offender” may be a child or a young person accused or found 

guilty of an offense.  
The adoption of national laws is necessary to ensure a better applicability of this set of 

minimum rules (article 2.3). 
The limit of criminal liability greatly differs depending on periods and cultures. In 

order to determine the age of criminal liability we take into account a child’s capacity of 
discernment and understanding in order to see if he/she can bear the moral and 
psychological consequences of the criminal liability, that is to say if he/she can be held 
responsible for an antisocial behaviour. When the age of criminal liability is set too low or 
there is no age limit, then the concept of criminal liability does not make much sense. There 
must be a relation between the notion of criminal liability and other social rights and 
responsibilities (for example the civil adulthood, the marital status, etc.). 

The threshold of criminal liability should be set at a reasonably low limit and be 
applicable in all countries (article 4.1). 

Article 5.1 aims at two important objectives of juvenile justice. The first objective is to 
ensure the welfare of the minor by making a sanctioning system appropriate for minors. 
The second objective considers „the principle of proportionality” of the punishment. It is 
necessary to take into account the seriousness of the offense and the personal 
circumstances, as well as the social situation, the family situation or other factors (for 
example, to take into account the offender’s effort to compensate the victim or his/her 
desire to return to a healthy and useful lifestyle). 

Juvenile justice must be effective, reasonable and humane, as highlighted in article 
6.1, 6.2 and 6.3. Responsibility and professionalism are some of the most important 
qualities in applying fair justice to juvenile offenders. 

Fundamental procedural warranties to ensure a fair trial are set out in article 7.1: the 
presumption of innocence, the right to be informed about the charges brought, the right to 
remain silent, the right to defence, the right to the presence of a relative or guardian, the 
right to examine and confront witnesses and the right to trial in two levels of court. The 
presumption of innocence is emphasised, which is also included in article 11 of the 
Universal Declaration of Human Rights, as well as in paragraph 2 of article 14 of the 
International Covenant on Civil and Political Rights.  

The minor’s right to privacy must be respected at all stages of the trial, especially 
since young people are particularly sensitive when qualified as „delinquent” or „offender”. 
This conclusion was reached based on criminological research. Young people must be 
protected against the harmful effects of the media; no information should be made public if 
it may lead to the identification of a juvenile offender, such as the name of the minor in 
preventive or final detention (article 8.1 and 8.2). 

Article 10.3 stipulates matters related to the conduct of the police officers or other 
agents of coercive services in cases of juvenile delinquency. It is necessary to respect the 
legal status of the minor and to avoid causing damage, by this one can understand verbal 
aggression, physical violence, psychological violence etc. By this expression we must 
understand that the aim is to do justice and less harm to the minors. 
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Recourse to extrajudicial means can be taken at any time by the police, the prosecutors 
and other services responsible for delinquency problems (courts, tribunals, commissions or 
councils), without applying the formal criminal proceedings (article 11.2).  

The custodian or parent must give his/her consent for sending the minor to community 
services, without this consent the decision is contrary to the Convention on the Rights of 
the Child. Juveniles should not be forced to give their consent, this being specifically 
underlined in article 11.3. 

Article 11.4 recommends developing community programmes, especially those that 
provide temporary supervision and guidance for children not to come into conflict with the 
law or returning the goods and indemnities to victims. Recourse to extrajudicial means can 
also be justified in case worse offences were committed.  

All those involved in the administration of juvenile justice must have good special 
training, especially the police, being the first body notified in performing juvenile justice. 
The police officers must act according to the situation, so as not to endanger the physical or 
mental integrity of the minor (article 12). 

Preventive detention should be the last measure that could be taken on a short period 
of time. There must be the possibility that preventive detention be replaced by other 
measures, such as close supervision, assistance granted with utmost care or placement in a 
family, institution or educational home (article 13.1 and 13.2). 

Juveniles in preventive detention should receive all the rights and guarantees set out in the 
Standard Minimum Rules for the Treatment of Prisoners and the International Covenant on 
Civil and Political Rights (article 9 line b paragraph 2 and article 10 paragraph 3) (article 13.3).  

The adult offenders’ harmful influence should be removed so that juveniles shall be 
separated from adults. This is necessary because during preventive detention juveniles shall 
receive care, protection and full personal care, on social, educational, vocational, 
psychological, medical and physical level, taking into account their age, gender and 
personality (article 13.4 and 13.5). 

The juvenile delinquency represents a specific feature of offender phenomenon in the 
modern society.4 

The 6
th

 Congress of the United Nations for crime prevention and treatment of 
offenders highlighted in the 4th Resolution regarding the Standard Minimum Rules for the 
Administration of Juvenile Justice that there is no need to resort to detention prior to trial 
and that juveniles should be separated from adult offenders taking into account the child’s 
stage of development. 

The right to be represented by a lawyer or of asking to be appointed a lawyer is 
required during the entire procedure. The parents or legal guardians may participate during 
the proceedings, but if their presence has a negative effect during the hearing, for example 
they have an attitude that frightens the minor, they may be excluded (Article 15.1 and 15.2). 

Social inquiry reports aim at informing the competent authorities on issues such as the 
minor’s antecedents, the conditions in which he/she lives, the school situation, the family 
situation, the circumstances in which the offense was committed, etc. The role of the social 
inquiry is to facilitate the trial. Article 16.1 recommends that the accomplishment of these 
reports be done by certain social services such as probation services officers (article 16.1).  

                                                 
4 Alexandru Boroi, Criminal Law. General part, Compliant with the new Criminal Code, C.H. Beck Publishing House, 

Bucharest, 2010, p. 396 
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For the juvenile offender the proceedings shall be conducted according to certain 
guidelines (article 17.1): 

• to have proportionality between the court decision and the circumstances, the 
seriousness of the offense, the offender’s circumstances and needs; 

• restrictions on the personal liberty of the juvenile shall not be made until 
thorough examination of the case; 

• in case there is no other alternative, imprisonment shall be imposed to the 
juvenile only if it is estimated that by the offense committed the minor caused 
damage to another person or he/she is a recidivist; 

• the decisive criterion in the examination of the case shall be the welfare of the minor. 
The purpose of the principles laid down in article 17.1 is to ensure the protection of the 

fundamental rights of young people and to define a procedure as close as possible to the 
universally accepted principles.  

Article 17.2 completely prohibits the application of the juvenile death penalty. A 
similar statement is found in article 6, paragraph 5 of the International Covenant on Civil 
and Political Rights.  

Corporal punishment is prohibited (article 17.3), an aspect also met in article 7 of the 
International Covenant on Civil and Political Rights, as well as in other international 
documents: the Declaration on the Protection of All Persons from Being Subjected to 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and the 
Convention on the Rights of the Child.  

The family is the most important element in the minor’s development (article 18.2) or 
„the natural and fundamental element of the society” (article 10 paragraph 1 of the 
International Covenant on Economic, Social and Cultural Rights). The minor’s separation 
from his/her parents is a serious measure and can be applied only in exceptional cases (for 
example maltreatment of the minor applied by his/her parents). 

The admission of a juvenile in an institution shall be a measure of last resort, and its 
duration should be as short as possible (article 19.1). The 4th Resolution of the Sixth United 
Nations Congress states that no young offender shall be incarcerated in a penitentiary 
unless there is no other appropriate means.  

The rapidity of the procedure is extremely important for the minor. A long time taken 
in the procedure is an obstacle for the minor in terms of intellectual and psychological 
aspects. The lack of celerity makes the transition from the deed to the procedure that led to 
his/her sanctioning more difficult to overcome (article 20.1).  

The mode of execution of the court decision must be carefully supervised by the 
competent authority or body (article 23.1 and 23.2). Thus, in certain countries there has 
been appointed a judge specifically charged with the enforcement of the sentences.  

The 9th Resolution of the 6th Congress of the United Nations directs the states to ensure 
equitable treatment for the juvenile offenders during the course of the court proceedings and 
to pay extra attention to the problems of these offenders. There is a special requirement to 
ensure fair treatment for female offenders in order to avoid any form of discrimination. This is 
included to some extent in the recommendation contained in the Declaration of Caracas, 
which explicitly required ensuring equal treatment in the administration of criminal justice, 
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and in the Declaration on the Elimination of Discrimination against Women and the 
Convention on the Elimination of all Forms of Discrimination against Women.5 

Article 26.1 and 26.2 underline the importance of treatment in an institution in the 
harmonious development of the minors. Medical and psychological care is extremely 
important for young drug addicts, violent and mentally ill people admitted in an institution.  

The 4th Resolution of the 6th Congress of the United Nations recommends avoiding the 
negative influences of adult offenders and encourages the social reintegration of juveniles 
placed in institutions.  

If it is proven that the minors have opportunities for reintegration, they can benefit 
from the parole system. The parole regime may be granted if certain conditions required by 
the relevant authorities during the probation period stipulated by law are met (article 28.1 
and 28.2).  

Article 30 draws attention to the review and development of programmes for juveniles 
and of planning juvenile justice in the context of global development. It is necessary to 
ensure community support for the successful implementation of the programmes adopted.  

 

III. The principles of the United Nations for preventing juvenile delinquency, also 
known as the Riyadh Principles or Guidelines adopted by Resolution 45/112 of 14 
December 1990 by the General Assembly of the United Nations.  

The principles emphasise that the prevention of juvenile delinquency requires efforts 
from the whole society, which must ensure the harmonious development of teenagers. For 
the children to be reintegrated into society it is suggested to attract the family, the school 
and the community in this process. 

The Riyadh Guidelines recommend the following: 
• minors and young people should have an active role in partnership with the 

society and not be considered as objects of socialisation or control (paragraph 3);  
• implementation of the principles will be done in accordance with the national 

systems, having as main objective the welfare of the young people (paragraph 4); 
• the policies of progressive delinquency prevention and their study are 

necessary (paragraph 5). 
For the measures to be effective it is recommended that they be implemented along 

with other fundamental documents in the field: the Universal Declaration of Human Rights, 
the International Covenant on Civil and Political Rights, the International Covenant on 
Economic, Social and Cultural Rights, the Declaration on Children’s Rights and the Child’s 
Rights Convention and the United Nations Standard Minimum Rules on the Administration 
of Juvenile Justice (the Beijing Rules) (Part 2: Purpose of Principles).  

The prevention policies should facilitate socialisation and integration of children and 
youth, especially with the help of the family, community, compatible groups, schools, 
voluntary organisations, training and employment system (paragraph 10). 

The 4th part of these principles, called Socialisation processes, has a section entitled 
Family. Thus, the principles want to emphasise that the family is the nucleus of the society, 
„the basic unit responsible for the primary socialisation of children” (paragraph 12). The 
society must give priority to the needs and welfare of the family and its members. If there is 

                                                 
5Documente interna�ionale privind combaterea torturii �i a tratamentelor inumane sau degradante [International 

documents on fighting against torture and inhuman or degrading treatment], Romanian Institute for Human Rights, 
Bucharest, 1998, coordinators Irina Moroianu Zl�tescu, Emil Marinache, Rodica �erb�nescu, p. 124. 
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not a stable family environment and the family did not fulfil its role and the society failed in 
its mission to assist the parents in this conflict, there will be taken alternative placement 
measures including careful supervision and adoption (paragraph 14). The family performs 
the socialisation function, an aspect emphasised in this section. 

Education and learning are key factors in preventing psychological failures, in 
emotionally supporting youth and their training. 

Community services will be directed to advise young people and their families. The 
media should encourage the positive contribution of young people in society and to 
minimise the level of drugs, pornography or violence and to present violence and 
exploitation adversely (paragraph 41-43).  

Legislation will be developed in preventing the victimisation, abuse, exploitation and 
use of children and youth in criminal activities (paragraph 53). 

 

IV. The 8
th

 Congress of the United Nations on the Prevention of Crime and 

Treatment of Offenders adopted the New Standards Minimum Rules for Non-custodial 

Measures, appointed on the recommendation of the Committee on Crime Prevention and 
Control, Tokyo Rules.  

The Tokyo Rules were adopted by the United Nations General Assembly Resolution 
45/110 within the 68th plenary session of 16 December 1990. The fundamental objectives of 
these rules are: 

• encouraging the community to get involved more in the criminal justice process 
and in the treatment of offenders (rule 1.2); 

• achieving a fair balance between the rights of the offender, the rights of the 
victims and the concerns of the society for the public safety and crime 
prevention (rule 1.4); 

• development of non-custodial measures to rationalise criminal justice strategies 
taking into account the observance of human rights (rule 1.5);  

• application of non-custodial measures shall be done in compliance with the 
offender’s and his/her family’s right to privacy (rule 3.10); 

• provisional detention can only be a measure of last resort in criminal 
proceedings, taking into account the protection of society and of the victim 
(rule 6.1). 

The Tokyo Rules represent both a „new international regulation and they also reflect 
the major changes occurring in the criminal philosophy and criminology.”6 

Chapter 5 of these rules refers to the implementation of the non-custodial measures. 
The duration of the measures should be adapted to the behaviour and integration efforts of 
the offender. The purpose of the offender’s surveillance is to reduce reoffending and to ease 
the offender’s reintegration into society (rule 10.1).  

For each non-custodial measure it is good to determine the supervision system or the 
treatment adapted to the delinquent (rule 10.3). If the offender responds favourably to the 
preventive measure it is likely to reduce the period of its application (rule 11.2).  

Since the detention itself offers vulnerability to the person subjected to this regime, 
especially if he/she is a minor, it is estimated that the implementation of certain rules, as 
well as those outlined above, is absolutely necessary in a modern and civilized society for a 
better observance of the human rights and human dignity in particular. 

                                                 
6Versavia Brutaru, work cited, p. 175. 
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V. The European Prison Rules were adopted by the Committee of Ministers on 11 

January 2006, during the 952th meeting of the delegated Ministers. These rules state the 
following: children under 18 years old shall not be detained in prisons for adults, but in 
institutions specially designed for this purpose (rule 11). If, in exceptional circumstances, 
children are incarcerated in these prisons, their situation and needs must be regulated by 
special rules. 

The children imprisoned shall have access to social, psychological and educational 
services, to religious education and recreational programmes or their equivalent. There will 
be further assistance for the children released from prison (rule 35). 

The legislator of the Romanian Criminal Code abandoned the mixed and penalising 
system consisting of educational measures and penalties, and adopted the theory of 
exclusive application of educational measures on juvenile offenders, a theory which was 
accepted during the communist period, adopted by Decree no. 218/1977, which only 
stipulated the measure of placement in a special working and re-education school for a 
period of 5 years at most, even for serious offenses (murder, robbery, etc.).7 

Thus, in order to avoid subjecting juvenile offenders to torture, ill-treatment or contact 
with adult offenders during serving the sentence, the New Criminal Code brings a number 
of educational measures that are new as compared to the current regulation. The non-
custodial educational measures regulated in the New Criminal Code are stipulated in article 
115 as follows: the stage of civic training, supervision, confinement at weekends, daily 
assistance, and deprivation of liberty (articles 124 and 125 New Criminal Code) consist of 
the following: placement in an educational centre, placement in a detention centre. 

Due to their nature and especially to their purpose, in accordance with the provisions 
of article 133 of the New Criminal Code, the educational measures applied by courts to 
juvenile offenders do not attract any prohibition, disentitlement or disability.8 

 

 
Conclusions: 
 

The international documents presented in this study reflect best the juvenile offenders’ 
rights internationally. Thus, the Convention on the Rights of the Child introduced new 
rights in the international legislation in this area; the Beijing Rules emphasise that juvenile 
justice is an integral part of the national development process of each country and 
contributes to the protection of young people; the Riyadh Guidelines emphasise that the 
prevention of juvenile delinquency requires efforts from the entire society; the Tokyo Rules 
reveal that the implementation of certain rules in this area is absolutely necessary in a 
modern and civilized society; the European Prison Rules provide the legal framework at EU 
level for juvenile offenders.  

 
 

                                                 
7 Gheorghe Ivan, Mari-Claudia Ivan, Certain questionable innovations of the New Romanian Criminal Code, Law 

Journal, no. 11, Bucharest, 2012, p. 98 
8 Costel Niculeanu, Legal regime of non-custodial educational measures in the light of the New Criminal Code, in the 

Law Journal, no. 8 Bucharest, 2012, p. 109. 
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ROMANIAN POLITICAL SYSTEM UNTIL  
THE ESTABLISHMENT OF COMMUNISM�

 
George GRUIA* 

 

 

Abstract: This article presents a legal analysis of the Romanian political system until 1947 in 

order to analyze the positives and negatives of it and to provide a comprehensive overview of 

Romania legally. The role of this paper is to provide an overview of Romania from that period in 

order to help the reader in drawing conclusions about the evolution of the political system from that 

time until nowadays. The author wishes in this manner to present the Romanian political system 

objectively. General features of the political system are analyzed along with various press articles 

and government activity from that period. 

 Keywords: Romania, political system, political relations, party. 
 

 

Introduction 
 

As we enter the new millennium, saving is back on the front page of the agenda of 
mankind. The old certainties dissolve and traditional ideologies and political dichotomies 
lose their meanings. Blurred distinction between left and right is devoid of any meaning. 
Revolutions from 1989 - 1991, have canceled the conventional dividing lines, with 
dependences largely due to the French heritage of the political system at the end of the 
eighteenth and nineteenth century. Mankind is confronted again with issues such as the 
value and appropriateness of technological progress, the role of parties in democratic 
politics and the possibility of establishment of new forms of human organization, beyond 
the parties, nations or ethnic states. About 70 years ago, Lord Bryce saw democracy as a 
form of government compatible with "human nature" that is moving gradually but 
decisively to the countries' „civilized world and beyond". However in the ’80es only 35 
regimes were truly democratic. 

A strong democratization movement has recently emerged in Latin America, Southern 
Europe and Asia. Democracy means „government by the people”. It consists of political 
equality and everyone’s participation in the political process and guarantees the freedom of 
the individual. Democratic regimes are characterized by open competition for political 
power between autonomous groups and organized groups which arise naturally in society. 
Those who win the competition are accountable to the entire electorate. The competition is 
supported by political parties and democratic elections that determine popular support for 
each competitor. Basic premises of democracy are setting limitations on state power and 
responsibility of ruling elites to the whole nation. All democracies operate on a set of rules 
that have been approved and generally accepted by the people. The Constitution defines the 
limits and purposes of government as the means, processes and procedures that will be 
obtained. It is the fundamental law of a state and its violation is punishable by institutions. 

                                                 
* Lecturer PhD., Faculty of Law and Public Administration, “Spiru Haret” University, Buchares, Romania 
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2. Concept and definition of the political system 
 

The „Political system” is a subsystem of the social system which includes political, 
political institutions and political views; it is the system that ensures the overall 
organization and management of the company, its functionality. Various human 
communities which reached a certain stage of development cannot exist without the work to 
be organized in a political system; it is a necessity, a general law of historical progress. 
Constituting itself as a system of organization and management of the whole society, the 
political system serves and must serve to both society as a whole and each subsystem, the 
general interests of society and the individual. As many political scientists consider 
defining the concept of political system should be considered as a structural and functional 
perspective1. From the structural perspective, the political system is a subsystem of the 
global social system, consisting of political, political institutions, political views, and forms 
and methods of political action, norms and values. 

Looking from a functional perspective, the political system provides organization and 
management of the society, of the social system as a whole. As part of the global social 
system, the political system represents the whole specialized structural relation, the sides 
that are mutually interdependent, ensuring operation in relation to the requirements arising 
from the relations of the system with other subsystems, as well as from its own self-
regulation political mechanism, the nature and configuration of relationships, institutions, 
political concepts, forms of action, norms and political values determine the specific role in 
society, resulted in adequate function requirements of stability and prosperity of society in 
every historical stage time. 

Deepening the political system components, we mention first the political relations, 
namely those links, relationships established between different social categories and groups 
in their capacity as agents of actions satisfying their interests in relation to the state power. 
In this perspective, political relations are relations between groups of individuals, between 
political parties and organizations. 

Political relations express also links, relations between nations and nationalities, 
respective interethnic relations, all these relations, unfolding internally are found under the 
name of national relations, unlike interstate relations, which are political relations between 
countries. If certainly, international political relations cannot exist outside the nations and 
national states, the contemporary era recorded an unprecedented growth of interdependence 
and collaboration skills among states. The content and the inter-national relations 
(domestic) and international ones (external) is an area of great importance to politics. 

To understand the specificity and functionality of the political system, it must be 
analysed the structure and respectively its components, namely: political relations; political 
institutions; political conceptions; the interaction between them. 

Political relations are part of the social relations in which individuals, social groups 
and human communities are acting consciously for organizing and running the society in 
which they engage in relationships that are established in the process. Political relations are 
different, therefore, from the rest of the social relations by certain characteristics: 
programmatic in nature, meaning that they are only part of the social relations in which 
individuals and social groups come deliberately to achieve the purposes of organizing and 

                                                 
1 Aristotel, Politica, traducere de El. Bezdechi, Editura Cultura Na�ional�, 1924. Reeditare Antet, 1996. 
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running society; have an organized character, manifested by the political ideas of programs 
and policy platforms on the organization and management of the society. Therefore, 
political relations are the relationships that are established in relation to political power, 
which is the main pivot in the management of the society. Political relations are between 
parties, between different political institutions, expressing the will and interests of different 
groups of citizens regarding the society's rulling and organization; relationship between 
citizens and state power; relationship between the state and parties, which the ruling ones or 
in the opposition; relations between states. In general, political relations and political 
institutions are directly related to the degree of culture and politics of the citizens. 

Political institutions are part of the political system indicating the degree of political 
organization of society at a time. The main and oldest political institution is the state with 
the whole assembly components2. Bear in mind that not every organization in society is a 
political organization, but only the organization involved in the issue of political power. 
Typically, political institutions (state, parties and other organizations) are established under 
a national system of some nations, in the contemporary era, however, some political 
institutions have developed also an international character on the background of 
interdependence and cooperation among states and nations and even a supranational 
character by establishing political organisms at the level of regional or global communities. 
Political institutions, both nationally and international, may be in relationships of alliance 
or opposition. 

Political views (political culture) is another component of the political and spiritual 
life that requires reflection on the organization and political leadership of society. The 
essential element of political culture is the political doctrines. Political doctrines express a 
certain conception of organization and political leadership of the society, based on its 
principle, such as democracy, dictatorial, conservative, liberal, socialist, social etc. We can 
also look at the society's organizational model and its culture at a smaller level by a 
comparison with a manufacturing company.3 

 
 

3. General features of the political system, until the instauration of communism 
 

The system of political life was based on a democratic regime, established by the 
Fundamental Law of 1866. Democratization of Romanian society was slow, however, 
because the limits of the agrarian reform of 1864 gave rise to serious social problems. 
Maintaining the so called „censitar” vote (i.e. vote based on fortune) was a main obstacle 
on the road to democratic development in the inherent limitations of that era, accepted as a 
measure of precaution to a possible political manipulation of the politically untrained voter. 

Political power was managed by large industrial owners (liberals) and landowners 
(conservative). As the influence of the latter was prevailing, between the two sides took 
place a fierce battle for control of political power. The liberals were criticising the old 
liberal regime, but were cautiou towards the trend of radicalization of political - democratic 
framework. The main institutions of the modern Romanian state were given final shape in 
the late nineteenth century. There were established the main political parties (the National 
Liberal Party and the Conservative Party), without the lack of the establishment of dissident 

                                                 
2 Gruia, George, Politici publice, Ed. Sitech, Craiova, 2014, pp.16-32 
3 Gruia George, Gruia C. George: “The role of state powers in the development of business environment”, Perspectives 

of Business Law Journal, [online], vol.2, no.1, November 2013, ISSN 2286 – 0649, ISSN–L 2286 – 0649.  
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politicians and fluctuations. In 1895 the rotary government was inaugurated, being a 
specific way to maintain political balance under the regime based on the Constitution of 
1866, a way which was imposed in the landscape of governance in Romania, in the light of 
future developments. By alternation at the power of the National Liberal Party and the 
Conservative one, the king kept his role in politics and did not allow any political parties to 
increase their power immeasurably. Governmental instability however didn’t lack. 
Conquering independence opened a wide road towards modernization and strengthening of 
the institutional system in Romania. 

Accepting the idea of reform or renewal was made difficult by the ways they seemed 
then appropriate to follow and was crystallized by the politics „of small steps” 
(conservatives) and respectively „through ourselves” (liberals). 

The reform intended the fully modernization of the country and the embracement of 
the Western model of development. Politics has become by 1918 a profession and except 
for a few minor incidents, political violence was not manifested in the period. It was an era 
when the civic spirit was developed, action was taken for the establishment of policies and 
a modern political life, modern state institutions were defined; governmental instability 
generated by intense developments, centered mostly in the realm of theoretical political 
disputes about the ways of economic development and the recognition of independence of a 
modern institutional organization and not necessarily mainly for political power. 

 
 

4. Monarchy, Parliament and political parties in the system of political life 
 

The constitutional system worked in an original monarchy, parliamentary institution 
and political parties. The main internal forces worked so that the king to execute powers 
within the limits of the act from 1866. As a constitutional monarch Charles I acted as a 
mediating factor in politics. Thanks to the skills and honest and intelligent personality of 
the King, the monarchical institution was able to fight efficiently to maintain normal 
operation of the political system and was imposed by prestigious political people. The 
authoritarian tendencies sometimes manifested by the king could not rule out the 
parliamentary framework and democratic system in our country. Although always 
supporting the national struggle of the Romanians in Transylvania, Charles I, could not 
always get favorable position on the national question openly, only to align to the position 
of the government. He also supported the vast work of modernizing the Romanian state on 
the road to full national unitity. On September 9/21, 1878 it was decided that Prince Charles 
was to bear the title of Royal Highness, which signified strengthening its prestige, but in 
particular, the assertion of a new international status for Romania. Subsequently, European 
governments have officially recognized the new title. Strengthening international position 
of our country after the state independence allowed the proclamation of Romania as a 
kingdom on 10/22 May 1881, when King Charles I and Queen Elisabeth of Wied (Carmen 
Silva) were crowned. The new title was in agreement with the given situation of „absolute 
independence of the country”. The King said „Romania has thought it’s necessary and in 
accordance with the lengthiness, the importance and the power acquired and manifested by 
unquestionable acts... to proclaim itself as kingdom. Not only for me personally, but to the 
greatness of my country I receive this title...” 

By the „Family Pact” of 18th May 1881 the succession to the throne was regulated. 
Heir was proclaimed, in the absence of direct heirs, Ferdinand of Hohenzollern, the nephew 
of Charles, who arrived in Romania. On August 20/22 1875 the foundation stone of the 
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Peles Castle was laid, the residence of the royal family, and in 1884 Parliament passed a 
law for the establishment of the Crown Domains. Charles led an exemplary life. He was 
simple and modest, stiff and wanting everywhere order. Queen Elizabeth forbade any 
interference in political affairs, she herself being more preoccupied with nurturing culture. 
He didn’t resist signing the constitutional laws. He appreciated some politicians like Ion C. 
Br�tianu, Ion I.C. Bratianu, D. A. Sturza. At the same time he was the target of the 
Republican and anti-dynastic events. To maintaining and improvement of the democratic 
mainframe contributed also the Parliament. Elections were held from time to time, but 
participation in political life, however, had a limited character, subject to constraints 
regarding the „cenzitar” vote. Parliament became part of a wide debate that focused on the 
development directions of the country, encouraging economy, improving the legal 
framework, supporting the Romanian national movement of provinces under foreign 
domination, maintaining and strengthening national independence. Thus, in 1879, the 
Parliament passed in the first six months 72 bills meant to consecrate the new situation of 
the country, after winning its independence. There was also visible a tendency to change 
laws previously rated, mainly aimed at legal activities. 

As an illustration of the democratic nature of the political regime in Romania the 
political pluralism was manifested. The main political parties have pursued democratic 
liberties enshrined in the Constitution of 1866. All political parties were concerned about 
adopting a strategy favorable to the development of Romania. Policy governing parties 
endeavored also to defend the national interests of Romanians everywhere, to encourage the 
national economy and to protect mainly the domestic capital before the investments from the 
stranger one. During this period main political parties crystallized namely the National Liberal 
Party and the Conservative Party. National Liberal Party represented the interests of small and 
big bourgeoisie industrial owners. From the economic point of view it was based mainly on 
industrial heritage and the banking system. Its center of power was provided at the beginning 
by John C. Br�tianu’s adept of strong hand governance, by C.A. Rosetti and by political 
group that they have formed. Given the political separation of these two drivers, because of 
the divergent views on ways of developing the country, the Liberal leadership was exercised 
by I.C. Bratianu and then after 1892 by Dimitrie A. Sturdza, regarding the large landowners. 
Generally, the program of the party provided progressive ideas for modernizing the Romanian 
state, but most of the time it remained in statements with general principles as: law 
enforcement, armed forces reform, decentralization of administration. But many liberal 
governments have provided measures to protect the national economy and encouraging the 
banking system. In the fight for equality in the race for political power, the bourgeoisie fought 
for changing the Electoral College system. In 1884 the Constitution was amended in order to 
reduce the number of colleges from four to three. 

 Thus, large industrial owners have found support politically. But it was not about 
substantive changes, the vote still having a restrictive nature. To addressing the agrarian 
problem, liberals have expressed reservations, suggesting as solution the formation of the 
Rural House. After 1890 the party has enhanced the prestige along with shaping the 
leadership of a group of young people, led by Ion I.C. Br�tianu. The new program adopted 
in 1913 by the Liberals has released a proposal making two fundamental reforms: electoral 
and of the land, which corresponded to the level and development needs of the country. His 
press organ was „Star of Romania”. In 1880 was formed the Free and Independent Fraction, 
which then joined the conservatives in the fight against the National Liberal Party. On 
separate positions, but not torn from the party were Liberal-Radicals, led by C.A. Rosetti. 
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They insisted on ensuring media freedom, wider franchise by creating a single College of 
Electors, making a radical land reform. The other main political party, engaged with the 
Liberals at the rotary system of government was the Conservative Party. It assembled the 
large landowners, commercial and banking bourgeoisie elements of some intellectuals. 
They were formed in 1880 under conditions of political unrest. Leaders were in the 
beginning, Manolache Costache Epureanu, Lasc�r Catargiu, Grigore Cantacuzino, also 
known as the Nabob. Its press organ was the newspaper „Time”. On ideological level, the 
conservatives were adept of Junimist conception, which translated into political activity of 
„policy with small steps”, supporting the gradual path of progress, according to historical 
traditions. Fighting to maintain their privileges the conservatives accepted the renewal only 
to the extent that it coresponded to their political interests. To improve the situation of the 
peasantry, conservatives were proposing only „moral solution”, which then materialized 
with the proposal of maintaining at any cost the great properties. 

However in 1889 the Conservative ruling government proposed a law for selling to the 
farmers the state property, and later in 1895 the mining law, by which all natural assets, 
except oil passed into state ownership. The party lacked political and organizational unity 
having in the ground just organization of clubs. From 1899 the party’s president was 
Gheorghe Grigore Cantacuzino. Near the Conservatives were placed Junimea led by P.P. 
Carp and Titu Maiorescu. They proposed some surface changes in the society, in 
accordance with the principles of the theory „form without substance”. In 1907 the 
Conservatives joined with Junimea and P.P. Carp became president of the party, but the 
solution was viable for only a short period of time. From the Conservative Party segregated 
some political groups. In 1908 Take Ionescu left the ranks of conservatives and formed the 
Conservative Democrate Party, which has decided to increase the pace of modernization of 
Romania. Next year Nicolae Iorga and A. C. Cuza founded the National Democratic Party, 
which attached to the full accomplishment of national units. In the neutrality years the 
unrest among conservatives deepened. An important phenomenon in the political life of the 
late nineteenth century and early twentieth century was the bustle around the creation of a 
Peasant Party. In 1882 Constantin Dobrescu - Arges, by profession a teacher, founded the 
Peasant Party, whose program developed some ideas from conservatives and radicals. The 
test was repeated later by Vasile Kogalniceanu and Al. Valescu, and then by Ion Mihalache. 
Worth mentioning was the ascension of the movement popularized by Spiru Haret, Minister 
of Public Instruction. He proposed the regeneration of the rural world by activizing the 
teachers, by establishing popular banks and village communities that were actually joint 
ventures from acquisition of agricultural land. On this line, of approaching to the serious 
problems and difficulties of villages, it was placed also the Poporanism current, a political 
democratic orientation, joined by many intellectuals, especially from the rural world. An 
important role in social and political life of Romania played also the socialist movement. It 
grouped mainly industrial workers, whose number has increased with the intensification of 
the pace of industrialization. Ascendant socialist ideas in our country have found itself by 
the foundation of the concrete historical conditions of development. Through skillful 
propaganda in publications such as: „Romanian future”, „Contemporary”, „Emancipation”, 
„Social Magazine”, was held in intensity in the last decades of the past century extensive 
theoretical search activity for developing their own political program for the establishment 
of a socialist political body: universal suffrage, municipal autonomy, the gradual 
redemption of large agricultural properties. In 1886 was published the article, „What do 
Romanian Socialists want”, with the first program of the socialist movement in Romania. In 
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the spirit of the political organization of industrial workers socialist circles activated, then 
workers’ circles in 1887, and then the workers’ clubs. In 1888, the Socialists participated in 
the parliamentary elections, the legislature managed to get the country's first two socialist 
deputies, Ion N�dejde and Vasile Mortun. In 1893 the Social Democratic Party of the 
Romanian Workers was formed that had the newspaper „New world”. Thus, industrial 
workers from the Old Kingdom came to have a political party, a central body of 
coordination for social and political movements. The Party claimed within the six 
congresses of 1893 and 1899, the need for universal suffrage, ensuring political and 
economic rights of workers, redemption large properties and renting them to farmers 
through rural villages. At its leadership a crisis sprung around 1899 placing many of its 
leaders, mostly intellectuals, on strictly theoretical positions and broken apart from many 
concrete problems that workers faced. This resulted in the passage of some of the party 
leaders, called „generous” among liberals. The Party got disorganized, regarding the 
leadership and political struggle. In 1901 the main role in coordinating the socialist 
movement was taken by the Circle for Working Romania. In 1906, with the growing 
number and importance of unions, the professional organizations of workers constituted 
General Committee of Trade Unions of Romania. The following year, at the socialist 
conference from Galati, it was founded the Socialist Union of Romania, which signified a 
centralized organization to the scale of the Old Kingdom. In 1910, due to the 
reorganization, the Workers’ Party took the name of Social Democratic Party of Romania. 

 
 

5. Governmental activity 
 

The governments at the helm of the country in this period were concerned with 
measures on enhancing Romanian national state, strengthening links with the Romanians 
over mountains, encouraging economy, with the maintenance and operation of democratic 
framework. There were also no insinuations, verbal violence, political affairs, government 
crises nor stormy debates. By applying the rotary government, liberals governed alternative 
with conservatives. With the independence of the Romanian state during the liberal 
government of 1876 - 1888 it started to materialize the program of modernization of the 
society. The laws were passed with economical character, regarding the consequences 
solving the Stroussberg affair, of ministerial responsibility (1878), regarding organization 
of communes (1878, 1882), for the Army (1878, 1883), in education (1878, 1883). Also it 
was obtained the international recognition of independence and was regulated the 
succession to throne. In 1881, in order to stop the socialist movement and its propaganda it 
was adopted the law against foreigners, which led to six Democrats to be expelled at the 
insistence of the Russian tsarist government. An extensive political activity took place 
around the amendment of the 1866 Constitution. In 1884, although the number of electoral 
colleges was reduced to three, it was kept the voting basend on fulfilling of certain 
conditions, mainly fortune (the so called „censitar” vote). In the same year it passed the law 
of Royal Estates by which the king and his family were endowed with 12 properties that 
had the surface of 118 286 hectares of arable land and forests. In 1885, the Romanian 
Orthodox Church proclaimed autocephaly to the Ecumenical Patriarchate of 
Constantinople, which had positive implications on national sovereignty. In 1888, the 
„united opposition” led to the fall of the Liberal government and from then, until 1895, the 
country was led by Junimea and Conservatives. Laws were passed regarding the agrarian 
problem, natural wealth, the status of the clergy. In 1895 the Parliament adopted the law of 
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mines, which regulated the exploitation of subsoil and introduced social protection 
measures. Liberal government between 1895 and 1899 took place under the sign of 
difficulties regarding the Danube problem, the memorandum movement and the support of 
the national liberation movement. Between 1899 and 1901, the conservative government 
was faced with the need for new foreign loans, the Hallier affair, linked to the upgrading of 
the port of Constanta, the consequences of peasant uprisings. It followed in power between 
1901 and 1904 the Liberals, who have adopted the law of professions (1902) and the law of 
Popular Banks (1903). The uprising of 1907 led to a serious crisis in the Romanian society. 
Under its sign were conducted the Conservative (1905-1907) and Liberal (1907-1910) 
government. There was an urgent need of policy measures aimed at solving the agrarian 
problem. Despite a rich agrarian legislation, its degree of coverage didn’t solve the 
prerequisite for progress in Romania. In 1913 the Liberals announced their electoral 
program that required the introduction of universal suffrage, the expropriation of large 
agricultural properties and land reform. In 1914 the Parliament debated the draft reform and 
constitutional amendment thereto. In December, the Liberal leader Ion I.C. Br�tianu 
proposed to postpone these discussions until after the war. Political life was faithful 
reflection of the consolidation of the Romanian state, on the way to modernization. It 
forged a parliamentary democracy which has fostered fruitful brainstorms around the 
cardinal problems of modern Romania and by looking at our past we can learn how to 
manage the future of Romanian political system. 
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SOME CONSIDERATIONS ON THE DETERMINATION  
OF THE ENFORCEMENT COURT`S JURISDICTION* 

 

Nicolae-Horia �I�** 
 

 
Abstract: The New Code of Civil Procedure sets differently than the previous regulation the 

means of determining the territorial jurisdiction, taking into account the enforcement officer’s 

headquarters and not the place of the enforcement. Except the situations provided by the law, the 

court of enforcement is the lowest-ranking court, its jurisdiction being extended to the request of 

enforcement, to the resolution of the enforcement complaints and to the incidents arising during 

enforcement. The article analyzes the criteria of determining the jurisdiction of the court of 

enforcement and the exceptions to the rules established by the Code of Civil Procedure and other 

regulations and laws.  

Keywords: enforcement, court of enforcement, enforcement orders, enforcement complain, 

incidents to the enforcement 

 
 

1. Generalities 
 

The New Code of Civil Procedure regulates the enforcement as a stage of the civil trial, 
giving it a more strongly quasi - independent character than in the previous regulation. That is 
sustained even by the transitional provisions and the rules of implementation mentioned in 
Law no. 76/2012, in particular articles 4, 5 and 10 of this act. According to these legal texts, 
the new Code of Civil Procedure applies only to enforcements initiated after its entry into 
force and the enforcement orders will be enforced without the requirement that they have 
prior been invested with the enforceable formula, regardless of the time at which such orders 
were issued and the procedure leading to their issue, whether we are talking about a judgment 
or other documents that the law considers enforceable or if the legal procedure is governed by 
the new Code or the previous one. In this regard, there is a separation between the two phases 
of the civil trial, respectively the trial stage (cognitio) and the enforcement phase (executio): 
even if the trial phase was governed by the old Code of Civil Procedure, the enforcement 
phase will be subject to the provisions of the new Code, to the extent that the request for 
enforcement has been introduced after its entry into force. 

We note that this conception of the legislator is underlined by the terminology of 
article 3 of Law no. 76/2012. The 1st paragraph of this article used the term "trial" to refer 
to the trial stage and the term "enforcement" to refer to the enforcement phase. The 
formulation can be criticized because it can leave the impression that the enforcement phase 
is not a part of the trial, interpretation that we cannot agree with. It is important to note that 
the concept of trial, in this context, may have two meanings: the broad one, encompassing 
all phases and stages, including the stage of enforcement and the narrow one, relating only 
to the trial stage. The choice of words of article 3, 1st paragraph of Law no. 76/2012 and the 
transitional provisions and those regarding the application that follow highlight a certain 

                                                 
* This article is an extension of the scientific communication entitled "The Enforcement Court’s Jurisdiction According to 

the Provisions of the New Code of Civil Procedure", which has been presented at the International Scientific Session 
"The Romanian Legal Doctrine Between Tradition and Reform", organized by the Institute of Legal Research "Acad. 
Andrei R�dulescu "of the Romanian Academy held in Bucharest on March the 7th, 2014. 
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autonomy of the enforcement phase to the trial stage, marked in particular by the 
characteristics of the applicable law in the sense that it can be different from the law 
applicable to the trial phase. 

This feature is reflected also on the regulations applicable to the participants in the 
civil trial. During the trial phase, the court is the one that has the primary role, almost all the 
procedural acts being made in court or by the mediation or the approval of the court. In the 
enforcement phase, the primary role lies to the enforcement body, which performs acts of 
enforcement and takes the necessary measures to implement the orders of enforcement. 

This opinion is underlined by the way in which the legislator sets the rules for 
determining the court’s jurisdiction. During trial stage, the competent court is determined 
by reference to the elements of the application, especially the nature of the case, its object, 
the defendant`s domicile, where the real estate is situated, the last residence of the deceased 
and so on, in other words, to the intrinsic elements of the legal relation brought before the 
court and reflected in the elements of the application. In the enforcement phase, according 
to article 650 1st paragraph Code of Civil Procedure "the enforcement court is the lowest-
ranking court in whose jurisdiction the enforcement officer has its office, unless the law 
provides otherwise." In other words, in terms of material competence, there is a uniformity 
of rules applicable to the general rule according to which the jurisdiction lies with the 
lowest-ranking court. Regarding the territorial jurisdiction of the enforcement court, it is 
determined by reference to the territorial jurisdiction of the enforcement officer, according 
to article 650, 1st paragraph Civil Procedure Code, so to an extrinsic element to the 
enforcement relation1. The determination of the enforcement court`s jurisdiction is ancillary 
to the determination of the enforcement officer`s competence, the latter being set up by the 
legislator in reference to the intrinsic elements of the enforcement relation, according to 
article 651 1st paragraph Civil Procedure Code (the domicile or the office of the debtor, the 
location of the real estate, the place of the enforcement). 

 
 

2. Determining the enforcement court`s material jurisdiction 
 

As a general rule, in terms of material jurisdiction of the enforcement court, it is 
granted to the lowest-ranking court. Unlike the trial stage, which sets rules for determining 
the material competence depending on the nature of the legal relation brought before it, the 
object of the application or its value, in the matter of enforcement we witness a uniform 
framework on the court`s material competence: regardless of the nature, scope or amount of 
the claim to which the enforcement is sought, the competent court in the enforcement phase 
is the lowest-ranking court. It thus deals with a greater degree of accessibility of the court, 
both in terms of enforceability or enforcement of certain provisions and the settlement on 
the complaints to enforcement or incidents relating to the enforcement or to the 
enforcement participants. The lowest-ranking court is always the enforcement court, 
whether the enforcement order is a judgment or other document to which the law confers 
this character, and in what judgments are concerned, regardless the court that rendered it or 
which was competent to settle that case. 

                                                 
1 Gavri�, Dumitru, Comentariu la art. 650 C. proc. civ., in Boroi, Gabriel (coord.), Noul Cod de procedur� civil�, 

comentariu pe articole, Vol. II, Hamangiu Publishing House, Bucharest, 2013, p. 121. 
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The text of the law, however, can give exemptions, meaning that the enforcement 
court can be of another rank that the lowest-ranking court. More specifically, in some cases 
provided by the Civil Procedure Code or special laws, the enforcement court is the tribunal. 

Such a situation is the one mentioned by Chapter II - Enforcement of foreign 
judgments, of Title III - Effectiveness of foreign judgments of Book VII of the Code of 
Civil Procedure - The international civil trial. According to article 1102 Civil Procedure 
Code, the approval of the enforcement regarding foreign judgments that must be enforced 
on the territory of Romania is granted to the tribunal2. With reference to the provisions of 
article 95 Civil Procedure Code, relating to the material jurisdiction of the tribunals, the 
situation falls within the provisions of section 4 - other applications granted by the law in 
their jurisdiction. Even if the legal text mentioned above refers exclusively to the approval 
of enforcement requests, the tribunal is the enforcement court of unlimited jurisdiction 
regarding foreign judgments, its competence is not limited to the approval of the demands 
of enforceability, but extending to settling the contest against the enforcement or other 
incidents on the enforcement of foreign judgments in Romania3. 

A similar situation is found in the regulations contained in O.U.G. 119/2006 on some 
necessary measures for the application of communitarian regulations from the date that 
Romania has adhered to the European Union4, according to which the demands of 
enforcement on the territory of Romania of judgments in civil and commercial matters, 
given in another Member State of the European Union, under the provisions of Regulation 
(EC) no. 44/2001 on the jurisdiction and the recognition and the enforcement of judgments 
in civil and commercial matters, as well as those in matrimonial matter and in the matter of 
parental responsibility given in another Member State of the European Union, under the 
provisions of Regulation ( EC) no. 2201/2003 on the jurisdiction, recognition and 
enforcement of judgments in matrimonial matter and the matter of parental responsibility, 
are in the competence of the tribunal5. Also, fall under the jurisdiction of the tribunal the 
requests of enforceability of judgments under Article 19 of Law no. 36/2012 on necessary 
measures for the implementation of regulations and decisions of the European Council, as 
well as instruments of private international law in the domain of children support 
obligations6, namely: foreign judgments given in a Member State of the European Union, 
but which has no obligations under the Hague Protocol of 2007 on the law applicable to 
children support obligations formulated in the terms of article 28 and article 75 1st 
paragraph of Regulation (EC) no. 4/2009 on jurisdiction, applicable law, recognition and 
enforcement of decisions and cooperation in matters relating to children support 
obligations; foreign judgments given in any Member State of the European Union, 
addressed in terms of article 28 and article 75 2nd paragraph of Regulation (EC ) no. 4/2009; 

                                                 
2 Fren�iu, Gabriela - Cristina, B�ldean, Denisa – Lavinia, Noul Cod de procedur� civil�, comentat �i adnotat, Hamangiu 

Publishing House, Bucharest, 2013, pp. 1516-1517. 
3 Gavri�, Dumitru, op. cit., p. 121. 
4 Published in the Official Gazette, Part I, no. 1036/28.12.2006, as amended by Law no. 191/2007 published in Official 

Gazette no. 425 of 26.06.2007, O.U.G. No. 79/2011 published in Official Gazette no. 696 of 30.09.2011, Law no. 
76/2012 published in Official Gazette no. 365 of 30.05.2012. 

5 For details, see R�ducan, Gabriela, Nita, Carolina – Maria, Regulamentul (CE) nr. 44/2001 al Consiliului, din 22 
decembrie 2000, privind competen�a judiciar�, recunoa�terea �i executarea hot�rârilor în materie civil� �i comercial� 
(„Bruxelles I”). Comentarii �i explica�ii privind aplicarea în dreptul intern �i în dreptul European, Hamangiu Publishing 
House, Bucharest, 2011, pp. 190 et seq. 

6 Oprina, Evelina, Gârbule�, Ioan, Tratat teoretic �i practic de executare silit�, Volumul I. Teoria general� �i procedurile 
execu�ionale, Universul Juridic Publishing House, Bucharest, 2013, pp. 222 et seq. 
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judgments given in a third country party to the Hague Convention of 2007 formulated in 
terms of articles 10 and 19-31 of the Hague Convention of 2007. 

Another situation derogating from the general legal framework concerns the 
jurisdiction of the lowest-ranking court as enforcement court and it is based on article 2 1st 
paragraph 1 letter �) of Law no. 554/2004 on contentious administrative that defines the 
enforcement court as the court that has settled on the fund of the administrative dispute.  

Regarding the applicability of these derogations, there have been expressed more 
opinions in both case law and in the doctrine. 

Thus, in an opinion7, it has been noted that these provisions are applicable only when 
the enforcement order is represented by a judgment in contentious administrative matters, 
not when the enforcement order is represented by an administrative act to which the laws 
has granted the character of an enforceable order, in the latter situation the enforcement 
court being the lowest-ranking court8. Nevertheless, regarding judgments in contentious 
administrative matters, we should made a distinction between judgments which establish 
the obligation to pay certain amounts of money as a financial remedy, compensation, 
penalties or trial costs and those in which a public authority is obliged to conclude, replace 
or modify an administrative act, to issue another document or to conduct an administrative 
operation. For the first group of judgments, the enforcement is regulated by the general 
provisions, namely the Code of Civil Procedures, the enforcement court is the lowest-
ranking court. In the second situation, given the special provisions of Article 24 to 25 of 
Law no. 554/2004, the court of enforcement is determined according to the rules laid down 
in article 2 1st paragraph letter t), the enforcement court being the tribunal or the court of 
appeal, as the object of the legal procedure has been settled by one of these courts, 
according to article 10 of Law no. 554/20049. 

According to another opinion10, the enforcement procedure regulated by Law 
554/2004 on contentious administrative applies to all judgments in this matter, therefore, 
the enforcement court must be determined according to the criteria laid down in article 2 1st 
paragraph letter �) of this act in all situations in which the enforceable order is a judgment 
given in this matter, regardless of the nature of the obligation to be enforced. In arguing this 
view it has been claimed that the purpose and the intention of the legislator were that the 
entire contentious administrative procedure resolving a dispute in this matter, including the 
enforcement phase, to be provided by a single regulatory framework and to be subject to 
the principle of celerity, meaning that the law has provided a procedure of enforcement 
derogating from the common one11. 

                                                 
7 Published in the Official Gazette, Part I, no. 183/21.03.2012. 
8 Puie, Oliviu, Executarea hot�rârilor judec�tore�ti în contenciosul administrativ, Second Edition, C.H. Beck Publishing 

House, Bucharest, 2008, pp. 3-27. 
9 Regarding the enforcement on tax orders, see Decision no. XIV/2007 of Reunited Sections of the High Court of 

Cassation and Justice, published in the Official Gazette, Part I, no. 733/30.10.2007, in Fren�iu, Gabriela - Cristina, 
B�ldean, Denisa – Lavinia, op. cit., pp. 984-985. 

10 In this regard, the High Court of Cassation and Justice, Contentious Administrative and Fiscal Section, Decision no. 
1897 of April the 5yh, 2012, available, at: 
http://www.scj.ro/SCA%20rezumate%202012/dec.%201897%20din%205%20apr%202012.htm (visited on 
26.04.2014). The supreme court held in the reasons for the decision that "The procedure regulated in article 24 to 25 
of Law no. 554/2004 on contentious administrative procedure is applicable ( ... ) only to judgments throughout which 
the public authority is obliged to conclude, replace or modify the administrative act, to issue another document or to 
conduct an administrative operation. Indeed, it is clear that, since article 25 of Law no. 554/2004, which contained 
rules on proper procedure for handling requests which fall within the scope of article 24 , is entitled "enforcement 
court", legal definition that article 2 para. (1) letter �) of Law no. 554/2004 offers to the concept of „enforcement court " 
can not be circumscribed to other than this special procedure." 

11 Rîciu, Iuliana, Procedura contenciosului administrativ, Hamangiu Publishing House, Bucharest, 2009, p. 395. 
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We join the first point of view, based on the following arguments: the provisions of 
article 24 1st paragraph of Law 554/ 2004 have a special character, therefor they are 
applicable only to those judgments throughout a "public authority is obliged to conclude, 
replace or modify the administrative act, to issue another document or to perform certain 
administrative operations." Therefore, regarding the enforcement of judgments in 
contentious administrative matter, the law provides an exception to the rule that the 
enforcement court is the lowest-ranking court if throughout its judgment the application has 
been admitted and, consequently, the public authority was forced to close, replace or 
modify the administrative act, to issue another document or to perform certain 
administrative operations and the special procedure provided by article 24 2nd paragraph 2 
of Law no. 554/2004, consisting in the amercement of the chief executive of the public 
authority or, where appropriate, of the person liable to a fine of 20 % of the minimum gross 
wage per day of delay.  

The procedure of settling the application of a fine is governed by article 25 of Law no. 
554/2004, in other words, the application is exempt from judicial taxes, is settled in the 
judge`s chamber, with urgency, summoning the parties, throughout a judgment which is 
subject only to appeal within five days from its communication. This special procedure of 
enforcement, given by law to the court that has settled the fund of the administrative 
dispute is applicable also to the enforcement of judgments given by contentious 
administrative courts in settling disputes regarding administrative contracts, according to 
article 25 paragraph 4 of Law no. 554/2004.  

In all other situations, respectively when the judgment of the administrative court 
has established obligations susceptible to be enforced, other than those covered by article 
24 1st paragraph of Law no. 554/2004 (e.g. the obligation to material remedy for material 
and moral damages, the obligation to cover the costs of the trial), the enforcement is 
governed by the general legal provisions and the competent court is the lowest-ranking 
court, according to article 650 1st paragraph Civil Procedure Code. We do not exclude the 
possibility that, in certain circumstances, part of the obligations established by the court 
to be fulfilled according to the procedure laid down by article 24 to 25 of Law no. 
554/2004, situation in which the enforcement court is the court that has settled the 
administrative dispute as first court, according to article 2, 1st paragraph letter �) of Law 
no. 554/2004, and part of the obligations are fulfilled by the general procedure of 
enforcement, in which the competence is granted by law to the lowest-ranking court in 
which jurisdiction is situated the office of the enforcement officer, according to article 
650 1st paragraph Civil Procedure Code. 

� 

�

3. Determining the territorial jurisdiction of the enforcement court 
 

Unlike the previous regulation, which established the territorial jurisdiction of the 
enforcement court according to the place of enforcement12, the regulation contained in the 
new Code of Civil Procedure sets as a criteria for determining the territorial jurisdiction of the 
court of enforcement an extrinsic element of the enforcement relationship between the 
creditor and the debtor, respectively the place where the enforcement officer`s office is 
located. Therefore, to determine the enforcement court, we have to take into consideration the 
rules of determining the territorial jurisdiction of the enforcement officer laid down by article 

                                                 
12 Ibidem. 
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651 Civil Procedure Code, namely: in case of a forced pursuit of real estate, the forced pursuit 
of unpicked fruits and crops attached to the roots and of direct enforcement of real estate, the 
enforcement officer from the district of the court of appeal where the property is situated; in 
the situation of forced pursuit and the direct enforcement of movable assets, the enforcement 
officer from the district of the court of appeal where the domicile or, where appropriate, the 
office of the debtor is located; in the case of enforcement of to do and not to do obligations, 
the enforcement officer from the district of the court of appeal where the enforcement is to be 
made. In relation to the garnishment, the law states an alternative jurisdiction of the 
enforcement officer, according to article 781 1st paragraph of Civil Procedure Code, namely 
the one whose office is located in the district of the court of appeal where the domicile or 
headquarters of the debtor or of the third party withheld is located.  

Establishing the jurisdiction of the court based on the enforcement officer`s 
jurisdiction may create some practical drawbacks related to its determination. Thus, if the 
direct or indirect enforcement of moveable assets aims a debtor whose domicile or 
headquartered are situated abroad, the competent enforcement court is impossible to 
identify, as long as the order must be enforced in Romania (for example, in the situation of 
forced surrender of a movable asset on the Romanian territory, although the debtor is 
domiciled or headquartered abroad). In this regard, the rule laid down in article 651 1st 
paragraph letter b) Civil Procedure Code should be reviewed, de lege ferenda, imposing the 
jurisdiction of the enforcement officer from the district of the court of appeal where the 
enforcement is to be made in case the debtor is domiciled or headquartered abroad. Also, 
taking into consideration the enforcement of movable assets, the jurisdiction of the 
enforcement officer and, implicitly, of the court of enforcement is not determined by the 
place of the enforcement, but by the debtor's domicile or head office, the provisions of 
article 651 3rd paragraph Civil Procedure Code, according to which "if the movable 
property subject to the forced pursuit or of direct enforcement had been moved during the 
enforcement procedure, the territorial jurisdiction belongs to the enforcement officer who 
had began the enforcement proceedings" may not be applicable only to the extent that the 
legislator would have regulated a situation in which the enforcement of movable property 
would appertain to the enforcement officer of the place of enforcement, not to the 
enforcement officer of the debtor`s domicile or headquarters. Thus, such a situation can 
only be the one in which the debtor is domiciled or headquartered abroad. 

Notwithstanding the provisions of article 650 1st paragraph Civil Procedure Code, 
the law establishes the territorial jurisdiction of the court of enforcement based on an 
intrinsic element of the legal enforcement relation, according to article 819. According to 
the legal text, the demand for approving the forced pursuit of real estate will be filled by 
the competent enforcement officer from the "enforcement court in whose jurisdiction is 
situated the real estate." Therefore, in the situation of pursuit of real estate, the 
enforcement court is not the lowest-ranking court in whose jurisdiction the enforcement 
officer has its office, but the one in whose jurisdiction the property is situated13. Given 
the rule of jurisdiction laid down by article 651 1st paragraph letter a), to which we 
referred above, namely the jurisdiction of the enforcement officer from the district of the 
court of appeal where the property is situated, it is possible that the enforcement to be 
carried out by a enforcement officer from the district of another lowest-ranking court 

                                                 
13 According to article 373 para.2 of the former Code of Civil Procedure, "the enforcement court is the lowest-ranking 

court in whose jurisdiction the enforcement will be made, unless the laws provided otherwise" 
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other than the one in whose district the property is situated, but necessarily from the 
district of the court of appeal where the real estate is located. This regulation may create 
some shortcomings, especially in terms of timing the enforcement procedure when the 
enforcement is started by the enforcement officer of the domicile or the headquarters of 
the debtor, who had obtained approval of enforcement from the enforcement court 
determined according to article 650 1st paragraph Civil Procedure Code. Later, during the 
enforcement, new immovable property belonging to the same debtor, but located in a 
territorial jurisdiction of another lowest-ranking court than the one in whose jurisdiction 
is located the enforcement officer`s office, are identified. If the real estate found is 
situated within the jurisdiction of other lowest-ranking court, but in the jurisdiction of the 
same court of appeal, the enforcement officer may continue the enforcement, but only 
after having obtained a new approval from the enforcement court determined according 
to article 819 Civil Procedure Code14. The derogatory provisions apply only to the pursuit 
of real estate, so to the indirect enforcement of real estate. In the situation of forced 
surrender of real estate, namely the direct enforcement of real estate, governed by articles 
895-901 Civil Procedure Code, the enforcement court is determined according to the 
general rule laid down in article 650 1st paragraph Civil Procedure Code, and not to the 
special rule provided in article 819 Civil Procedure Code. Therefore, regarding the direct 
enforcement of real estate, the enforcement court is the lowest-ranking court in whose 
jurisdiction the enforcement officer's office who makes the enforcement is located and 
not the court in whose jurisdiction the real estate is situated. 

The derogation from the general rule under the provisions of articles 818-819 Civil 
Procedures Code seems to come in contradiction with some provisions of the Code of Civil 
Procedure relating to the jurisdiction of the court invested with a contest to enforcement. 
Thus, article 713 2nd paragraph Civil Procedure Code provides an alternative territorial 
jurisdiction in settling the contest to enforcement regarding the forced pursuit of real estate, 
the forced pursuit of fruits and general revenues of real estate, and well as forced surrender 
of real estate, if the property is situated in the jurisdiction of another court of appeal than 
the one where the enforcement court is located, the contest can be filled in such situations 
even at the court where the real estate is situated. We consider that this regulation may be 
applied only to the direct enforcement of real estate, namely to forced pursuit of fruits and 
general revenues of real estate, because, in the case of enforcement of real estate, as noted 
above, the jurisdiction belongs to the lowest-ranking court where the real estate is found15. 
Therefore, regarding the forced pursuit of real estate, the situation evoked by the legal text, 
namely when the enforcement court is another than the lowest-ranking court where the 

                                                 
14 This special rule applicable to the forced pursuit of real estate has already created a number of shortcomings in practice, 

in the sense that there were mutual disclaimers of jurisdiction between the lowest-ranking court where the real estate is 
situated and the lowest-ranking court where the enforcement officer has its office, which led to the negative conflict of 
competence. To solve this problem, a application was filled under article 519 Civil Procedure Code, in order that the High 
Court of Cassation and Justice to give a judgment that gives a principal resolution to the issue of law which was notified, 
application that has been rejected by Decision no. 1/2013, published in the Official Gazette, Part I, no. 43/17.01.2014. 
The High Court of Cassation and Justice later ruled in a case decision, having to settle a conflict of jurisdiction that "the 
forced pursuit estate derogates from the provisions of article 650 para. (1) and (2) Civil Procedure Code, according to 
which a request of enforcement approval shall be settled by the enforcement court in whose jurisdiction the enforcement 
officer`s office is located ( ... ). Such as, in relation to art.818 Civil Procedure Code, the provisions depart from those of 
art. 650 para. (1) and (2) Civil Procedure Code, the competent court to rule on request of approval of forced pursuit of 
real estate ( ... ) is the enforcement court in whose jurisdiction the property is located ( ... ) (HCCJ, Civil Section, Decision 
no. 2115 of 10 April 2013 in the "S�pt�mâna Juridic�", no. 16/2014 , p. 8). 

15 Oprina, Evelina, Gârbule�, Ioan, op. cit., p. 397 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

295

property was situated, can not exist, so an alternative jurisdiction is not incident, as the 
enforcement court is always the one where the real estate is situated. 

Another exception to the rule of article 650 para.1 Civil Procedure Code regarding 
the territorial jurisdiction of the enforcement court is the one that arises under the 
provisions of article 1102 par. 1 Civil Procedure Code, according to which "the foreign 
judgments that are not executed voluntarily by those obliged to execute them, can be 
enforced on the Romanian territory, based on the approval granted, at the request of the 
interested person, by the tribunal in whose district the enforcement is to take place." 
Regarding the enforcement of foreign judgments in Romania, the legislator intended to 
preserve the rule for determining the territorial jurisdiction from the previous Code of 
Civil Procedure, given that in these situations, the interested person is the one who 
addressed to the court in order to obtain the approval of enforcement, and not the 
enforcement officer, as it is the case under the general legal framework, namely article 
665 para.1 Civil Procedure Code. Concerning the enforcement in Romania of judgments 
that are covered by Regulation no. 44/2001 regarding the legal jurisdiction, the 
recognition and the enforcement of judgments in civil and commercial matters, 
respectively Regulation (EC) no. 2201/2003 concerning the jurisdiction, the recognition 
and the enforcement of judgments in matrimonial matter and matters of parental 
responsibility, although the provisions of article I2 article 1 para.1 and art. I3 article 1 
para. 1 of O.U.G. 119/2006 on some measures necessary for the application of 
communitarian regulations from the date that Romania has adhered to the European 
Union provide that jurisdiction to grand the enforcement approval in Romania are given 
to the tribunal, without establishing any rules on the substantive jurisdiction, we consider 
along with other authors16, that in this case, the jurisdiction belongs to the tribunal in 
whose district the enforcement is to be made, because for the enforcement of foreign 
judgments in Romania, the general rule is laid down in article 1102 par. 1 Civil 
Procedure Code and not in article 650 para. 1 Civil Procedures Code. That is sustained 
even by the provisions of article 19 of Law no. 32/2012 on some necessary measures for 
the implementation of regulations and decisions of the European Council, as well as 
instruments of private international law in the domain of children support obligations, 
according to which the jurisdiction for approving the enforcement belongs to the tribunal 
in whose jurisdiction the enforcement is to be made, regarding foreign judgments given 
in any Member State of the European Union, addressed in terms of article 28 and article 
75 2nd paragraph of Regulation (EC ) no. 4/2009; judgments given in a third country 
party to the Hague Convention of 2007 formulated in terms of articles 10 and 19-31 of 
the Hague Convention of 2007. 

The general rule according to which the enforcement court is the one in whose 
jurisdiction the enforcement officer who makes the enforcement is located draws 
consequences on the jurisdiction of the enforcement court to settle the enforcement 
approval request, the contest to enforcement, as well as other incidents occurring during 
enforcement, except those that are given to the jurisdiction of other courts or bodies, 
according to article 650 para. 2 Civil Procedures Code. Thus, even if the enforcement 
officer seized by the creditor with the enforcement request is not competent, according to 

                                                 
16 �i�, Nicolae-Horia, The Legal Contest Against the Enforcement in the Regulation of the New Civil Procedural Code, in 

Supplement of Valahia University Law Study, International Conference Society Based on Norms - Values and 
Contemporary Landmarks, The Ninth Edition, Târgovi�te, 07.06.2013 – 09.06.2013, Bibliotheca Publishing House, 
Târgovi�te, 2013, p. 492. 
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the rules laid down by article 651 para. 1 Civil Procedure Code, the court in whose 
jurisdiction he has his office is competent, as enforcement court, to settle the request of 
enforcement, respectively the contest to enforcement or other incidents arising during 
enforcement. If the court in whose jurisdiction the enforcement officer’s office is located 
consider itself to be not competent, it shall not decline the jurisdiction to settle the request 
of enforcement, but it shall reject it under article 665, para. 5, section 1 Civil Procedure 
Code. Similar, the court in whose jurisdiction the office of the enforcement officer who 
makes the enforcement is located, is invested with a contest to enforcement believes that 
the enforcement officer is not competent under article 651 para. 1 Civil Procedure Code, it 
shall not decline jurisdiction, but it shall admit the contest and shall cancel the acts of 
enforcement, to the unconditional nature of nullity which arises under article 651 para. 4 
Civil Procedures Code17. 

�

�

4. Conclusions 
�

The field of jurisdiction of the enforcement court extends, under the regulation of the 
new Code of Civil Procedure on all incidents relating the enforcement. The enforcement 
court is one that, in the procedure of approving the enforcement, examines the formal and 
substantial requirements in order to move to enforcement, giving a prior judicial 
authorization to all acts of enforcement. In addition, the enforcement court determines how 
to carry out and how to apply various procedures of enforcement, the whole procedure 
being carried out under its control and supervision. In this context, regulating the rule that 
the enforcement court is the lowest-ranking court in whose jurisdiction the enforcement 
officer's office who makes the enforcement is located appears to be necessary and 
welcomed, easing the enforcement procedure and ensuring its celerity.  

Regarding the means of determining the jurisdiction of the enforcement officer and the 
gaps of the legal texts concerning this matter, the rule may have some practical drawbacks, 
susceptible to render impossible the enforcement of enforcement orders in certain 
circumstances. Nevertheless, regulating an exception to the rule in terms of forced pursuit 
of real estate may lead to a divergent practice and to a number of practical drawbacks, 
already reported in case law. In order to correct them, we consider appropriate the 
intervention of the legislator in terms of a subsidiary regulation of the jurisdiction of the 
enforcement officer and, hence, of the enforcement court whenever it can not be determined 
according to other criteria provided by the law and by eliminating the special jurisdiction of 
the lowest-ranking court in which district the real estate is located as the enforcement court 
in the forced pursuit of real estate procedure.  

 
 

                                                 
17 P�ncescu, Flavius George, Eficacitatea hot�rârilor str�ine, in Boroi, Gabriel (coord.), Noul Cod de procedur� civil�, 

comentariu pe articole, Vol. II, Hamangiu Publishing House, Bucharest, 2013, p. 745 
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ROMANIA IN OVER 20 YEARS  
OF CONSTITUTIONAL DEMOCRACY 

 
Ion POPESCU SL�NICEANU∗ 

 

 
Abstract: During the communist regime, the constitutionality control was more like a political 

formality performed by the supreme body of state power, the Grand National Assembly, but after the 

fall of communism, there is a revival of the system of constitutional jurisdiction in our country. By the 

Constitution of 1991 and Law no. 47/1992 on the organization and functioning of the Constitutional 

Court, our country has enriched mechanisms to ensure the protection of human rights, the 

Constitutional Court is the only forum of constitutional jurisdiction in Romania. The Constitutional 

Court as guarantor of the supremacy of the Constitution is independent of other public authorities 

and is subject only to the Constitution and its organic law. Today, the entire jurisprudence of the 

Constitutional Court falls within the spirit of the Constitution and the whole activity in over 20 years 

of constitutional democracy is governed by the spirit of the Basic Law and based on the respect for 

the supremacy of law and for the human rights and fundamental freedoms. 

Keywords: constitutional democracy, decisions, the Constitutional Court. 

 
 
The Romanian Constitutional Court, the creation of the Basic Law approved on 8 

December 1991, by referendum, contributed decisively to the affirmation of democracy 
revived after 1989, establishing the means and providing guarantees for the functionality of 
the state organization and for the defense of fundamental rights and freedoms1. 

Along with the courts, the Constitutional Court of Romania, contentious constitutional 
court2, is the expression of the rule of law or in other words, institutionalization of the 
supremacy of the Constitution, and hence the rule of law. 

Without being part of any of the three powers, legislative, executive or judicial the 
Constitutional Court occupies by its position of an authority for monitoring compliance of 
laws with the Constitution, a very important place among other public authorities. 

The Constitutional Court has exclusivity to constitutional interpretation. Therefore, in 
this case, the interpretation is not and can not be the product of between the public powers 
reports system. It is, on the one hand, the result of the fact that, by his constitutional 
position, the Court is not a part of the power structures of other public authorities, which 
configures the legislative power, executive and judiciary, and on the other hand, being the 
guarantor of the supremacy of the Constitution, by its jurisprudence, ensures compliance 
with constitutional over-legality, mandatory for all other public authorities3. 

Understanding the role and purpose of a Constitutional court should start from 
explaining the reason of its existence and this can be drawn only from the constitutional 
development. It is recognized and accepted that a law should be issued by competent state 

                                                 
∗ Professor PhD „Constantin Brâncoveanu” University of Pite�ti 
1 Iacob Mirela Carmen, Comparative examination of some European Constitutional Courts, in Scientific Annals of the 

"Alexandru Ioan Cuza" University of Iasi, tome LI, Legal Sciences, 2005 
2 Ioan Vida, Constitutional Court of Romania, Political justice, or justice policy?, Official RA, Bucharest, 2010, page 12 
3 Mihai Constantinescu, Ioan Vida, Methods of interpretation of the contentious constitutional, material published in 

"Law" no. 11/2002, p 61-77 
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authority, within its competence, in compliance with the legal procedure and, especially, in 
compliance with the provisions in the normative legal acts located in the normative hierarchy. 

When the supremacy of the Constitution was claimed as a fundamental principle of 
any legal system, it was laid the issue of control (by appointment or referral) of compliance 
of normative acts with the Constitution4. 

This process of recognition of the supremacy of the Constitution, was in Romania, 
rather long, difficult and controversial. Thus, judicial review of the constitutionality of laws 
was regulated specifically, only in art. 103 para.1 of the Constitution of 1923 which stated 
that „only the Court of Cassation in joined sections, has the right to judge the 
constitutionality of laws and declare inapplicable, those which are opposing the 
Constitution. Judgment on unconstitutionality of laws limits only to the judged case . 

During the period governed by this Constitution a significant increase of the appeals of 
the Court of Cassation was experienced with unconstitutionality appeals, but it was 
extremely rare that an entire law to be declared unconstitutional, and if that happened 
however, the law was repealed. 

 During the period 1938-1946, the Court of Cassation has continued its activity of 
constitutional jurisdiction, and by the end of this period has even intervened with a series of 
bold decisions given the new historical-political context. For example, by a decision has 
held that the provision of Art. 20 of Law no. 439/1945, according to which the decisions of 
special committees for resolving complaints against the lists of requisitioned buildings 
could not be attacked with any appeal, it was unconstitutional, being contrary to art.103 
para.3 of the Constitution that was then in force.5 

During the communist regime, the constitutionality control was more like a political 
formality performed by the supreme body of state power, the Grand National Assembly, but 
after the fall of communism, there is a revival of the system of constitutional jurisdiction in 
our country. By the Constitution of 1991 and Law no. 47/1992 on the organization and 
functioning of the Constitutional Court6, our country has enriched mechanisms to ensure 
the protection of human rights, the Constitutional Court is the only forum of constitutional 
jurisdiction in Romania. 

From the brief examination of the Constitutions of Romania it can be concluded that 
they were expressly authorized by this control: The High Court of Cassation and Justice, in 
joined sections (1923 and 1939), the Grand National Assembly (1965) and the 
Constitutional Court (by the Constitution of 1991, Title V). It can be drawn from what has 
been said here a finding: the Constitutional Courts are the result of constitutional 
development requirements7. 

Therefore, since 1992, the activity of control of the constitutionality of laws and other 
acts lies exclusively to a unique and independent forum, called the Constitutional Court. 
According to art.1 para.1 and 2 of law no. 47/1992, Constitutional Court is the guarantor of 
the supremacy of the Constitution, the sole authority of constitutional jurisdiction in 
Romania, it is independent towards any other public authority and only obeys the 
constitution and the organic law. 

                                                 
4 Ioan Muraru, Nasty Marian Vl�doiu, Andrei Muraru, Silviu-Gabriel Barbu, Constitutional Litigation, Ed Hamangiu, 

Bucharest, 2009, pp. 9-10 
5 Bianca Selejan-Gu�an, Drept constitutional and political institutions Hamangiu Publishing, Bucharest, 2008, p 70. 
6 Republished in the Official Gazette of Romania, Part I, no. 807 of December 3, 2010 
7 Ioan Muraru, Marian Nasty Vl�doiu, Andrei Muraru, Silviu-Gabriel Barbu, Constitutional Litigation, Ed Hamangiu, 

Bucharest, 2009, p.11. 
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The Constitutional Court has given the first decisions on June 30, 1992, and by the 
revision of the constitution in 2003, the court of constitutional jurisdiction gains the 
position of „guarantor of the supremacy of the constitution” increasing its powers, but also 
the importance in the state of law. 

The constitutional reform in 2003 by extending the jurisdiction of the Constitutional 
Court, has strengthened its role as defender of the state of law, drawing at the same time, 
with greater clarity, its position within the system of the state8. 

By law, the Court rules on the constitutionality of laws before their promulgation, at 
notification by the President of Romania, one of the presidents of the two Chambers of 
Parliament, the Government, the High Court of Cassation and Justice, the People's 
Advocate and a total of at least 50 deputies or at least 25 Senators, but also by default 
regarding initiatives to revise the Constitution9. 

This court of constitutional jurisdiction has jurisdiction to rule also on the 
constitutionality of treaties and international agreements concluded by our country even 
before ratification by the Parliament, on the constitutionality of the Regulations of the two 
Chambers, as well as on the exceptions of unconstitutionality of laws and ordinances raised 
before the courts of law and commercial arbitration. 

The Jurisdiction of the Court shall extend on constitutional legal conflicts that occur 
between public authorities, at the request of the President of Romania, of one of the 
Presidents of the two Chambers of Parliament or the President of the Superior Council of 
Magistracy as well as on the complaints that are concerning the constitutionality of a 
political party. 

 The Constitutional Court has powers, also on the head of state institution; so, it shall 
ensure compliance with the procedures for electing the President of Romania, confirming 
the ballot, but also has the power to determine the existence of circumstances which justify 
the interim in the exercise of this function, to give advisory opinion on the proposal of 
suspension from office of the President and to ensure if the procedure was followed for 
organizing and conducting the referendum. 

In exercising constitutionality control, it is imposed to interpret the Constitution and 
the laws in the correlation between them, and this can be achieved only by professional 
bodies, being essential, obviously, the technical and legal aspect of the control. Putting 
constitutional control of laws, in the parameters of professionalism, avoids the risk of 
intervention in governance, official or unofficial, of the public authority competent to 
perform it10. Therefore the Constitutional Court consists of nine judges, three of whom are 
appointed by the President, three by the Chamber of Deputies, and three by the Senate. 

The stage that followed after the fall of communism in 1989, was customized by 
legislative abundance in all areas of social life, as if to compensate for legislative inaction 
that characterized the years of communism. 

That’s why, the Constitutional Court, in the constitutionality control, has expressed in 
numerous occasions the points of view regarding the constitutionality of some laws or 
normative acts with which it was notified11. 

                                                 
8 Constatin Doldur, Some considerations on the role of the Constitutional Court of Human Rights guaranteeing the 

perspective of Romania's accession to NATO, Bulletin of the Constitutional Court No. 3/2002 
9 Article 11 para. 1 of Law no. 47/1992 
10 Ioan Muraru, Marian Nasty Vl�doiu, Andrei Muraru, Silviu-Gabriel Barbu, op. cit., 2009, p. 35. 
11 Only since the establishment the Constitutional Court until 31 March 2014, it had to solve a number of 31 150 

complaints. From citizens and organizations were received, 10 232 letters and petitions. See in this regard, the 
Constitutional Court. Activity Report http://www.ccr.ro/uploads/activ03_14.pdf 
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A landmark decision on which the court of constitutional jurisdiction, has recently 
ruled on refers to the legislative proposal to revise the Constitution12.  

Since the beginning of the project to revise, the Constitutional Court judges have ruled 
that the article that specified that Romanian citizens are born and live free is 
unconstitutional, since there are no exceptions added for those who commit crimes. 

Following the examination by default of the legislative proposal to revise the 
Constitution, constitutional jurisdiction court decided that a number of 26 articles and 
paragraphs are unconstitutional, the most significant being: 

-those aimed at the manner of appointing the Prime Minister, the President not having 
the role of decision maker on this issue, but only the power to appoint the candidate 
proposed by political party holding a majority in parliamentary elections; 

- termination of the position of parliamentarian as result of resignation from the 
political party he represents. The Constitution, in art.69 provides that in the exercise of their 
mandate the Deputies and Senators are serving the people. Any imperative mandate is null. 
But according to the draft project to revise the Constitution, the responsibility for a 
particular political option that can be exercised either by the resignation from the political 
party which he comes from or enrolling in another party, can only be a political, moral, but 
in no case legal responsibility, and the proposed measure, of loss of parliamentary mandate 
as result of the resignation from the party violates the principle of representative office, the 
foundation of parliamentary democracy; 

- changes relating to secrecy of correspondence. The Court puts secrecy of 
correspondence among the aspects concerning the right to privacy and privacy of the person 
for whom the authorities should have a conduit of refraining from any kind of interference, 
but also to create a regulatory framework to prevent violation of this secret to other legal 
subjects. The exception regarding the conduct of state abstention, is represented by the 
situation where an actual and imminent hazard arises, in which case the state must 
intervene, and thus may violate the secrecy of correspondence. 

- restricts the activity of the People's Advocate, diminishing its role only at defending 
and promoting the rights of citizens, unlike Law. 35 of 13 March 1997 on the organization 
and functioning of the Ombudsman13, in effect, which states that the Ombudsman is to 
defend and promote the natural and legal persons, the drafting proposed thus constituting a 
regress in the protection of rights and freedoms of all persons who are found on the 
Romanian territory, according to the Universal Declaration of Human Rights; 

- reduction of the minimum number of citizens entitled to vote, required for the 
adoption of a legislative initiative, from 100 000 people to only 75 000; 

- the use in court only in favor of the defendant, illegally obtained evidence; 
- issues regarding competence of the Prosecutor attached to the HCCJ, of tracking and 

sending to court. 
Another decision with impact on the local collectivities, given by the Constitutional 

court recently is Decision no.1/201414 trough which, by unanimous vote, was declared 

                                                 
12 Decision. 80 of February 16, 2014 on the legislative proposal on the revision of the Constitution published in the 

Official Gazette of Romania, Part I, No. 246 of 04.07.2014. This decision is found on the official website of the 
Constitutional Court- http://www.ccr.ro/files/products/Decizie_80_2014.pdf 

13 Republished in the Official Gazette of Romania, Part I, no. 844 of September 15, 2004 
14 Decision No. 1 of January 10, 2014 on the objection of unconstitutionality of the law regarding some measures of 

decentralization of powers exercised by some ministries and specialized agencies of the central government and of 
public administration reform measures, published in the Romanian Official Journal, Part I, No. 123 of 02.19.2014- 
http://www.ccr.ro/files/products/Decizie_1_2014.pdf  
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unconstitutional the law of decentralization which aimed to shifting from being 
subordinated to ministries to the one of the local councils, of many county divisions. 

This law that was adopted by the Government's accountability was likely to violate a 
number of constitutional principles, including: the principle of legality, the principle of 
local autonomy or the principle of guaranteeing property rights, as it allowed passage of 
goods from the private domain of the State, to the administrative-territorial units, free of 
charge and without local public administration authorities to express consent. 

Also, by transferring powers from central to local, the law, lacks of content, the prefect 
institution which currently exercises its powers in the county. 

The draft law on decentralization, requires a transfer of administrative responsibility 
from the central government at local government in all areas of interest, such as culture, sport 
and youth, agriculture, tourism, health, education, in the environmental field and climate 
change. Such a transfer of jurisdiction is contrary to the provisions of the Constitution, but 
must comply with certain aspects of clarity, accuracy and predictability of the law. 

The Constitutional Court has jurisdiction to rule on individual cases also, as happened, 
for example in Decision no. 494/201315. The Law concerning a complete understanding 
between the Romanian state, as owner of SC Rompetrol Refinery  S. A. and The Rompetrol 
Group NV, a company based in Strawinskylaan 807, Amsterdam, The Netherlands, -has 
individual character, being designed for its application in the case referred to, for the 
purpose of making the transaction between the two parties. 

The Constitutional Court has already ruled on these issues by Decision no. 600 of 9 
November 2005, published in Official Gazette of Romania, Part I, nr.1.060 from November 
26, 2005, stating that: "Without a doubt it is right of the legislator to regulates certain 
particular areas in a manner different from that used in the general regulation or otherwise, 
to depart from the common law, process at which, moreover, it was also resorted in this 
matter, "but that if the special regulation of the constitutive different common law has the 
individual character, being adopted the intuituu personae, it ceases to be legitimate, gaining 
discriminatory and thus unconstitutional." 

So in this case the law does not regulate a relationship with general character and 
impersonal, but an agreement between two parties, the issue is likely to create a 
discriminatory situation in relation to other subjects of law and to violate the principle of 
equality, the Constitution stated by in Article 16 para.1. Moreover, following the 
declaration of the law as unconstitutional, the Court did mention that the decision will not 
produce any effect on the existence, content and effects that state contract, produces 
between the parties. 

As noted, the Court also resonates at the exceptions of unconstitutionality raised by 
individuals about the breach of a right or legitimate interest. One such example is found in 
the Decisionno. 530/2013,16 issued on an objection raised by DV in a case that had as 
object to contest a decision to be excluded from a political party. The author of the 
exception invoked aspect the unconstitutional of the provisions of article 16 par. 3 of the 
Political Parties Law no. 14/2003 which provide that acquisition or loss of membership  

                                                 
15 Decision Nr.494 of 21 November 2013 on the unconstitutionality of the law approving the Memorandum of 

Understanding signed between the Romanian and The Rompetrol Group NV, signed on 15 February 2013- 
http://www.ccr.ro/files/products/Decizie_494_2013.pdf 

16 Decision. 530 of 12 December 2013 on the plea of unconstitutionality of the provisions of article 16 par. (3) of the 
Political Parties Law nr.14/2003, published in the Official Gazette of Romania, Part I, no. 23 of 01.13.2014. The 
decision can be consulted on the official website of the Constitutional Court- 
http://www.ccr.ro/files/products/Decizie_530_2013.pdf 
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of a political party is subject only to the domestic jurisdiction of that party. These 
provisions are likely to exclude the courts from controlling the measures ordered by the 
jurisdiction bodies of a political party on membership, and in this case, termination of 
membership results in termination of the position of local councilor. 

The Court admitted the exception, and in reasoning of the decision showed that in the 
case of local councilors regardless of whether loss of membership can be attributed directly 
or not, the exclusion from the political party produces very serious effects, respectively 
termination of the mandate of councilor, and the impossibility to challenge the measure in 
court, violates the right of access to justice, depriving the rights enunciated by the law, of 
legal content. 

Note that Constitutional Court decisions are not subject to appeal; after having 
examined the law before being promulgated, if they consider it to be unconstitutional, they 
do not pronounce a decision to cancel the law or the unconstitutional provisions, but only 
find them to be unconstitutional, and the law is sent back to Parliament for reconsideration. 

The Court delivered since its creation a series of decisions based on provisions of the 
European Convention on Human Rights and the practice of the European Court of Human 
Rights (ECHR). Such a Decision by which the fundamental human rights and freedoms 
acquired content, and had beneficial effects on the unification of jurisprudence of the courts 
in Romania, becoming a true source of law, was delivered by the Court, even from its early 
years in operation. This decision17 was delivered on the referral of the Court on 
constitutional review of the law for approving Government Ordinance no. 50 of 12 August 
1994 imposing a fee on border crossing in order to build resources for social protection18. 

The reasons of unconstitutionality raised, concern both international regulations on 
human rights as well as related issues within art. 49 para.1 of the Constitution which 
provided that the exercise of some rights or freedoms may be restricted only by law and 
only if necessary, where applicable, to: defense of national security, of public order, health 
or public morals, rights and freedoms of citizens; conducting a criminal instruction; 
preventing the consequences of a natural disaster, or an extremely serious disaster and 
art.53 para.2 of the Constitution which provides that the legal taxation system must ensure a 
fair distribution of the tax burden. 

In the referral at that time, by a group of senators claimed that imposing a fee on 
border crossing was contrary to art.13 par. 2 of the Universal Declaration of Human Rights, 
according to which "everyone has the right to leave any country, including his own, and to 
return to his country" and that the fee would be a financial impediment in the exercise of 
free movement. In its decision, the Court declared as the Law unconstitutional for the 
approval of G.O. No. 50/1994, as it instituted a restriction on the freedom of movement 
provided by art.25 of the Constitution. 

Another decision19 that marked the Court's case which may even be considered a top 
European practice, is the one in which the constitutional forum of Romania was noticed for 
the first time with an exception of unconstitutionality by a foreign court, the International 
Court of Arbitration in Paris, where a dispute was judged, after privatization. The main 

                                                 
17 Decision. 139 of 14 December 1994 on the constitutionality of the law for approving Government Ordinance No. 50 of 

12 August 1994 imposing afee on border crossing in order to build resources for social protection published in Official 
Gazette of Romania, Part I, no. 353 of 21 December 1994. Decision can be found on the official website of the 
Constitutional Court-http://193.226.121.81/cedo/139_1994.html 

18  Published in the Official Gazette of Romania, Part I, no. 245 of August 30, 1994 
19 Decision. 123 of March 5, 2013 published in the Official Gazette of Romania, Part I, no. 214 of 04.16.2013. Decision 

can be found on the official website of the Constitutional Court - http://www.ccr.ro/files/products/D0123_13.pdf 
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problem, then put in question was the competence of the Constitutional Court, in the case of 
the Constitutional Court's notice with the exception of unconstitutionality by a court outside 
the country. After long discussions, the Court accepted jurisdiction and resolved by this 
decision in a manner considered by other states. 

Therefore, there is a whole set of causes that can lead to inconsistencies between laws 
or other laws and the Constitution antinomy, which may relate to: the contradictions 
between political parties, social contradictions, poor drafting of the text of law the 
Constitution, etc. rigidity and in lack of control, these issues can lead to serious breach 
often irreversible of human rights and fundamental freedoms. 

That is why the entire jurisprudence of the Constitutional Court falls within the spirit 
of the Constitution and all activities in over 20 years of constitutional democracy is 
governed by the spirit of the fundamental law and founded on respect for the rule of law 
and for the human rights and fundamental freedoms. 

By the way it operates, through the its jurisprudence that can be a real manual for 
interpretation of the law and the European Convention on Human Rights as well as by the 
sphere of areas over which it extends its business the Constitutional Court shall ensure 
compliance of law, with the Basic Law, giving us all the guarantee firm that Romania 
complies with the Constitution. 

Therefore, the Constitutional Court is one of the important pillars of the system of 
constitutional guarantees that ensure democratic functioning of the society and protects 
human rights. 

The further concrete control of constitutionality by exception, constitutes the only 
instrument through the intercession of which the citizen has the opportunity to act in order to 
defend himself against the legislator itself, where, by law, his constitutional rights are violated. 
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CONVICTIONS THAT DO NOT ATTRACT  
THE RELAPSE IN RELATION TO THE PROVISIONS  

OF THE NEW CRIMINAL CODE 
 

Ion RISTEA* 
 

 

Abstract: Art 42 of the new Criminal Code adopted by Law No 286/2009 and enforced by Law 

No 187/2012 mentioned the decisions for conviction which are not taken into consideration in the 

establishment of the relapse. We must note that these decisions regard the offences which are no 

longer stated by the criminal law, amnestied offences and the offences committed by negligence. 

Unlike the previous Criminal Code (Art 38), are no longer mentioned the decisions of conviction 

regarding the offences committed during the minority because in the new Criminal Code the minor 

can no longer be sanctioned with imprisonment, but only with educatory measures.  

There were not also mentioned the convictions for which it has been established the 

rehabilitation or in respect of which it has been fulfilled the term for rehabilitation, because they are 

stated by the definition of relapse, thus stating its temporary feature.  

Keywords: conviction, intention, guilt, amnesty, minority, rehabilitation  

 
 
The relapse is a form of the plurality of offences, together with the concurrence of 

offences and the intermediary plurality. It exists after a decision for imprisonment for more 
than one year and until the rehabilitation or the fulfilment of the term of the rehabilitation 
has become final, and the defendant commits a new offence with intent or with oblique 
intent, for which the law states the penalty of imprisonment for one or more years [Art 41 
Para 1 of the new Criminal Code]. There is relapse in the case in which one of the penalties 
stated by Para 1 is life imprisonment [Art 41 Para 2 of the new Criminal Code]. 

As it is noticed in the new regulation the legislator generally defined the relapse, 
without distinguishing between the post-conviction and post-service relapse, as they have 
been stated by Art 37 Let a)-b) of the previous Criminal Code, and small relapse [Art 37 
Let i)] has been completely removed. 

The relapse involves, as in the case of the concurrence of offences, the commission by 
a certain person of at least two offences. But, the difference between these two legal 
institutions is obvious, as resulted from the legal provisions stating them, in the meaning 
that for the concurrence of offences the commission by the same person of two or more 
offences takes place before that person could have been definitively convicted, while for 
the relapse, the commission by the same person of one or more offences takes place after 
the definitive conviction of that person for another offence.  

 Thus, the essential element the differentiate relapse from the concurrence of offences 
is the existence of a definitive decision of conviction. Even more, for the relapse is 
registered an increased degree of danger of the perpetrator, because the previous 

  

                                                 
* Researcher Associate of the “Acad. Andrei Radulescu” Legal Research Institute of Romanian Academy; Associate 
Professor at the University of Pitesti, Faculty of Law and Administrative Sciences; Prosecutor in the Prosecutor’s 
Office attached to Pitesti Court of Appeal. 
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commission of an offence by the same person, who has previously been definitively 
convicted by a court order, proves his perseverance in crimes. This justifies a more severe 
regime of sanctions for relapse than in the case of the concurrence of offences, because for 
the latter situation we are taking about a primary perpetrator1.  

Art 42 of the new Criminal Code states the convictions which do not entail the relapse, 
being the same as in the actual Criminal Code, except the offences committed during 
minority and the offences for which rehabilitation occurred or the term for rehabilitation 
has been fulfilled. Thus, according to Art 109 Para 4 of the Criminal Code of 1968, the 
convictions ordered for offences committed during minority do not entail incapacities or 
decays so they cannot represent the first condition for relapse, but represent a criminal 
antecedent which must be considered in the individualization of the penalty for the offence 
committed. The legislator of the new Criminal Code states that the offences committed 
during minority do no longer attract the application of penalties, but only of educatory 
measures – non-custodial of privative of freedom. Thus Art 114, under the marginal name 
„Consequences of criminal responsibility” states the following: „(1) For a minor aged from 
14 to 18 at the time when the offence has been committed one can take the educatory non-
deprivation of freedom measure; (2) For the minor stated by Para 1 one can take the 
educatory deprivation of freedom measure in the following situations: a) if he has 
committed another offence for which was applied a educatory measure which has been 
served or whose serving began before the commission of the offence for which he is trialed; 
b) when the penalty stated by the law for the offence committed is imprisonment for 7 years 
or more or life imprisonment”. 

Under these conditions, not talking about convictions, we notice that there is no relapse.  
On the other hand, according to Art 9 Para 1 of the Law No 187/2012 the penalties for 

imprisonment ordered based on the Criminal Code of 1968 for offences committed during 
minority shall no longer be taken into account in the establishment of relapse according to 
the provisions of the Criminal Code. 

The convictions regarding offences for which the rehabilitation occurred or for which 
the term for rehabilitation has been fulfilled, were no longer stated by the legislator, 
because are stated by the definition of relapse, thus establishing its temporary feature2.  

Rehabilitation represents the legal mean by which ex-convicts are legally reintegrated 
in society3.  

 According to Art 169 of the new Criminal Code, the rehabilitation stops the decays 
and interdictions, as well as the incapacities resulted from the conviction. The rehabilitation 
does not have as consequence the obligation for the reintegration of the convicted in his 
previous position or the restoration of his lost military degree. Also, the rehabilitation does 
not have effects on the security measures. 

Temporary relapse, unlike the perpetual relapse, is achieved only if the commission of 
a new offence (the second condition of relapse) occurred within a certain term. Due to the 
fact that in the content of Art 41 Para 1 the legislator, as a positive condition, established 
the limit for the commission of the new offence (until rehabilitation or until the fulfillment 
of the term for rehabilitation), it is justified the option of the legislator that those 

                                                 
1 I. Ristea, Pluralitatea de infrac�iuni în noul Cod Penal, Universul Juridic Publ. House, Bucharest, 2013, p.65. 
2 I. Pascu, P. Buneci, Noul Cod penal, Partea general� and Codul penal. Partea general� în vigoare, Prezentare 

comparativ�, Universul Juridic Publ. House, Bucharest, 2010, p.57 
3 V. Dongoroz et al, Explica�ii teoretice ale Codului penal român, 2nd Volume, Romanian Academy Publishing House, 

Bucharest, 1970, p.397 
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convictions for which the rehabilitation or the term for rehabilitation occurred no longer be 
mentioned among the conviction that do not entail the relapse.  

From a conceptual perspective, by convictions which do not entail relapse are 
understood those convictions ordered for offences which the criminal law excludes in 
relation to those that may represent the first condition for relapse. These are called negative 

conditions of relapse, and those regarding the terms of relapse, stated by Art 41 of the new 
Criminal Code are called positive conditions of relapse4. The convictions which do not 
entail relapse are stated by the criminal law (Art 42 of the new Criminal Code) and are 
mandatory. These are: 

• Offences which are no longer stated by the criminal law [Art 42 Let a)]. This negative 
condition is a consequence of the decriminalization by the new law of the offence 
(abolition criminis), considered an offence by the previous law, but without having 
any judicial effects, cannot be considered as the first condition for relapse. According 
to the principle stated by Art 4 of the new Criminal Code, all the criminal 
consequences of the judicial decisions regarding decriminalized offences stop by the 
entrance into force of the new law. In order to fulfil this condition, the new law 
decriminalizing that particular offence must occur before the service of the penalty for 
the offence committed again and creating the relapse.  

• The conviction for amnestied offences [Art 42 Let b)]. Amnesty being a cause which 
removes the criminal responsibility, has as effect both the waiver of the service of 
the penalty ordered, as well as of the other consequences of the conviction, among 
which is the possibility for relapse in case a new offence is committed.  

According to the new Criminal Code, amnesty does not have effects on the security 
measures and on the rights of the victim. Also, the fine paid previous the amnesty is not 
refunded (Art 152). 

The doctrine5 stated that the reason of this negative condition resides in the idea that 
the offences forming the terms of relapse must maintain their criminal relevance also in the 
moment of establishing the relapse. Regarding the first term, if the offence for which a 
definitive decision of conviction has been issued was amnestied and thus removes the 
criminal responsibility, it disappeared the very term of conviction, so that it can no longer 
represent the first term of relapse. The amnesty of the offence for which the perpetrator had 
been definitively convicted or for which he had already served a part of the penalty, had 
been pardoned or the penalty had been prescribed, entails the restoration of the situation as 
primary perpetrator with the removal of the effects which the relapse might have caused. 
For this it is necessary for the amnesty to have occurred before the complete service of the 
penalty applied for the new offence, penalty in whose establishment was considered the 
relapse. If the amnesty of the offence for which the conviction which served as the first 
term of relapse occurred after the complete service of the penalty, it remains legally served, 
not being possible the removal of other consequences that may result from the quality as 
recidivist of the perpetrator, who will still be seen as a primary perpetrator.  

If the first term of relapse was represented by a definitive conviction to a resulting 
penalty applied for a concurrence of offences, and after the commission of a new offence in 
relapse, one or more of the offences to which the first term of relapse refers to have been 

                                                 
4 G. Antoniu (coord.) et al, Explica�ii preliminare ale noului Cod penal, 1st Volume, Universul Juridic Publ. House, 

Bucharest, p. 432 
5 V. Dongoroz et al, Explica�ii teoretice ale Codului penal român, 1st Volume, Romanian Academy Publishing House, 

Bucharest, 1969, p.306; G. Antoniu (coord.) et al, op.cit, p.439 
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amnestied, then the penalties are decomposed and is removed the possible addition applied. 
Then it is proceed to the merger of the penalties for the offences which were not amnestied 
and the resulting penalty shall be applied. If, as an effect of these operations, it is noticed 
that the first term of relapse is no longer valid, then it must be considered that the penalty 
has been completely served. 

Another debated issue aims the legal way to be followed, for the removal of relapse, if 
the amnesty occurs after the definitive solution of the case. Thus, if the amnesty occurs within 
the deadline for appeal in cassation under Art 435 of the new Criminal Code, then this way 
should be followed, based on the fact that penalties were applied in other limits than the ones 
stated by the law [Art 438 Para 1 Pct. 12 of the new Criminal Code]. If this deadline has been 
exceeded, then it shall be used the appeal against enforcement according to Art 598 Para 1 Let 
d) of the new Criminal Code, which provides the case when „amnesty, prescription, pardon or 
any other cause of extinguishing or diminishing the penalty” is applied.  

The relapse occurs from the moment when the second offence is committed, which 
represents its second term. This is why, in the case in which the amnesty of the previous offence 
occurs before the commission of the second offence, it hinders the very occurrence of relapse.  

When amnesty occurs after the commission of the second offence and until its 
definitive trial, it removes or extinguishes the existing relapse to amnesty6. 
Offences committed by negligence cannot represent a term of relapse because the legislator 
appreciated that in these cases the perpetrator represents a much lower degree of danger 
than the person who commits the offence with intent.  

The 1969 Criminal Code did not initially state this provision, being inserted by Law 
No 6/1973 and restated by the new Criminal Code. 

If by a court decision was ordered the conviction for a concurrence of offences, of 
which one was committed out of negligence, the resulting penalty shall represent the first 
term of relapse, regardless of the cumulus of the penalty applied for the offence committed 
out of negligence; moreover, the resulting penalty reflects the seriousness of all the 
penalties established, by applying the addition stated by the law and, therefore, it shall be 
considered the resulting penalty, and not the penalty established for the offence committed 
out of negligence.  

So, for as long as in the competence of the previous conviction are found penalties 
ordered also for offences committed with intent, is no longer relevant the one ordered for the 
offence committed out of negligence. For instance, the perpetrator has been convicted to six 
months for each of the two offences committed with intent and to 13 months for an offence 
committed out of negligence. According to Art 39 Para 1 Let b) of the new Criminal Code, 
the resulting penalty is formed by the heaviest penalty, namely 13 months to which is added 
an additional one third of the cumulus of the other penalties established, namely 4 months, 
resulting a total of 17 months (one year and five months). Therefore, it could not be conceived 
a decomposition of the penalties and the removal of the one ordered for the offence 
committed out of negligence, with the consequence of the non-existence of the first term of 

                                                 
6 G. Antoniu (coord.) et al, op. cit, p. 442; V. Dongoroz et al., op. cit., 1st Volume, pp.306-307; T. Vasiliu, �t. Dane�, Gh. 

D�râng�, D. Lucinescu, V. Papadopol, D. Pavel, D. Popescu, V. R�mureanu, Codul penal comentat �i adnotat, 
Partea general�, Scientific Publishing House, Bucharest, 1972, pp.284-285; M. Voicu, Notes to the criminal decision 
no 4215/ 1969 of the Constan�a Judicature, in the Romanian Law Review No 8/1970, pp.154-156; A. Boldea, S. 
Deftea (I), G. Antoniu (II), Notes to the criminal decision no 2812/1984 of the Târgovi�te Judicature, in the Romanian 
Law Review No 9/1985, pp.63-67 
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relapse7. Other contrary opinions8 state that for a conviction for a concurrence of offences, 
from which one is committed out of negligence, relapse shall exist only in relation to the 
intended concurrent offences, if they have been sanctioned with imprisonment for more than 
one year. Thus, the first term of relapse exists only if the resulting penalty for the intended 
concurrent offences is higher than one year. If for certain intended concurrent offences were 
established penalties depriving of freedom for one year or less, and for other not intended 
penalties higher than one year, the first term of relapse shall not exist. 

Regarding the offences committed with praeterintention, the convictions ordered may 
represent the first term of relapse, for as long as the primum delictum forming the offence is 
committed with intent and is the base of the more serious result, even if it is committed out 
of negligence9.  
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Abstract: According to the current legislative framework, motivated by the application of the new 

Code of Criminal Procedure, the issue of ordering a forensic expertise has obviously gained a new 

approach to the practice of an authorized forensic expert. By combining the forensic science data with 

the ones of criminal, the judicial forensic expertise contributes to the achievement of the primary 

objective of the trial, the truth. The judicial forensic expertise represents a procedural act which is 

carried out in order to make a scientific research of the material evidence aimed at identifying people, 

object, substances, phenomena or event, to establish certain properties, changes in shape, appearance, 

content or structure and the mechanism of their occurrence. The innovations are presented in relation to 

the legal framework which regulates the activity of authorized forensic experts carried out in specialized 

public institutions, and also legislative aspects still open, like secondary provisions of Law no. 156/2011 

on the rules governing the system of judicial expertise in Romania. Judicial forensic fields are supported 

by the positive trend of scientific research results embodied in new methods and technical means of 

investigating the forensic crime scene, providing quality research - source of scientific evidence, and the 

advent of equipment and software dedicated to the examination/analysis of evidence in forensic 

laboratories, a new area, the genetic expertise is regulated in the current Code of Criminal Procedure. 

This work examines the issue of assuring the quality of forensic expertise reports conducted in forensic 

laboratories accredited according to SR EN ISO / IEC 17025:2005, the transposition into national law 

of the provisions of Council framework Decision - 2009/905/JHA on Accreditation of forensic providers, 

and how public specialized institutions in Romania promote and apply the strategic document 

„European Forensic 2020” created by the European Network of Forensic Science Institutes, ENFSI. 

Keywords: Forensic expertise, the Code of Criminal Procedure, Quality management, 

international agreements. 

 
 

1. Considerations on the evolution and regulation of forensic expertise 
 

The theoretical approach of the expertise as evidence in criminal proceedings, with 
emphasis on forensic expertise and also on the expert, involves the research of development 
and occurrence of forensic expertise in time and space. 

,,The art and technique of criminal investigation”1 or,,The science process”2 or 
„Forensic sciences” - concept commonly used worldwide, shows the interference of 
forensic technique with criminal investigation with the purpose of identifying the truth, 
verifying and clarifying the necessary data for crimes detection, identifying perpetrators 
and bringing evidence in the Romanian judicial system. 

                                                 
∗ authorized forensic experts from National Forensic Science Institute within the Romanian Police, PhD student of ,,Titu 

Maiorescu“University of Bucharest, e-mail:inecula2003@yahoo.com 
1 Nepote Jean, ,,Situation actuelle et tendance d’evaluation de la criminalistique”, Revue Internationale de Police 

Criminelle, nr.348, Paris, 1983, p.2 
2 Bouzat Pierre, Pinatel Jean, Traite de droit et de criminologie, T. I, Publishing Sirey, Paris, 1963, pp.3-11 
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In Romania, this year we celebrate 100 years of forensic dactyloscopic expertise, one 
of the evidences in criminal proceedings, which contributes to the pursuit of truth and fair 
settlement of the case for the administration of justice. 

The premise of identifying persons in legal practice is positioned starting since 1914 
when Romania and France started to implement the dactyloscopic identification system to 
identify offenders on latent fingerprints, thanks to the research conducted by Prof. Nicolae 
Minovici, who in 1896 identified the author of a theft from a printing house due to the 
latent fingerprint left on a piece of paper, out of where the author took a sum of money and 
in 1914,,,Nicolae Episcopescu, head of the Division of identity and image of the Capital 
Police, presented in court the first dactyloscopic expertise in case of a theft committed in 
Bucharest in 27-31 august 1914”3. 

 Scientific research and the application of forensic technology in the judiciary system 
has seen an upward trend after 1970, when the Forensic Institute of the Romanian Police 
was founded. It was managed for 10 years (1976-1985), by a titan of Romanian forensic, dr. 
Ion Anghelescu, who published the monumental work „Practical treaty of forensic 
science”4 in 5 volumes, where one of the key areas presented is persons and unknown 
bodies identification methods.  

During 1976-1980, Romania was ranked as the third country in the world with regards 
to the advanced stage of mono and dactyloscopic classification and codification. 

Today, the growing importance of forensic science and Romanian forensic specialists 
concerns to modernize and optimize the activities of the scientific police, which covers both 
operational development - as the implementation of standards and manuals of good practice 
in the process of adapting to UE standards, and also functional development - such as: 
expanding the analysis and expertise capability by establishing new laboratories and 
purchasing new equipment of the last generation, allowing a wider approach of traces and 
material means of evidence in order to increase the scientific evidence of the prosecutor in 
the judicial process and to maintain professional competence. 

The National Forensic Institute within the Romanian Police, a prestigious institution at 
national and international level, carries out the forensic expertise in a highly scientific level, 
forensic experts taking benefit of advanced IT technology and continuous training internationally. 

 In recent years the accreditation of forensic expertise laboratories in Romania is an 
upward trend, which provides the capability, credibility, validation and recognition of their 
work methods in the judicial process by national and international courts.  

In national legislation the forensic expertise is regulated in: 
• The new Code of Criminal Procedure (01.02.2014), the expertise is regulated in Title 

IV, Chapter VII, Articles 172 - 191. The art.172 par. (1) provides - An expertise is 
ordered when for the establishment, clarification and evaluation of some facts or 
circumstances which may be important for finding the truth in question is required 
also the opinion of an expert, and the expertise report is mentioned in Article 97 
para. (2), letter e; 

• Government Ordinance no. 75/24.08.2000 modified by Law nr.156/2011 which 
provides that: judicial forensic expertises are carried out by authorized forensic 
experts who work in public institutions or public or private laboratories specialized 
constituted according to law. 

                                                 
3 Terbancea Moise, �urai Constantin, Cotu�iu Lidia, Simionescu Anca, Romanian School of Criminology, Cultural 

Services, Media and Publishing, Bucharest, 1975, pp.47-48 
4 Anghelescu Ion & co., Practical treaty of forensic science, vol. I-V, Publishing Home Office, Bucharest, 1976-1985 
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• Law no. 218/2002 on the organization and functioning of the Romanian Police, 
published in the Official Gazette no.305 of May 9, 2002, in paragraph 15 of article 
26, - elaborating forensic expertise reports through accredited laboratories and 
specialists, according to the law.  

• Law 255/2013 for the implementation of Law no. 135/2010 on the Code of Criminal 
Procedure, which states in Article 52 that Law. 218/2002 on the organization and 
functioning of the Romanian Police amends Article 26 (1) paragraph 15 -Uses 
technical and scientific methods in investigating the crime scene and examining the 
evidence and material evidence, elaborating forensic expertises through their 
certified specialists and experts and forensic reports finding, interpretation reports of 
latents, criminal behavior or criminal personality.  

• Government Decision no.368 of 3 July 1998 on the establishment of the National 
Institute of Forensic Expertise – INEC; 

• Law no. 247/2005, according to Art.IX-2 and X-2 of Title XVI National 
Anticorruption Directorate and DIOCT can call the private experts at home and 
abroad (4) -The technical and scientific reports and expertises can be performed by 
other specialists and experts from public and private Romanian or foreign 
institutions, organized according to the law, and also by specialists or individual 
experts authorized or recognized by law. 

According to the new Code of Criminal Procedure, the expertise is ordered upon 
request or ex officio, by the criminal investigation authority, through a reasoned order, and 
during the trial it is ordered by the court, through a reasoned conclusion, when for 
establishing, clarifying or evaluating some facts or circumstances which may be important 
for finding the truth in question, it is required also the opinion of an expert5.  

The same article, paragraph (4) provides that the expertise is carried out by official 
experts from laboratories or specialized institutions or by authorized independent experts in 
the country or abroad, under the law. 

Forensic expertises are usually conducted to: 
 I. National Forensic Institute of the Romanian Police6, accredited by the Accreditation 

Certificate no. LI459/18.12.2006 by the national accreditation body RENAR according to 
EN ISO/IEC 17025:2005 and affiliated to European Network of Forensic Science Institutes 
(ENFSI). 

II. National Institute of Forensic Expertise (INEC)7 - a public institution with legal 
personality under the Ministry of Justice, affiliated in 2001 to European Network of 
Forensic Science Institutes (ENFSI) and accredited according to EN ISO/IEC 17025:2005. 

 III. Public and Private forensic expertise laboratories. 
Judicial forensic fields are supported by the positive trend of scientific research results 

embodied in new methods and technical means of investigating the forensic crime scene, 
providing quality research - source of scientific evidence, and the advent of equipment and 
software ware dedicated to the examination/analysis of evidence in forensic laboratories. 

According to article 2, paragraph 2 of the Ordinance no. 75/2000, amended by Law 
no.156/2011, the forensic expertise is structured in the following areas: 

1. the graphic expertise and the technique of documents; 

                                                 
5 Law no. 135/2010, The Code of Criminal Procedure, article 172, para.(1) published in the Official Gazette no. 486, 

Bucharest, 15 July, 2010.  
6 http://www. politiaromana.ro 
7 http://www.inec.ro 
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2. the dactyloscopic expertise; 
3. the traseological expertise of traces left of beings and objects; 
4. the ballistic expertise of weapons and ammunition; 
5. the physico-chemical expertise of material evidence; 
6. the forensic expertise of land traffic accidents; 
7. the forensic expertise of air traffic accidents; 
8. the forensic expertise of river and sea traffic accidents; 
9. the forensic expertise of explosions and fires; 
10. the forensic expertise of voice and speech; 
11. the forensic expertise of images; 
12. the biological forensic expertise; 
13. the genetic judicial expertise; 
14. the expertise of applications and computer data; 
15. the expertise of simulated behavior detection ( polygraph ); 
16. the expertise of drugs and narcotics. 
According to Ordinance No.75 of 2000, the 1011 forensic authorized experts 

(including 251 dactiloscopic authorized experts) are comprised in the nominal Table 
published in the Official Gazette of Romania, Part IV, being established at the Ministry of 
Justice and posted on the website of the institution.  

Meanwhile, through the Ministry of Labour Order no.150/2013 and the National 
Statistics Institute Order no.132/2013 published in the Official Gazette no. 78/6 February 
2013, the occupation of forensic expert8 is mentioned in the List of occupations practiced in 
the national economy of Romania code 341102. 

At national level, the Development Strategy of justice as a public service ellaborated 
by the Ministry of Justice for 2010 - 2014, in Chapter 5, item 7 „Upgrading the status of 
some legal profession or related to the justice system” requires „increasing the number of 
judicial experts, reforming the profession of forensic expert, eliminating the state monopoly 
on the activity of forensic expertise”.9 

 At European level, the European Commission for the Efficiency of Justice, an 
authority established by the Council of Ministers of Council of Europe in September 2002, 
in order to assess the effectiveness of judicial systems, developed in 2012 a document 
regarding „the European judicial systems, efficiency and quality of justice based on data 
provided by EU Member States in 2010.  

According to the official statistics of this institution, in Romania in 2010 the number 
of judicial experts compared to the number of judges was 1,1%”10. 

 In the Romanian Police, the activity of forensic expertise is organized under the Law 
no.218/2002 regarding the organization and functioning of the Romanian Police and under 
the provisions IGPR no. 131 of 28.12.2012, and related to this it exist a Code of Conduct 
for expert, specialist and forensic technician developed by the National Forensic Institute11. 
The authorized forensic expert is the employee of Romanian Police within the forensic 
structures and the laboratories for the analysis of drugs and narcotics that has his 

                                                 
8 National Statistics Institute Order no.132/2013, published in the Official Gazette no. 78, Bucharest, 6 February 2013. 
9 Romania Ministry of Justice, Development Strategy of justice as a public service elaborated by the for 2010 - 2014, 

Chapter 5, item 7, Bucharest, 2010.  
10 http://www.coe.int/cepej. 
11 National Forensic Institute of the Romanian Police, The Ethics Code of the expert, specialist and forensic technician, 

Bucharest, 2010. 
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qualification and professional skills recognized, due to the passing of an examinations held 
under this provision.  

The legislature introduced in the New Code of Criminal Procedure new regulations: 
photographing and fingerprinting the suspect, the defendant or other persons,,paragraph 
(1):, The criminal prosecution authority may require photographing and fingerprinting the 
suspect or the defendant or others, even without their consent; paragraph (3):,,If it is 
necessary to identify the fingerprints that have been found on some objects, the criminal 
prosecution authority may require fingerprinting the persons that allegedly had contact with 
those objects12. 

This regulation supports the procedure of obtaining the fingerprints model of 
comparison required for the dactyloscopic forensic expertise. 

The activity of the Forensic dactiloscopic expertise Laboratory is accredited with,,the 
international standard applicable to the accreditation of forensic laboratories”13 of the 
Romanian Police and it is regulated in the following documents:  

• Working specific procedure for examining latent fingerprints and fingerprints 
impressions, ( PSL code 02-01 ); 

• Working instruction on fingerprint identification Process (ACE -V ) and different 
opinions Procedure ( POD ), ( IL code 02-12 ); 

• Working instructions on the use of AFIS Morphotrak system and the operation of 
fingerprint card indexes ( IL code 02-01 ); 

• Working instruction on self-classification of latent fingerprints and fingerprints 
impressions and coding of their details in the AFIS system, IL 02-02 code; 

• Manual of Best Practices of the dactyloscopic working Group developed by ENFSI; 
• Fingerprint identification Methodology developed by INTERPOL; 
• Quality Manual of forensic expertise laboratories developed at the Forensic National 

Institute. 
The technical means used in the forensic dactyloscopic laboratory record constant 

evolution, starting from the classic examination with the dactyloscopic magnifier and 
fingerprint ink printing, today we see at european level automatic examinations among 
AFIS systems of the member states. 

Recently, the National Forensic Institute acquired through projects financed with EU funds: 
• the system for capturing and improving the image of latent fingerprints (DCS-4 

Latent Fingerprint Enhancement) that include a specialized software, a digital 
camera Nikon D800, a filter system and a lighting system with variable wavelength 
(405, 445, 470, 500, 535, 590 and 625nm ) using LED technology, compatible with 
dedicated software Adobe Photoshop CS4, very useful in capturing and processing 
latent fingerprints in order to examin them. 

•  the comparator microscope FSM Leica for microscopic examination of latent 
fingerprints and the shape of the papillary ridges relief, as well as the shape, number 
and relative position of pores per unit of measure. 

 The electronic fingerprinting station LSS Morpho (8) for purchasing papillary impressions. 
In a dactyloscopic expertise of palm and plantar latent prints it is essential for the 

expert to apply the Process of dactylosopic identification (ACE -V) – a theoretical and 
practical reference point for issuing a conclusion of identification or exclusion of the 

                                                 
12 Law no. 135/2010, The Code of Criminal Procedure, article 196, para. (1-3)  
13 SR EN ISO/IEC 17025:2005 - General reguirement for the competence of testing and calibration laboratories. 
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common source of origin. Regarding the minimum amount of evidence, in order to 
establish an identification (common source of origin), it is necessary to exist at least 12 
macroscopic dactyloscopic details from at least 4 different categories, coincident in size, 
shape and placement, requirement doubled by the absence of any negative detail as well as 
the objective quality of the details that make up a papillary profile to be unique and precise. 

Regarding the content of the expertise report, Code of Criminal Procedure provides the 
three parts: introductory, expository (the description of the operations when making the 
expertise, the methods, the programs and the equipment used) and conclusions14. In the 
dactyloscopic forensic expertise the conclusions are clear (positive/negative) and of 
impossibility, and the wording should be short, clear, precise, unambiguous, direct to the 
point and to answer the questions posed in the document layout. 

Regarding the probability conclusion in the dactyloscopic expertise, the International 
Association for Identification (IAI) expressed its official position at the 95th International 
Educational Conference,,based on the progress of science and on the scientific research,” 
any member, officer or certified fingerprint examiner who initiates or expresses written or 
oral reports or testimony on dactyloscopic identification possible or probable or, when in a 
judicial proceeding is asked to provide such reports or testimony, does not authorize to 
declare that the fingerprint in question could be someone else’s, it should be considered that 
it is engaged in an improper conduct of a member”15. 

In the current Code of Criminal Procedure a new regulation aims,the genetic judicial 
expertise”16 on biological samples collected from individuals or other samples that have 
been found or lifted from the criminal scene. 

 The judicial genetic expertise is made within forensic institutions, an institution or a 
specialized laboratory or any other specialized institutions certified and accredited for this 
type of analysis. Biological samples collected during the body examination can be used to 
identify genetic profile record. Data obtained from judicial genetic expertise is personal 
data protected by law. 

During criminal proceedings according to Art.175 The new Code of Criminal 
Procedure,( Rights and obligations of the expert), the expert has the right: 

• to take note of the file material necessary for the expertise; 
• to refuse the expertise for the same reasons that the witness may refuse to testify; 
• to seek clarification from the judicial body that ordered the expertise on specific facts 

or circumstances of the case to be evaluated; 
• to require clarification from the parties or the main subjects with the consent and 

under the conditions established by judicial organs; 
• the fee for the work to carry out expertise; 
• the protection measures (The new Code of Criminal Procedure art125) 
The expert has also the obligation: 

to present to the criminal prosecution body or the court whenever he is called; 
to elaborate the expertise report with compliance to it’s deadline set in the motivated 
ordinance of criminal prosecution body or in the court reasoned conclusion. The term may 
be extended, at the request of the expert for founded reason without granted extension to 
total more than 6 months. 

                                                 
14Law no.135/2010, The Code of Criminal Procedure, article 178, para. (4) 
15 The International Association for Identification (IAI) by Resolution No. 18 USA, 16 July 2010. https://www.theiai.org. 
16 Law no.135/2010, The Criminal Procedure Code, article 191. 
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In new Code of Criminal Procedure,,Judicial misconduct”17 is governed the judicial 
imposition of a fine from 500 lei to 5,000 lei of the misconduct during trial of an expert 
appointed by the judicial body according to law (delay of tasks received, not respecting the 
deadline, preventing the accomplishment of the expertise by any other person, unjustified 
absence at the request of the criminal prosecution body or the court, the expert disrespectful 
manifestations to a judge or prosecutor). 

An important objective for the next period is dedicated to the implementation at a 
national level of the measures of the multiannual framework Programme Horizont 2020 
ellaborated by the European Network of Forensic Institutes (ENFSI) adopted at the end of 
2011 by the European Union Council regarding European Forensics in 2020 and the 
organization and the development of the forensic infrastructure in Europe. 

The document emphasizes the need to establish standards in forensic science, the 
importance of quality standards and the need to introduce and implement common 
standards for forensic service providers, as well as the intention to create in the European 
Union, up to 2020, The European Criminal Area in which law enforcement authorities of 
all member states work according to a common, standardized approach, that should 
increase close cooperation between police and judicial authorities.  

At European level,,Member States will accredit forensic service providers carrying out 
laboratory activities until November 30, 2015”18. 

At national level, the provisions of the Council framework Decision - 2009/905/JHA 
were transposed into the national law through GO no. 10 of 25 July 2012,,on automated 
searches of reference data in the relation to the European Union member states and the 
ensurance of recognition of the laboratory activities related to the dactyloscopic data”19.Began 
in 2006, the accreditation process of forensic laboratory activities within the National 
Forensic Institute has now reached the final phase in the regional forensic laboratories, which 
annually conduct over 25.000 Forensic expertises, having analyzed over 500,000 samples.  

Proffesional training of experts is an essential element in having forensic expertises 
done and thereby The National Forensic Institute actively participates in working group 
meetings of ENFSI and ICPO-INTERPOL and carries two European projects in the field 
training component: 
Project „Complying with EU regulations in matters of automated exchange of 
dactyloscopic data and quality management system in combating terrorism and cross-
border crime across Europe“ conducted in 2012-2014, that aims to specialized training for 
specialists and forensic experts. 
 ISEC project „Enhancing Security and Justice in the European Union by implementing 
Prum tools and application of International Standards for quality in forensic activity” 
conducted in 2013-2015 – the training of specialists and forensic experts benefitting the 
experience of some reputed national and international lecturers. 

                                                 
17 ibid, article 283. 
18 Council framework Decision - 2009/905/JHA of 30 November 2009 on Accreditation of forensic service providers 

carrying out laboratory activities, Official Journal of the European Union article 7 para.(2), L.322/14. 
19 Law no. 22 of 4 March 2013, Government Ordinance no.10 from 25July 2012, published in Official Gazette no. 536, 

Bucharest, 2012 
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Conclusions 

 

I. In order to support the reform of the legislative framework regarding the institution 
of judicial forensic expertise and expert in Romania, in my personal opinion, as a result of 
judicial practice, I think that it is necessary that: 

A) The Nominal Table of authorized forensic experts should be: 
1. restructured by detailing the professional status of each authorized forensic expert 

registered in the table, depending on the place of work of a forensic expert, professional 
office, field and specialized training, length of occupation, effective contacts ( nr.telefon e- 
mail, Web site etc) any special mention, „with the right to exercise” or „without the right to 
exercise” or „suspended”. 

2. updated according to the requests for inclusion of new forensic experts authorized 
or eject those who died or lost this quality. 

B. The growth of the working group on interministrial MJ-MAI regarding the process 
of ellaborating and implementing of legislation under Law no. 156/2011. 

C. The initiation and promotion of a draft law on the profession of private forensic 
expert, the establishment, organization and functioning of the College of Forensic Experts 
in Romania, an area not covered by Law no. 156/2011. 

II. Applying new methods and techniques in Romanian forensic science laboratories 
relieves the importance of the forensics as a science, granted by forensic experts in 
Romania by modernizing and optimizing scientific activities. 

III. Implementation of standards and good practice manuals in forensic activity marks 
the increased capability, reliability and validity of forensic activity in the Romanian justice 
system and community. 

IV. Forensic databases contribute to ensure citizen safety and security, and automated 
exchange of data by Member States in the European Union ensures the participation of 
Romania with other countries on international police cooperation in combating cross border 
crime and the technical ability to intervene in major human casualty events. 

V. Methods and technical means applied in forensic expertise laboratories must be 
known through scientific events of this kind, thus contributing to the development of the 
Romanian school of forensic science and also support the training of students, graduates 
and even Romanian judicial magistrates. ”This work was supported by the strategic grant 
POSDRU/156/1.5/S/141699,Project ID 141699, co-financed by the European Social Fund 
within the Sectorial Operational Program Human Resourses Development 2007-2013” 
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HUMAN DIGNITY CONCEPT  
AND DISCRIMINATION  

 
Izabela BRATILOVEANU* 

 

Abstract: The Constitution of Romania revised in 20031 sets and guarantees in art. 1 par. (3) as 

supreme value the human dignity, the rights and freedoms of citizens, the free development of the 

human personality, justice and political pluralism. In a general manner, it can be noted the central 

character of the human dignity in human rights declarations following the Second World War and 

within the States constitutions. The human dignity concept creates the possibility to renounce to a 

formal approach of equality in favour of a substantial equality. In analyzing the existence of 

discrimination, the attention should be focused on the impact the regulation has on those affected. 

The purpose of non-discrimination is to prevent the violation of human dignity, by imposing or 

perpetuating the idea according to which an individual or group negatively affected by the difference 

in legal treatment is less capable or less worthy of recognition and appreciation as a human being or 

as a member of the society. Human dignity is useful as well in terms of the analysis of justifying 

discrimination in accordance with constitutional requirements.  

 Keywords: supreme value; human dignity; discrimination.  

 
 
I. Human Dignity Concept in Constitutional Texts  
 

At the European level, dignity is included in the constitutions text of most States, as 
follows:  

- The Preamble of the Irish Constitution of July 1st 1937: ”In the name of the Most 
Holy Trinity, from Whom is all authority and to Whom, as our final end, all actions both of 
men and States must be referred, we, the people of Éire, humbly acknowledging all our 
obligations to our Divine Lord, Jesus Christ, Who sustained our fathers through centuries of 
trial, gratefully remembering their heroic and unremitting struggle to regain the rightful 
independence of our Nation, and seeking to promote the common good, with due 
observance of Prudence, Justice and Charity, so that the dignity and freedom of the 

individual may be assured, the unity of our country restored, and concord established”;  
- in the Preamble of the Constitution in Bremen of 1947: ”shaken by the destruction 

that the national socialist authoritarian regime caused to the free town of Hanseatic Bremen, 
with a secular tradition, in disregard of the personal freedom and the dignity of man, the 
citizens in this State who want the creation of a social life order, where shall be pursued 
social justice, human solidarity and peace where the economically weak subject is protected 
against exploitation and a dignified existence is ensured for all the persons who want to 
work” and in art. 26 par. (1) which states ”The respect for the dignity of each person”;  

- The German fundamental law of 1949 stipulated in art.1: ”Human dignity is 
inviolable. To respect and protect it is the obligation of all state authorities”, and art. 79 par. 
(3) states that there is allowed no change of the Constitution of Germany regarding the 
principles set out in articles from 1 to 20;  

                                                 
* PhD student, Faculty of Law and Social Sciences, University of Craiova. 
1 Official Gazette no. 767 of October 31st 2003. 
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There can be identified two periods characterized by an increase of the use of the 
dignity concept in the constitutional texts in Europe: the fall of dictatorships in Greece, 
Portugal and Spain in the 7th decade of last century and in the 9th decade, the transition to 
democracy of the countries in the Central and Eastern Europe.  

Thus, dignity is contained in art. 2 par.(1) of the Greek Constitution of 1975 which 
states that”The respect and protection of human dignity represents the fundamental 
obligation of the State”. The Portuguese Constitution of 1976, in art.1 states:”Portugal is a 
sovereign republic, based on the principles of human dignity and the will of the people” and 
as well in art. 13 par.(1) which states that”All the citizens have the same social dignity and 
are equal before the law”. The Spanish Constitution of 1978 includes dignity in art. 10 
para.(1):”The person’s dignity, the inviolable rights are innate, the free development of 
personality, the respect of the laws and the rights of others represent the foundation of the 
political order and social peace”.  

The Constitution of Romania revised in 2003, in art.1 par. (3), stipulates that”Romania 
is a democratic and social state, governed by the rule of law, in which human dignity, the 
citizens' rights and freedoms, the free development of the man personality, justice and 
political pluralism represent supreme values, in the spirit of the democratic traditions of the 
Romanian people and the ideals of the Revolution of December 1989, and shall be 
guaranteed”. Other more recent references are included in: art. 21 of the Lithuanian 
Constitution of 1992 (”A person shall be inviolable”); the Brandenburg Constitution of 
1992, art. 7, par. (2) (”Each person shall owe the other the recognition of its dignity”; the 
Constitution of Saxony of 1992, art. 14, par. (2) (”The inviolability of the human dignity is 
the source of all basic rights”); the Constitution of Estonia of 1993, art. 10 („The rights, 
freedoms and duties that are provided for in this Chapter shall not preclude other rights, 
freedoms and duties which arise from the spirit of the Constitution or are in accordance 
therewith, and conform to the principles of human dignity and of a state based on social 
justice, democracy, and the rule of law”); the Polish Constitution of 1997 states in its 
Preamble that ”We call upon all those who will apply this Constitution for the good of the 
Third Republic to do so paying respect to the inherent dignity of the person, his or her right 
to freedom, the obligation of solidarity with others”, and in art. 3 is stated the dignity as ”a 
source of freedoms and rights of persons and citizens”; the Swiss Constitution of 1997 
contains the term in several articles, namely: in art. 7 (”Human dignity is to be respected 
and protected”), art. 12 (”Whoever is in distress without the ability to take care of him- or 
herself has the right to help and assistance and to the means indispensable for a life led in 
human dignity”), art.119 a (1) (”The Federation provides regulation for transplantation of 
organs, tissue, and cells. It thereby protects human dignity”), art.120 par.(2) (”The 
Federation shall legislate on the use of the reproductive and genetic material of animals, 
plants, and other organisms. In doing so, it shall take into account the dignity of creation 
and the security of man, animal and environment, and shall protect the genetic multiplicity 
of animal and vegetal species”), art. 119 par.(2) (”The Federation shall legislate on the use 
of human reproductive and genetic material. It shall ensure the protection of human dignity, 
of personality, and of family”). Art. 21 of the Russian Constitution of 1993 states:”The 
dignity of the person shall be protected by the state. No circumstance may be used as a 
pretext for belittling it. No one may be subjected to torture, violence or any other harsh or 
humiliating treatment or punishment. No one may be subjected to medical, scientific or 
other experiments without his or her free consent”.  
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On the American continent, the Constitution of Mexico of 1917 stipulated: ”Education in 
each state shall contribute to better human relationships, not only with the elements which 
contribute toward strengthening and at the same time inculcating, together with respect for the 
dignity of the person and the integrity of the family, the conviction of the general interest of 
society, but also by the care which it devotes to the ideals of brotherhood and equality of 
rights of all men, avoiding privileges of race, creed, class, sex, or persons”. The Constitution 
of Ecuador of 1929 stipulated that”The State shall particularly protect the worker and the 
farmer, and shall legislate so that the justice principles to be achieved in the sphere of the 
economic life, ensuring for all the persons a minimum welfare standard, compatible with 
human dignity”. The Constitution of Brazil of 1988 sets in art.1 that this State if ”founded on 
sovereignty, citizenship, dignity of the human person, among other things”.  

 
 

II. Human Dignity in the Context of Discrimination  
 

The human dignity concept creates the possibility to renounce to a formal approach of 
equality in favour of a substantial equality. In analyzing the existence of discrimination, the 
attention should be focused on the impact the regulation has on those affected. Not any 
difference in legal treatment based on a non-discrimination criterion or a similar one is 
prohibited. Discrimination should be identified by its effects. The purpose of non-
discrimination is to prevent the violation of human dignity by imposing or perpetuating the 
idea according to which an individual or a group negatively affected by the difference in 
legal treatment is less capable or less worthy of recognition and appreciation as a human 
being or as a member of the society. The reference to dignity extends the sphere of non-
discrimination criteria, being prohibited all differences of legal treatment infringing dignity, 
regardless of whether such legal treatment is based on a criterion of non-discrimination 
expressly provided for or not. Therefore, a distinction of legal treatment founded on a non-
discrimination criterion2 expressly provided for is formally discriminatory, but it is actually 
discriminatory only if turns out that it infringes human dignity.  

Dignity is inherent to all human beings, which implies that each person’s dignity is 
equal to the dignity of any other person. Therefore, the State shall equally treat everyone 
with care and respect, each person being as worthy of consideration just like any other 
member of the society. Dignity is an innate attribute of the human beings, independent of 
other achievements, merits or facts thereof. Certainly there are some people more 
intelligent than others, they register more achievements and are more gifted than others; 
however, dignity is assigned to each of them, automatically and in equal”quantities” by 
birth. The fact that the human person has dignity requires a specific type of reaction - the 
respect for the intrinsic value it implies. In other words, human beings should be treated by 
all the other persons and by the State in ways that denote respect for their dignity. As 
respecting dignity inherent to the human being means respecting the person itself, in its 
essence, in what makes it a human being and not an animal or a thing; this represents, in 
short, the respect for its intrinsic and inviolable value, its humanity3. We should emphasize 
the fact that human dignity, as an essential feature thereof, cannot be lost, disposed or 

                                                 
2 Art. 4. Par. (2) of the Constitution lists the non-discrimination criteria, namely : race, nationality, ethnic origin, language, 

religion, sex, opinion, political affiliation, fortune and social origin. For a comment to art. 4 of the Constitution please see 
D.C. D�ni�or, Constitu�ia României comentat�. Titlul I. Principii generale, U.J., 2009, pp. 147-196.  

3 D. Proulx, Le concept de dignité et son usage en contexte de discrimination: deux Chartes, deux modèles, Revue du 
Barreau, Numéro Special, p. 498. 



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

323

revoked by the State, but it can be affected by the failure to show respect, by means of a 
treatment of the human person as it would not have an inherent value or would have a lower 
value compared to others.  

An important aspect that should be taken into consideration is that the way a person 
perceives itself as being valuable is decisively determined by how it is treated by the others. 
Protecting human dignity implies focusing the analysis on the ways in which the treatment 
of the human being by the others or by the State diminishes their self-esteem. Regulations 
implying that a human person or a group have a lower value and are not full right members 
of the society, compromise dignity.  

Taking into consideration dignity in the context of the equality analysis means 
considering as inadmissible all the differentiated legal treatments that treat certain persons 
or groups as being inferior, humiliating them, unreasonably considering them less capable 
or having less dignity than the other members of the society. From the same point of view, 
human dignity means recognizing an equal value to every human being, the citizens and 
institutions should act in ways that bring no harm or deny the intrinsic importance of each 
individual person.  

The purpose of non-discrimination is to prevent the violation of dignity by promoting 
or perpetuating disadvantages, stereotypes or prejudices. All the persons should enjoy equal 
recognition under the law as human beings, equally deserving care and respect. The 
difference in legal treatment infringes the dignity of an individual or a group when the 
differential treatment is based on the stereotyped use of the group or the presumptive 
personal characteristics.  

Dignity is harmed when the individual or the group is ignored, marginalized, not taken 
into consideration, and the difference in the legal treatment does not take into account the 
needs, the capacities, the individual merits and the context that are at the basis of all these 
differences. Dignity is enhanced by laws that take into consideration all the characteristic 
features that are relevant for participation or access, thus acknowledging the full place of 
each person within the society.  

Assimilating an individual to a group of people, formed on the basis of non-
discrimination criteria and others and conversely, depriving an individual of the group to 
which it belongs and which confers him a social affiliation represents an infringement of 
the person, understood as a whole. The singularity of the person is questioned from the 
moment when, by reference to a group, the person is reduced to only one of its 
characteristics, ethnic, racial, political, religious or, in addition, genetic4. On the other hand, 
including a person into a group of people, without its consent, brings harm to dignity, if in 
this way a humiliating prejudice is promoted. Dignity substantiates the right of the person 
to be presented under the appearance he wants5.  

Taking into consideration the person exclusively on the basis of its affiliation group is 
discriminatory, as it does not take into account the possibility of that person to define itself, 
by and for itself. In other words, it means treating a person not as a unique being, but only 
as a member of a group. Dignity and autonomy are otherwise connected concepts, acting as 
autonomous agents and making decisions about ourselves and relating to the way we want 

                                                 
4 M. Castillo, Les compétences du tribunal pénal pour Yougoslavie, R.G.D.I.P., 1994, p.74. 
5 D.C. D�ni�or, Gh. D�ni�or, Demnitatea omului: valoarea suprem� a statului român, Revista de �tiin�e Juridice, No. 29 

(1)/2004, p.9.  
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our life to be, ”our personal integrity and the sense of dignity and self-esteem acquires a 
concrete value”6.  

Several contextual factors allow to establish when a differential treatment constitutes a 
discrimination, determining whether the distinction or the legislative impact have the effect 
of damaging dignity. These factors are indicators of cases of impairment of dignity and they 
can be aggravating if they indicate the infringement brought to dignity and mitigating if 
they on the contrary indicate the infringement of dignity.  

Firstly, if the complainant belongs to a historical group unfavoured by vulnerability, 
prejudices and stereotypes, this is indicative of judging a regulation as affecting its dignity. 
In such a circumstance, the person already finding itself in an unjust situation, the new 
regulation bringing an additional treatment difference, it will contribute to perpetuating the 
unfair social characterization. The legislation impact will therefore be much stronger as the 
target group is already facing social or economic barriers. It should be noted that a pre-
existing disadvantageous situation does not necessarily mean that a differentiated legal 
treatment will affect dignity. But the existence of a historical marginalization of a certain 
group represents a warning signal that should make us cautious as an apparently minor 
exclusion can perpetuate the previous systematic exclusion practices.  

Secondly, a difference of legal treatment that is based on one of the criteria of non-
discrimination or another similar one, does not constitute discrimination if it takes into 
account the differences relating to the features or the actual situation of the persons, when 
these differences are relevant for the participation or access. A regulation, viewed from the 
real equality point of view, should sometimes make distinctions depending on the criteria of 
non-discrimination or other similar ones, in order to avoid a discriminatory exclusion. It is 
important that the law meets the needs, the capacities and the personal situation of those to 
whom it is addressed. If it were omitted to take into consideration the relevant inherent 
differences, a regulation that would treat them the same as the others, those with different 
needs, in fact would treat them worse than the others. In this respect, the Constitutional Court 
states that the provisions of art. 16 par. (1) of the Constitution does not concern ”the identity 
of legal treatment on the application of certain measures, regardless of their nature. In this 
way it shall be justified not only the admissibility of a legal treatment different towards 
certain people, but its necessity as well”7. In this case, the differentiated legal treatment is 
justifiable if required in order to avoid exclusion, marginalization or harming the individual or 
the group envisaged by the regulation and if it meets their needs. In other words, the 
differentiated treatment is non-discriminatory if based on egalitarian considerations.  

Dignity implies recognition of a right to difference, which takes into consideration the 
singularity of the person, being the right to respect a certain difference that constitutes the 
personal identity.  

Human dignity is primarily affected by regulations that have as their object or effect to 
perpetuate stereotypes, to devalue or marginalize a person or a group based on some 
personal characteristics and, secondly, when the persons or the groups are treated in an 
unfair manner, without taking into account the real situation, the needs, capacities and the 
merits of the individual.  

A prejudgement is a preconceived idea of a person and often misleading and 
unfavourable, imposed by the environment or education8. A difference of legal treatment 

                                                 
6 C. McCrudden, Human dignity and equality law after Coleman, European Gender Equality Law Review nr. 2/2008, p.16. 
7 D.C. D�ni�or, Gh. D�ni�or, op. cit., p.9. 
8 NODEX, 2002. 
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based on a prejudgement suggests a conviction about the inferior value of certain persons. 
Differentiated legal treatments make from an important aspect of human identity the target 
of stigmatization, humiliation and an excuse to refuse them such tangible benefit. Since the 
types of characteristics that serve people to assess themselves are the same as the ones by 
which they define themselves as individuals and by which they identify themselves as the 
members of a group, prejudgements harm dignity by assigning a certain negative value to 
some personal characteristics. Race, gender, ethnicity, nationality are characteristics related 
to personal identity and that people should be proud of, but they are used in order to 
classify individuals or groups as being less worthy to be recognized and valued as the 
members of the society or as human beings. For example, the age criterion has been 
unreasonably used in order to characterize a person as a whole, without taking into account 
other features and capacities, basically reducing the person to one single aspect of its 
identity. The information we hold related to the way of proceeding in the past are an 
important indication in determining if the difference in treatment legally established aims at 
perpetuating previous practices.  

Infringement of dignity has significance not only in terms of subjective legislature, 
that means if, by means of regulation, it aimed at promoting the idea of an inferior moral 
status of certain individuals or groups, but also taking into account the social or objective 
significance of some forms of behaviour.  

Stereotypes are incorrect generalizations about the characteristics or the features of a 
person or group, undesirable characteristics or that some members of the group or the group 
itself do not have. Generalization is not required to have negative connotations, but there 
are two essential aspects: the fact that by using stereotypes is avoided an analysis as regards 
the real features and capacities of a certain individual, but also the fact that they result from 
generalizations made by other persons about its person and not from its own attempts of 
self-definition by the inclusion in a certain group of people. Stereotypes are dangerous as 
they accredit the idea that a person is less valuable than others based on undesirable 
characteristics that the person in question does not possess and generalization may fail. And 
yet some stereotypes have negative connotations. Negative characteristics such as 
predisposition to commit crimes, the vice, lack of intelligence, that are distributed to the 
human race as a whole are falsely assigned to a target group. Prejudgements and 
stereotypes relating to the capacities and the features of some individuals or groups often 
represent the perpetuation of some old conceptions, deeply rooted regarding their inferior 
status. It is contrary to dignity the regulation promoting or perpetuating these characteristics 
as it accredits the idea that the persons or groups possessing them are less valuable than 
others. For example, the fact that the young people lack experience and therefore they are 
less capable of holding important positions. From the moment this way of perceiving the 
group gets spread, other persons as well will unfavourably treat them out of the belief that 
such a treatment reflects the way they deserve to be treated. The harm done to these 
persons’ dignity results from the fact that they are denied the access to benefits and 
opportunities to which all the others have access based on a wrong conception that the 
person or the group have features that make them less worthy of those benefits or less 
capable of taking advantage of those opportunities. Stereotypes evoke the fact that the 
persons they are applied to are inferior to others in a respect that is specific to the right that 
is denied to them (less capable to cope with the position duties), or inferior as human 
beings. It is not compulsory for the stereotype to exist before the legislative measure. 
However, such a regulation will transmit a clear message that the individuals or the group 
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members are less capable and less dignified to be acknowledged as the members of the 
society as compared to the others. The impact of legislation shall contribute to perpetuate 
and amplify the social attitudes assigning a status of inferiority to individuals or the 
targeted group.  

Dignity circumscribes the scope of equality: only differences in treatment imposing 
disadvantages, prejudgements or stereotypes and that tend to perpetuate the idea according 
to which certain individuals or groups are less valuable or less worthy to be acknowledged 
as human beings are discriminatory and therefore prohibited.  

It is not necessary that the person invoking dignity infringement by promoting 
stereotypes or prejudgements to prove its affiliation to a group, as it is not compulsory as 
well to prove that it was worse treated than others, but the fact that it was treated in 
unacceptable ways: its autonomy was diminished, it was arbitrarily denied a certain benefit 
or right, based on certain characteristics it does not have and was considered as being less 
worthy of being valued as a human being.  

The analysis moves away from an examination of the existence of non-discriminatory 
criteria that are the basis for the regulation toward an interpretative exercise that takes into 
consideration the entire social, political, legal context where the legislation operates. 
Therefore, beyond the distinctions used by the legislation the analysis takes into account the 
final effect of legislation on the group. The examination does not take into consideration the 
subjective perception of the legislator or the group members, but the overall context is 
envisaged in order to determine the social significance of the legislative measure. This 
approach is important as prejudgement or stereotype can also manifest in the case of 
legislation that apparently does not promote the idea according to which certain members of 
the society are not as valuable as the others. It is possible for the regulation to determine the 
distribution of opportunities and benefits not by excluding those with undesirable 
characteristics, but by establishing as distribution criteria the features of the dominant 
group, continuing in this form the previous exclusion practices. The social significance of 
legislation should not be assessed in relation to the time of enactment, but in relation to the 
moment its consequences were acknowledged for the dignity of those they affect. Once it 
has been established that legislation has the effect of excluding some individuals or groups 
in an unjustified way from opportunities and important benefits for what makes a dignified 
life, the legislator cannot invoke the fact according to which it did not intend to 
disadvantage a particular group or overlooked to anticipate that effect, but it has to 
demonstrate the relevance of the used restrictive condition9. Dignity can also be harmed by 
a failure to meet the special needs of certain individuals or groups which leads to their 
exclusion from certain social benefits and a full involvement within the society and on the 
long term to their marginalization and social exclusion. The message sent by such omission 
is that opportunities, aspirations, life projects of the persons omitted do not matter for the 
legislator. Dignity also implies a real equality of chances or access, all the persons must be 
given the opportunity to shape their own life project.  

By denying their access to opportunities and important social benefits based on certain 
preconceived ideas about who they are and what they can achieve, they are prevented to 
build the life they dream of, being forced to lead their life according to other persons’ 
wishes, to be what other people project them to be. This results not only in an 

                                                 
9 Equality should be judged not only in terms of the effect of the law on the targeted persons, but also on those it 

excludes from its field of application. See D.C. D�ni�or, Constitu�ia României comentat�. Titlul I. Principii generale, 
U.J., 2009, p.192.  
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underestimation of their capacities but also by blocking them to an inferior level of 
achievements and value, that does not reflect the level they were capable of and that is 
wrongly attributed to them, instead of being attributed to limitations they were forced to. 
This causes a long series of treatments perpetuating the status of lower value that is 
assigned to them. Furthermore, the disadvantaged groups can get used to inequality, 
ignored as regards the possibilities of social change, without any hope in improving the 
objective circumstances of their poverty, resigned to their destiny, willing to accept the 
legitimacy of the established order10.  

The more a benefit is important to a person’s full participation to the society, the more 
it must be underlined the fact that the exclusion from this benefit could suggest the idea that 
the members of the excluded group are treated as being less worthy of being acknowledged 
or valued as human beings or as members of the society.  

Dignity can be useful not only in the first stage, that of judging the existence of 
discrimination, but also during the second stage of judging the justification of discrimination 
in accordance with the constitutional requirements. The Constitutional Court rules that the 
equality principle is not synonymous with uniformity, so it involves the establishment of an 
equal treatment in situations that are not different, being admitted different legislative 
solutions for different situations11. The doctrine has rightly pointed out that ”the violation of 
the principle of equality and non-discrimination is when applying a differential treatment to 
certain equal cases, with no objective and reasonable motivation or if there is a disparity 
between the objective pursued by the unequal treatment and the means used”12, but also when 
the different treatment of certain different situations or the equal treatment of some different 
situations is contrary to the constitutional objectives and values, the human dignity being one 
of these values13. Discrimination is positive when it tends to correct a disadvantage, 
preconceived idea or stereotype, but this correction should not cause restrictive consequences 
in terms of freedom for the others, the possible restriction of their freedom should comply 
with the requirements imposed by art. 53 of the Constitution regarding the restriction of 
certain rights or freedoms exercise. The assertion of human dignity through discriminatory 
treatment can be understood as a valorisation criterion of the discrimination which exceeds 
the framework of art. 53, operating as well when the positive discrimination of certain persons 
does not create a limitation of rights and freedoms of others14.  

 

 
III. Perspectives  
 

Severely criticized by several authors, the use of dignity in the context of non-
discrimination remains controversial. The jurisprudence of the Canadian Supreme Court 
gives us an interesting reflection track. Considered for a long time as the main promoter of 
using dignity in the discrimination context, the recent case law has change its position, 
acknowledging that ”a series of difficulties arose from the attempt (...) to use human dignity 
as a legal test (...). As critics have pointed out, human dignity is an abstract and subjective 

                                                 
10 For further developments see D. Tharaud, V. Van der Plancke, Imposer des “discrimination positives” dans l’emploi: 

cers un conflict de dignités?, in S. Gaboriau and H. Pauliat (coord.), Justice, éthique et dignité. Actes du colloque 
organisé à Limoges. Les 19 et 20 novembre 2004, Pulim, 2006, p.236. 

11 Decision no. 113/2001 published in the Official Gazette no. 317 of June 14th 2001, Decision no. 139/2001 published 
in the Official Gazette no. 330 of June 20th 2001.  

12 Decision no. 107/2000 published in the Official Gazette no. 389 of August 21st 2000. 
13 D.C. D�ni�or, Gh. D�ni�or, op. cit., p.10. 
14 Ibid.  
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notion that (...) not only can become confusing and difficult to apply; it has been proven to 
be an additional burden for the equality claimants, rather than the philosophical 
improvement that was intended to be”15.  
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THE ANALYSIS OF THE DUTIES RECEIVED BY THE 
SECRETARY OF A TERRITORIAL-ADMINISTRATIVE UNIT 

FROM THE LOCAL OR COUNTY COUNCIL, FROM THE MAYOR 
OR FROM THE PRESIDENT OF THE COUNTY COUNCIL 

 
 Ivan Vasile IVANOFF* 

 

 
 Abstract: The study aims to review the tasks that the legal secretary of a territorial 

administrative unit receives both from the mayor/the president of the county council and the local 

council/the county council which add to job responsibilities and legal responsibilities, set out by the 

job description and by law.  

Keywords: tasks, legal secretary, powers, responsibilities 

  

 

 From the analysis of Law No. 215/2001 and of other normative acts, it can be noticed 
the existence of some clear precise regulations regarding the duties of the secretary of a 
territorial-administrative unit (Romanian: UAT) 

If the field of the attributions corresponding to the UAT secretary does not raise any 
issue in particular, or the need for further clarifications and specifications, the stipulation of 
the word „duties”, at paragraph h) article 117 of Law No. 215/2001, involves a more 
careful analysis, because the diverse and large range of the organisation and functioning 
regulations of the local and county councils, internal regulations and several provisions 
made by the mayors and the presidents of the county councils on increasing the duties of 
the UAT secretaries does not shed light upon this aspect, but on the contrary, it creates 
either confusions or misunderstandings many times. At any rate, the practice in the field is 
extremely diverse, and perhaps it is precisely this „creativity” the one to provide flavour to 
the public administration activity.  

Since no approach could be found on the analysis of the „duties” given by public 
authorities to the UAT secretaries, it has been considered that such an analysis could 
constitute a helping hand for strengthening the statute of these public servants on the one 
hand, while on the other it could constitute a source of inspiration for public authorities, in 
terms of making the practices in the field homogenous, but also for quantifying the 
consequences of giving the duties in question.  

Starting from the meaning of the word „duty”, the following explanations could be 
found in the dictionary.  

„TO CHARGE (WITH), synonymous with TO ASSIGN DUTIES: 1) (for persons) 
to make someone responsible for the accomplishment of something; to make someone 
accountable for a mission. 2) to make so that someone receives a duty; give a duty, mission 
or order to someone: The ministry charged him with researching; I take upon myself the 

duty to…1 
As it can be seen, there is a convergence between the grammatical meaning of the term 

and the legal meaning encountered, a fact which leads to the possibility of adding more 

                                                 
* Lecturer Ph.D. Associate scientific researcher, Valahia University of Targoviste 

1 Dex-http://dexonline.ro/definition 
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legal attributions to those of the UAT secretary, increasing his job description, if the 
normative acts require this.  

In some normative acts, the increase of the UAT secretary’s duties is done explicitly 
so that, in these situations, we cannot speak about „other duties”, but supplementing the 
attributions of the UAT secretary. We are reminding the situation stipulated by Law No. 
119/1996 on the Register Office documents, where article 3 states the following: 

“(1) The Register Office duties are performed by the county councils and by the 
Bucharest General County, by the local community public services keeping the population 
register, inside the territorial-administrative units where they are set up, but also by the 
Register Office officers, inside the mayor’s offices of the territorial-administrative units 
where no local community public services of persons registration function.  

(2) The officers of the Register Office are: 
a) the mayors of municipalities, districts of Bucharest, towns and villages; 
b) the chiefs of diplomatic missions and of the career councils of Romania; 
c) the chiefs of ships and aircrafts; 
d) the officers of the Register Office nominated by the order of the national defence 

minister or, as the case may be, of the minister of administration and internal affairs, 
according to the provisions of article 7 paragraph (7).  

(3) The mayors and chiefs of diplomatic missions and Romania’s consular career 
offices can delegate or withdraw, as the case may be, the exertion of the functions inside 
the Register Office, to the deputy mayor, the secretary of an administrative-territorial unit 
or other public servants within their own competence system, but also to the diplomatic 
agent carrying out consular functions, or to one of the consular public servants”.  

From the legal text, it emerges that such attributions can be performed by:  
- public authorities – particularly the mayor, as an executive public authority;  
- public services, particularly the Directorates of the personal computerized registration;  
- public dignitaries, particularly the deputy mayor;  
- public servants, particularly the UAT secretary.  
Even if the Register Office duties can be granted to the UAT secretary, according to 

law, through the mayor’s provision, we cannot speak in this case of a „received duty”, but 
of supplementing legal attributions. 

At a first sight, there would be only one conceptual difference between the received 
attributions and duties. Beyond these appearances, the legal consequences are different in 
our opinion.  

Thus, from the analysis of the sanctioning regime of the UAT secretary, provided for 
by Law No. 188/1999 on the Statute of the public servant, when speaking about a 
disciplinary sanction, there are stipulated on the one hand the deeds constituting 
disciplinary offences, while on the other hand the measures which can be taken when such 
offences are committed.  

The relevant term in the field is that of „duties”, being at the basis of the sanctioning 
regime of the UAT secretary.  

Therefore, according to article 43, but particularly to article 45 of Law No. 188/1999, 
the term „duties” is completed by the term „attributions”, which are supplemented by 
delegated attributions. The lack of observance of these attributions triggers various types of 
liability for the UAT secretary.  

Unfortunately, there is no correlation between the text provided for by Law No. 
188/1999 and the text provided for by Law No. 215/2001, as article 45 (2) from Law No. 
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188/1999 stipulates: „The public servant is bound to comply with the orders received from 
his superiors”. Regarding article117 letter h) of Law No.215/2001, it is also made reference 
to the duties given by the local or county council to the UAT secretary.  

What happens from the perspective of responsibility when the UAT secretary does not 
comply with the duty given by the authorities mentioned above?  

If the duty is not legal, Law No. 215/2001 stipulates the possibility of the secretary of 
not signing for agreement the decision establishing it [article 48(1) of Law No. 215/2001]; 
in our assumption, if the secretary will not comply with the duty he has been given, he will 
be eventually exempted from responsibility [disciplinary and so on], there being the 
possibility for the decision to be challenged at the administrative court and annulled by it.  

Still, which is the case when the duty is legal but the UAT secretary does not comply 
with it? Will article 45(2) of Law No. 188/1999 be completed, by analogy, with that 
situation? From the legal practice and literature corresponding to the sanctioning regime, it 
results that such texts are to be strictly interpreted, that no new meanings can be added to 
the existing ones and that the adage „nullum poena sine legem” is applied.  

Starting from here, namely from the inexistence of clear text inside Law No. 188/1999 
on the evolution of the duties received by the UAT secretary from the decision structures, it 
can be deducted that the text stipulated by article 117 paragraph h) of Law No. 215/2001 
can become inoperative due to the regrettable lack of correspondence between various 
normative acts.  

The conclusion mentioned above is even more strengthen by the expressions used by 
article 77(2) letters i) and j) of Law No. 188/1999, using the expressions „the refuse to 
comply with the professional duties” and the „transgression of the legal provisions when 
complying to one’s duty”.  

We have attempted to identify aspects to help us with our judgment also among other 
normative acts, particularly Law No. 7/2004 on the Code of ethics of public servants, but 
this only contains additional duties, which are added to those already existing in Law No. 
188/1999 and which make up the totality of disciplinary offences which can be sanctioned 
afterwards according to Law No. 188/1999. 

Among the aspects mentioned above, we would like to mention those verbal „duties” 
received from the „superiors”, particularly mayors and presidents of county councils, by the 
UAT secretaries, in various occasions [operative meetings, personal discussions, telephone, 
and so on].  

The duties mentioned before are given to the UAT secretaries by the „superiors”, 
particularly mayors and presidents of county councils, but are not formalized as an 
administrative act of delegating attributions or duties.  

Which is the statute of such duties, received in this manner? In our opinion, 
administrative formalism constitutes a basic element of the way public administration 
functions. Administrative procedures, competences, attributions, delegations and others 
always take the form of a legal act [normative or administrative].  

Administration is formalist, written and subject to bureaucracy. Administrative 
formalism signifies that administration is ruled according to certain rules and procedures, 
following some precedents, as it is based on documents and uses such acts both in the 
internal relation and those with physical and legal persons2. 

                                                 
2 See the general features of public administration, as they have been described by Henry Puget, Les institutions 

administrative etrangeres, 1968, Dalloz, Paris, apud Ioan Lexandru in Tratatul de administratie publica, Universul 
juridic Publ. House, Bucharest, 2008, pg.85 and the following 
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Public administration cannot be conceived without the existence of normative and 
administrative acts, as well as legal procedures.  

The lack of legal forms leads to free will and the impossibility to carry out the duties 
of public admiration and organise the compliance with the law or its enforcement.  

In conclusion, the lack of formalization of the duties received by the UAT secretary 
from his superiors or the decision structures cannot trigger, in our opinion, the 
accountability of the UAT secretary, particularly that related to discipline.  

In this case, the form is not requested „ad probationem” but „ad validitatem”, while its 
lack leads to the conclusion that is impossible to sanction the secretary.  

Specialized literature contains several discussions regarding the form of administrative 
acts, there emerging an almost general consensus for this matter. Yet, there is still accepted 
the existence of the „verbal administrative act” in some situations.  

The classical example offered by the Romanian specialized practice is that provided 
for by article 38 paragraph 1 of the GO No. 2/2001 on the regulation and sanctioning of 
crimes: „The warning is done verbally, when the offender is present at the 

acknowledgement of the crime and the sanction is applied by the officer acknowledging it”.  

We cannot speak of a formal (or procedure) flaw when the observance of the written 
form would be impossible for the administration3. Are taken into account here the 
exceptional circumstances, when it is impossible to consider the written form (for instance 
those circumstances related to natural disasters). Consequently, it is obvious that the 
provisions of some mayors or presidents of county councils, but also the orders of some 
prefects (authorities with competences in the field) which are in the place where the event 
takes place, cannot take the written form, given the situation. Specialized literature has also 
taken into account other exceptions capable to exempt from the written form so that, in 
normal conditions, the existence of such situations leads to the idea that such administrative 
acts do not exist and that there is no consequence for those who do not comply with these 
provisions or verbal orders, not formalized and not entering in the job description or the 
range of the attributions clearly and legally provided for by law or other normative acts.  

Consequently, the „duties” verbally received by the UAT secretary in another form 
than the written one do not constitute legal duties and, consequently, cannot be sanctioned.  

 We are not discussing in this context about the vitiation of the relation between the 
UAT secretary and the mayor or the president of the council county, but about the existence 
or inexistence of the duties not formalized and the consequences of some working 
procedures at the level of the public administration authorities.  

Without going into details, here are the general features of public administration, in the 
form they have been stated by Henry Puget 

 
1. The verbal administrative act  
a) The classical example offered by the Romanian legal practice is the one provided 

for by article 38 paragraph (1) of the GO No. 2/2001 on the regulation and sanctioning of 
the crimes previously mentioned  

b) From another point of view, there is no formal (or procedural) flaw if the 
observance of such rules would be impossible for the administration. An application of 
such an idea would be that regarding the form of administrative acts issues in exceptional 

                                                 
3 See G. Vlachos, Droit administratif général, I-ère éd., L'Hermès, Lyon, 2001, p. 296, but also the legal practice therein 

indicated; J.M. de Forges, Droit administratif, 6-e édition, PUF, Paris, 2002, p. 57 
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circumstances: natural disasters, for instance. It is therefore obvious that the orders of some 
mayors or the orders of some prefects (authorities with competence in the field)cannot take 
a written form 

c) The administration is formalist, written and subject to bureaucracy in all countries 
 The administration acts according to certain procedures and precedents. There is an 

administrative traditionalism which trigger routine and which leads to a slow rhythm.  
The administration is written, being based on documents and deeds recorded in 

documents, in a written form.  
The administration acts from inside its offices, that is from inside the places where it 

becomes operative and where its personnel is grouped in small groups, called offices. 
Whether we desire it or not, formalism and bureaucracy characterize any developed 
administration; it is only their degree which varies and there must be avoided the 
exaggerations triggering the instauration of a regime characterized by bureaucracy.  

In conclusion, the aspects inside legal literature previously discussed, regarding the 
„verbal duties” received by the UAT secretaries from mayors or presidents of county 
councils in normal conditions of performing the activity of public administrations, but 
which are not formalized inside written administrative acts, plead for the opinion expressed 
and uphold by us, namely that it is impossible to establish and enforce some legal 
disciplinary sanctions, according to law. 
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THE ROLE OF OMBUDSMAN-TYPE INDEPENDENT 
AUTHORITIES IN PROVIDING GOOD ADMINISTRATION 

IN THE EUROPEAN SPACE1 
 

 Cezar Corneliu MANDA* 
 Cristina Elena NICOLESCU** 

 

 

Abstract:The object of the scientific approach is constituted by the revealing of the most 

significant aspects derived from the organization and functioning of the ombudsman institution, on 

the basis of the evolution of this independent authority emerged relatively recently in the 

administrative landscape of the national public administration systems. The finality is represented by 

the demonstration, on the basis of the functions and missions fulfilled, as well as of the particular 

means used by the ombudsman, of the direct effects, and, respectively, of this institution’s 

contribution, in the very consideration of the specificities called for by each separate national 

administrative system, on the increase of efficiency and improvement of functioning parameters of the 

administrations in the European space, to the benefit of the citizens. 

Keywords: ombudsman, public administration, good administration, citizen, European 

administrative space. 

 
 

1. Considerations on the emergence and evolution of the ombudsman institution 
 

The proliferation of institutions of ombudsman or mediator type in the second half of 
the 20th century was generated by a complex of factors, of political-administrative nature, 
on the background of the development of the state of law, whose main coordinate was 
constituted by the strengthening of the legal protection of citizens’ rights. 

Thus, the significant increase of the duties of the legislative power, but also of public 
administration, to correspond to the increasing complexity of the economic and social life, 
darkened the running of the relations between citizens and administration, the cooperation 
between the two parties being not at all easy. The consequence of such a state of facts was 
represented by the lack of trust, reluctance and resignation of citizens, who started to 
manifest lack of interest towards the excessively bureaucratic administrative structures, 
often being faced with heavy, extremely formalized procedures.  

In such a socio-administrative context, tensions may occur, even serious conflicts, 
whose solving cannot leave indifferent the public administration authorities, which must 
manifest a direct interest for the elimination of the dysfunctions emerged at the level of the 
administration-citizens relations, a large part of these conflicts being generated by the 
inducing on the collective conscience of a presupposed subordination of the citizen to the 
administrative authority2, although no one was denying the legitimacy and necessity of the 

                                                 
1 Paper elaborated within the project Sustainable development: a new paradigm for the Romanian public 

administration. Interdisciplinary perspectives and European dimensions, won within the grant competition – Training 
Researchers within the National School of Political Studies and Public Administration (NSPSPA) / Faculty of Public 
Administration (FPA) 2012, Running period 2012-2014. Contract no. R930/12.20.2012, Contracting authority: 
NSPSPA 

*  Lecturer., PhD, FPA / NSPSPA 
** Lecturer., PhD, FPA / NSPSPA�

2 Manda, C. , Predescu, O., Popescu Sl�niceanu, I., Manda, C.C., Ombudsmanul - Institu�ie fundamental� a statului de 
drept, Lumina Lex Publishing House, Bucharest, 1997, p.12 and the following. 
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existence of the authority itself, a legitimacy actually rigorously judged and evaluated by 

the citizens, depending on the sum of values the administration observes
3. 

Therefore, numerous states recognized that the traditional institutions for citizens’ 
legal protection and for the control of the public administration authorities were no longer 
able to solve these conflicts; hence, the conception and institutionalization of new and 
efficient legal instruments was necessary, in order to add to the already existing ones. 

Thus, after the end of World War I, but especially at the end of the 2nd World War, in 
the 1950’s, in most European states crystallized the idea of introducing in the national legal 
systems the institution of the mediator

4, having as starting point in the construction of their 
own institution, of course, adapted to the national conditions and realities, the Swedish 

model of the ombudsman. 
If the British Parliament is considered the mother of all parliaments, then all ombudsmen 

of the world acknowledge their origin and legitimacy in the Swedish ombudsman
5.  

In 1809, when King Gustav IV of Sweden was forced to abdicate, the newly adopted 
Constitution introduces in the organization of the state the justice ombudsman, elected by 
the Parliament, with the role of supervising the public administration, with the obligation to 
present a report before the Parliament, not before the King.The Swedish institution – the 
ombudsman, will serve as model to all ombudsmen throughout the world, its characteristics 
being valid to our days, with slight changes, even though it remained within the limits of 
the Scandinavian borders throughout the duration of the 19th century. 

The first country that took over this model was Finland, in 1919, which established the 
function of mediator, followed by Denmark in 1954, by means of establishing the 
ombudsman for the civil administration and the army, by Germany in 1957 – 
wehrbeauftrager, by Norway in 1962 – mediator for the civil administration, Great Britain 
in 1967 – mediator, France in 1973 – mediator.There followed the establishment in 
Portugal in year 1975 of the provedor de justitia, in Austria in year 1977 of the triumvirate 

of mediators, in Ireland in 1980 of the ombudsman, in Spain in 1981 of the people’s 

defender (el defensor del pueblo), in the Netherlands in 1982 of the national ombudsman, 
in Poland in year 1987 of the commissioner for the protection of civil rights etc. Romania, 
inspired by the same tradition of the ombudsman, following the coordinates of the 
institution’s evolution, as well as the experience of the other European states, also borrows 
this institution, which it established through the Constitution, by constituting the People’s 

Attorney in year 1991. 
This list demonstrates the magnitude and rapidity of propagation of the ombudsman 

system on the European continent, by taking over the Scandinavian model by countries 
with most diverse state and government forms, with different administrative structures and 
degrees of development, an institution that we see today present on several continents, an 
additional argument meant to prove its utility and viability. Moreover, the ombudsman 
institution exceeded the state boundary, being borrowed even by different international 
organizations (European Union – the European mediator), or recommended to the member 
states, in view of incorporating it (Council of Europe). 

                                                 
3 Manda, C.C., Nicolescu, C.E., „The right to a good administration- from the need of constitutional consecration to its 

implications on public administration reform in Romania”, Conference Paper - Supplement of Valahia University Law 
Study, Târgovi�te, Bibliotheca Publishing House, 2013, p. 381. 

4 Idem 
5 Ibidem, p. 39 
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In the great majority of the states, institution emerged from the desire to offer to the 
administered (the citizen), facing am often overwhelming, impersonal and inhuman 
administration, a more accessible protector, with more action possibilities than the judge6, in 
order to ensure the respect of the law. Thus, in France, the increased number and the diverse 
nature of the complaints that the mediator receives show that he responds to such needs, not so 
must to repress illegalities, as rather to eliminate the blunders and clumsiness of public 

administration – lost (misplaced) files, unjustified delays, declination of competence of some 

administrative services to others etc., situations that the judge cannot remedy, and which 
sometimes prove exasperating for private individuals, looked upon as victims of administration7. 

On the other hand, through its nature, the ombudsman, having no power of constraint, 
was not on a few occasions the object of strong criticism, being considered a purely 
decorative institution, whose balance sheet does not always raise to the level of expectations 
and hopes of those who desired its introduction in France8, which brought forth the 
emergence of a current of skeptics. In their opinion, the French mediator represents rather a 
nagging ombudsman, which has too few means to fight against the main flaws of the 

administration – formalism, passivity, non-execution of the decisions of justice
9. 

Still, due to the positive results recorded lately, the reluctant current has somewhat 
vanished, such as today we can state that the mediator’s institution was able to 
progressively grow roots, becoming an integral part of the system administrative

10, earning 
the title of spokesman of administrative equity

11. 
 
 

2. The role and characteristics of the ombudsman. Institutional typology 
 

2.1. The essential functions of the ombudsman 
 

Starting from the etymology of the word ombudsman, of Swedish origin, which is 
translated as „the one pleading for another” and which was adopted in the universal legal 
language, designates that institution recognized by the Constitution or through a legal act 

of the lawmaking authority, managed by an independent person, usually responsible only 

before the Parliament, entrusted to receive the complaints of citizens, or which acts of its 

own initiative to defend the legality of the judicial or administrative acts, make 

recommendations or suggestions and which makes annual public informing
12

. 

This generic definition allows for countless forms and different varieties of 
ombudsman-type institutions, from state to state, depending on the appointment modality, 
the limits and nature of its competences, the duration of the term, the method of presenting 

the complaints or the actual manner through which it acts. Ombudsman is an institution 
with special characteristics, because unlike the three public authorities exercising the 
sovereignty attributes – legislative, executive and judicial, it has no decisional power, such 
as the activity performed is based only on its moral authority, being grounded, mainly, on 
its prestige. 

                                                 
6 Rivero, J., Waline, J., Droit administratif, Dalloz, 17e edition, 1998, p. 341. 
7 Idem 
8 Debbasch, C., Droit administratif, 6eme edition, Economica Publishing House, Paris, 2002, p. 457 
9 Idem 
10 Rivero, J., Waline, J., op.cit, p. 341. 
11 Debbasch, C., op.cit, p. 457. 
12 Giner de Grado, C., Los ombudsman europeos, Tibidabo Publishing House, Barcelona, 1986, p. 14 and the following. 
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Its new emergence in the political-state mechanism wanted to be a reply to the 
insufficiency of the system of jurisdictional guarantees in matters of administrative action, 
having the mission, separately from the political action, to guarantee the legality of the 

public administration activity, targeting as finality that the citizens have another 

institutional way for protecting their rights and interests
13. 

Therefore, the means used by the ombudsman14 in running its action consist of: 
persuasion and influence, the value of an opinion magistrates' body, superiority based on 

an impartial knowledge of the facts or situations, the use of the judicial science to 

demonstrate legality or illegality, diplomatic prudence regarding the conciliation of parties 
in litigation and, respectively, in a sense of balance and equity regarding the identification 
of those incorrect acts of the administration. 

Far from being constituted in a supreme tribunal or a superior judgment court, the 
ombudsman still has enough possibilities to put forward and to defend the citizens’ rights 
breached by the administration, running a constant activity of supervising the legality of the 

administrative action. 

However, the main function of the ombudsman15 resides in the formal establishment of 

the correctness or incorrectness of the public administration activity.  

 

2.2. The characteristics of the ombudsman 
 

As mentioned above, the ombudsman, through the role it fulfills with respect to the 
activity of public administration, in its relations with the citizens, but also through the 
distinct place it occupies among the state authorities, is distinguished from other institutions 
through a series of characteristics and functions that individualize it. 

Thus, this independently acting institution is created through an act of the state powers, 
whose manager is appointed, either by the Parliament or by the Government, and whose 
general mission consists in monitoring the activity of public administration, has the mission to 
inspect, to reveal the errors, the abuses or the illegalities of the administration, recommending 

concrete measures for removing them, making public the results of its investigation. 

In the opinion of Donald C. Rowat16, the three main characteristics of the institution of 

the ombudsman, which are found in the majority of the European legal systems, are 
following: a) first of all, the ombudsman receives the complaints of individuals against the 

administration, complaints to which it attempts to find a solution, when establishing they 

are grounded; b) secondly, the ombudsman is not entrusted to give instructions or to cancel 

a decision, as it has no direct power over the administration; c) thirdly, a fundamental 

aspect which distinguishes the ombudsman from an administrative court, is its 

independence towards the executive power. 
From this perspective, the ombudsman fulfills the following functions: the function of 

monitoring the observance of the fundamental rights and of the legality of the 
administration’s activity; the function of investigation and control of public administration, 
the function of mediation or recommendation of new legal measures; the function of 

sanctioning or penalizing those authorities that hinder its activity. 

                                                 
13Manda, C., Predescu, O., Popescu, I., Manda, C.C., op. cit, p.43 and the following. 
14 Idem. 
15 Ibidem. 
16 Donald C. Rowat, quoted by Ziller, J., „Administrations comparées – Les systèmes politico-administratifs de L`Europe 

des douze", Montchrestien, Paris, 1993, p. 446. 
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Essentially, these are prerogatives that mirror the image of an institution that 
constitutes a guarantee own to the state of law, adding to the already existing ones – the 
administrative contentious, the constitutional contentious, whose sole purpose is to ensure 
and protect the citizens; rights and liberties against the abuses of the state. At the same 
time, we must mention what the ombudsman is not, namely: it is not a lawmaker – cannot 
order measures with the force of law; it is not a governing body, capable of making 
decisions in the state policies; it is not a judge able to finally settle litigations of contentious 
nature; also, it is not an attorney, with the competence to defend the citizens before the 
courts of law or for personal problems.  

It usually is an empowered person of the Parliament, with full autonomy, entrusted by 
the legislative with the control of the executive on issues pertaining, exclusively to public 
administration, without being able to substitute itself to those administrative authorities or 
to directly modify their actions. 

Its existence in the institutional organization of a state represent, in fact, a distinctive 
sign of the democratic regime, the ombudsman being absent in the authoritarian regimes, 
given the fundamental goal of its action, respectively the protection of citizens from the 
abuses of the public administration authorities. 

 

2.3. The institutional typology. 
 

The national institutions established by the European states around the Swedish model of 
the ombudsman, given the multitude and the institutional and functional variety, adapted to the 
specificity and to the requests of each state, can be classified, according to different criteria. 

Thus, after the nature of the authority to which they are subordinated, we distinguish 
between the parliamentary ombudsman, in states such as Germany, Austria, Denmark, 
Spain, Finland, Great Britain, Portugal and Sweden, and, respectively, the executive 

ombudsman, seen in a single state, name in France, in the form of the mediator. 
According to the modality of appointment, we distinguish: ombudsmen appointed 

exclusively by the legislative power (Sweden, Finland, Denmark, Germany, Spain, 
Romania); ombudsmen appointed by the Parliament, upon the proposal of the executive or 

of the Government; ombudsmen appointed exclusively by the executive or the Government 
(France) or ombudsmen appointed by the executive, after the prior consultation of the 

members of the legislative (Greece). 
With respect to the nature of the competence they are invested with, we distinguish 

between the ombudsmen with general competence, empowered to exercise their supervision 
and control functions in different well determined activity fields, such as: consumer protection 
– Sweden, Norway and Denmark, protection of the press and of information – Sweden, Great 
Britain, the Netherlands, protection of privacy - Germany, control of the armed forces – 
Germany, Great Britain, competition – Sweden, for ethnic discrimination - Sweden etc. 

According to their localization in the system, respectively to their territorial competence, 
we can also see national ombudsmen, whose competence extends over the entire state 
territory, regional ombudsmen – especially in Italy, for the regions of Tuscany, Liguria, 
Lombardy and Friuli Venezzia, but also in Great Britain, for the regions of England, Wales 
and Scotland or in the German lands – Renania Westphalia or local ombudsmen – less 
common, in Switzerland, for instance, the mediator of the town of Zurich. 

According to the number of ombudsmen existing in a state, we distinguish between 
states with an unique system of ombudsmen – Denmark, France, Ireland and Portugal and 
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states equipped with multiple systems of the ombudsman, as collegial bodies, composed of 
two or several ombudsmen – Sweden and Austria, respectively in Belgium, where two 
mediators are appointed – one francophone, the other of Dutch language. 

 
 

3. The ombudsman institution in some European Union states  
 

3.1. Denmark. 
 

Denmark was the first state of the European Union that, after 150 years since its 
establishment, took over the Swedish idea of an independent personality entrusted to propose 
solutions in situations of conflicts of non-contentious nature between the administration and 
the administered17. Thus, as a consequence of the recommendation of the Constitutional 
Commission of 1946 regarding the introduction of the parliamentary ombudsman, the Danish 
Constitution of July 5th, 1953, stipulates on the authorization of the Parliament to appoint one 
or two persons who do not have the position of parliamentarians, empowered to supervise the 
state’s civil and military administration. Thus it was created, through Law no. 203 of 1954, 
the position of Delegate of the Parliament – folketingetsombudsman, the first person being 
appointed in this position one year later, in 1955. 

According to the law, any person can lodge a complaint against the activity of 
ministers, clerks or any other persons working in the service of the state, the Danish 
ombudsman’s competence not extending over the judicial activity or the activity of 
judges18. After investigating the case, ex officio or as a result of a complaint or petition, the 
ombudsman may decide if the administration authorities or clerks committed mistakes or 
were negligent in fulfilling their duties19, having in this sense the right to notify the court or 
to inform the Parliament, when a minister is involved. 

In exercising his functions, the mediator is independent from the Parliament, which 
cannot forbid him or order him to examine an issue in his competence. He acts either upon 
the notification of citizens or ex officio, having the possibility to ask the administration to 
supply information and documents. 

 

3.2. Germany. 
 

As in all states of law, the German organization has a series of measures for the 
protection of the fundamental rights of citizens, in case they are breached by the public 
authorities, both federal and those of the lands. According to art.17 of the fundamental law 
of federal Germany, „all citizens are entitled to present, individually or in writing, petitions 

or complaints, to the competent authorities and the parliamentary commissions”.  
Inspired from the Swedish and Norwegian model, on June 26th, 1957, is created by law 

the defense delegate (wehrbeauftranger) or the Parliamentary military commissioner for the 
protection of the fundamental rights and of the internal democracy principles, empowered 
to assist the Bundestag in exercising the parliamentary control over the jurisdiction over the 
armed forced, including in what concerns the civilians activating in the military services.  

Except for this military ombudsman, in Germany was also established a civilian 
ombudsman, whose first office was created in the land of Renania-Palatinate and whose 

                                                 
17 Ziller, J., op.cit, p. 446 and the following 
18 Manda, C., Predescu, O., Popescu, I., Manda, C.C., op. cit, p. 24 and the following. 
19 Idem 
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functioning is similar to that of the other ombudsmen. It is worth mentioning that in Germany, 
there is no mediator at the federal level, entrusted with the examining of citizens’ complaints. 
Such a mission is fulfilled by the petition parliamentary commissions of the Bundestag. 

 

3.3. The United Kingdom of Great Britain and Northern Ireland. 
 

The Parliamentary Commissioner for Administration, whose jurisdiction extends over 
England, Scotland and Wales, was established through the Law of May 22nd, 1967 of the 
British Parliament, the introduction of the British ombudsman having to overcome strong 
resistance, the institution being considered incompatible with the concept of administrative 
responsibility20. The legislative draft initiated in 1964 by the Labour Party, promoted under 
the slogan „humanization of the administration”, was only approved in 1967. The 
Parliamentary Commissioner is appointed by the Queen, acts independently from the 
Government, and can be demoted only through a motion of both parliamentary chambers – 
House of the Communes and House of the Lords. 

The British Ombudsman has the competence to investigate the activity of any 
ministerial department, without being able to interfere with issues pertaining to the state 
internal and foreign policy, as well as without being able to intervene when the injured 
parties are entitles to lodge a petition before the tribunal21.  

The Parliamentary Commissioner is entitled to access to official documents, as well as 
having the obligation to inform the parliamentarians who sent him the respective complaint, 
with respect to the results of the investigation performed. When he considers the complaint 
grounded and the department in question has offered no solution to the petition, the British 
ombudsman can suggest the measures necessary for solving the problem. If his proposals 
are refused by the respective department, then the Parliamentary Commissioner will inform 
both chamber of the British parliament of the situation created. 

 

3.4. France. 
 

The institution of the mediator in the French Republic was created on the basis of the 
Law of January 3rd, 1973, modified through the Law of December 24th, 1976. He is 
appointed for a period of 6 years, for an irrevocable and unrepeatable term, by decree of the 
Council of Ministers, which does not affect his full independence22, since the French 
ombudsman cannot receive instructions from any public authority. 

Without being asked a particular qualification, the ombudsman faces a series of 
incompatibilities, such as the term as member of the National Assembly or of the Senate, or 
the term of city counsellor or general counsellor.  

The French mediator has the mission to receive the complaints regarding the citizens’ 
relations with the state administration, with the administration of the local communities, with 
the public institutions, as well as with any body empowered with a mission of public service. 

When a complaint seems to be grounded, the mediator may request the minister or the 
competent authority to supply all documents necessary for the investigation, having the 
possibility to formulate recommendations that he considers necessary for solving the 

                                                 
20 Giner de Grado, C., op.cit, p. 41 and the following. 
21 Idem 
22 Ziller, J., op.cit, p.446 and the following 
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problems, as well as he can also present proposals for the improvement of the activity of 
that respective body.  

His mission is not reduced merely to solving litigations between the administration 
and the administered, but deals also with the humanization and personalization of the 

relations between them. 
 

3.5. Belgium. 
 

The Law of March 22nd, 1995, creates two federal mediators (one francophone, the 
other of the Dutch language), appointed by the Chamber of Representatives, for a term of 
two years, which can be renewed. 

The persons appointed to this position must be Belgian, must have an irreproachable 
conduct and must enjoy all civil and political rights, must have a diploma conferring access 
to functions of rank I in the state administration.  

The mediators have as main duties: the examination of the complaints regarding the 
functioning of the federal administrative authorities; the performing of investigations, upon 
the request of the Chamber of Representatives, on the functioning of the federal 
administrative services; the formulation of recommendations and the drafting of reports 
regarding the functioning of the administrative authorities. 

Within the limits of their competence, the mediators act independently, without being 
able to receive instructions from any authority.  

Any interested person may address the mediators, by lodging a written or verbal 
complaint, which has as object the deeds or the functioning of the administrative 
authorities, only after, previously, the complaining person has contacted those respective 
authorities. Without having constraining decisional competences, the mediators may 
address the administrative authorities any recommendation they deem useful. Annually, 
they have the obligation to present to the Parliament activity reports. 

 

3.6. Spain. 
 

The constitutive act is the Constitution of 1978, in whose art. 54 is consecrated the 
institution of Defensor del Pueblo, who, in the conditions of the organic law, is elected for a 
period of 5 years, by the Cortes-es, with a majority of 3/5 in each Chamber (Congress and 
Senate), becoming, at the same time, the high representative for the defense of human rights. 

His fundamental role resides in the defense of the fundamental human rights and 
liberties, purpose for which he has as main competence the control of the Spanish public 
administration, both the central and the territorial one, including the military, the 
autonomous or the local administration, as well as the public services and enterprises. 

He may act ex officio or at the notification from any individual or legal entity, even a 
foreign one, which proves the existence of a legitimate interest, on condition of lodging the 
complaint within a maximum term of one year since the occurrence of the facts or since the 
date when he/she/it became aware of their occurrence.  

When he establishes the commitment of an abuse, of the existence of arbitrary or 
discriminatory conduct, or of an error, negligence or omission of a clerk, Defensor del 
Pueblo communicates his point of view in the respective case to the interested person, at the 
same time sending a copy of this document to the hierarchical superiour, to whom he 
suggests measures or proposals deemed opportune. 
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In case of the persistence of a hostile activity, which prevents the investigation activity 
of the Spanish ombudsman, coming from a body, a clerk, a manager or another person in a 
public service, such conduct may constitute a special part of his annual report, referring to 
persons who can be considered to have committed a crime of disobedience, towards which 
the Public Ministry may take action. 

Defensor del Pueblo has the legal capacity to propose to the respective administration 
the modification of the criteria used in issuing the administrative act, being able to 
formulate warnings and re-notifications to the administrative authorities, with respect to 
their legal duties.  

 
 

4. Conclusions 
 

Since its emergence and until the present, the Swedish-origin institution has continuously 
evolved, gravitating around certain traits that confer it certain specificity, on the grounds of a 
uniform fundamental structure, which gives it a high degree of flexibility, being, thus susceptible 
of being relatively easy incorporated, by adaptation, into the national legal systems of the 
borrowing states. Therefore, each state in whose legal system we find an institutional form 
grounded on the ombudsman model, attempted to establish a distinct role for its own national 
institution, to outline its missions and competences, supplying the necessary means, in a well-
determined field of action, such as to satisfy the unsolved problems occurred in the 
administrative reality, occurred at the level of the administration-citizen relations.  

From this perspective, we can say that the origin of the emergence and propagation of 
the ombudsman in the national public administration systems is the natural consequence of 
the exacerbated increase of modern bureaucracy, thus generating the premises of combating 
their excesses, of increasing the efficiency of the administration, and, implicitly, of 
implementing good administration. 

The defense of the citizen’s rights in his/her relations with the administration, by 
means of ombudsman-type institutions designates one of the fundamental aspects of the 
state legal system, constituting an efficient guarantee against the abuses of public 
administration, which determines us to claim that they represent constants of the 

democratic state of law. 
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A REFLEXIS ANALYSIS ABOUT THE INCORPORATION  
OF GENDER PERSPECTIVE IN UNIVERSITY EDUCATION  

AS REGARDS LAW DEGREES 
 
 

María del Mar Moreno MOZOS* 
 

 
Abstract: This article aims to justify the importance and the need of formation on gender issues 

and training of gender perspective for students of Education degrees. It reviews the Spanish 

legislative framework stating that, so far, it has had a direct impact on the application of gender. The 

work reveals the importance of the design of competitions as an indispensable element for the success 

in the introduction of a gender perspective in the area of the university teaching. 

Keywords: Gender perspective; higher education; university teaching; gender mainstreaming. 

 
 

1. Preliminary considerations. 
 

The study of materials related to equality between men and women comes together as 
an integral element of the construction of the knowledge society, the implementation of 
which is indispensable at all educational levels, most especially at the university level.  

The university, representing a cultural framework for knowledge and liberty, should 
safeguard the conquest of equality and seek to represent an institution where everybody can 
achieve the integrated development of their abilities1. In this sense, integrating gender 
perspective into university disciplines related to equality, and doing so from an inter-
departmental and inter-curricular perspective, can drive forward that knowledge space as 
well as a respect for citizen’s rights, as is envisaged by law. The law, dealing with 
protection measures against domestic violence2, for the first time tackled the importance of 
education in achieving equality between men and women, seeking to bridge the different 
areas where an impact could be made towards eliminating violence and protecting victims. 
One of the key frameworks for action lies in education, and in this regard, the regulatory 
text establishes that „the Spanish education system will include, among its aims, the 
formation of fundamental rights and liberties of equality between men and women, such as 
the practicing tolerance and of the freedom found within the democratic principles of 
coexistence. Equally, the Spanish education system will include, within its quality 
principles the elimination of obstacles which complicate the full equality between men and 
women and training for the prevention of conflicts and for their peaceful resolution. 
Universities will both include and encourage the teaching and research of gender equality 
and anti-discrimination studies across all academic fields in a cross-curricular manner”3. 

                                                 
* Professor,  the Faculty of Law and Social Sciencies, of the UCLM, Spain. 
1 In the matter, vid. Súarez Ojeda, M., La docencia en materia de género en el Espacio Europeo de Educación 

Superior, Jornadas de Redes de Investigación en Docencia Universitaria, Universidad de Alicante, 2008, pp. 48-70. 
http://www.eduonline.ua.es/jornadas2008/comunicaciones/2E4.pdf?PHPSESSID=ef24605509051626325cff2af4bfd7bf 

2 Organic Law 1/2004, 28 December 
3 Article 4 
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These principles are repeated in successive legislation, such as in the act on effective 
equality between men and women4, in which it was established that „the education system 
will include, within its quality principles, the elimination of obstacles which complicate 
effective equality between men and women and the encouragement of full equality between 
one another”5. Furthermore, it is to be understood that „ education administrations will 
guarantee an equal right to education for both women and men through active integration, 
as well as equal treatment, in terms of both objectives and educational procedures, avoiding 
the creation of inequality between men and women through sexist behavior or associated 
social stereotyping”6. Furthermore, in the field of upper education, institutions are obliged 
to promote „the inclusion, in their proceeding curriculums, of teaching material related to 
equality between men and women…….the creation of specific postgraduate courses…..and 
the carrying out of studies and research specializing in this area”7.  

For its part, the university act, establishes the need to promote the principle of equality, 
and its statement of reasoning dictates that „this law does not forget the role of universities as 
emitters of essential values. The challenge of today’s society to reach a tolerant and 
egalitarian society, in which rights and fundamental liberties are respected, and in which 
equality between men and women should reach, without doubt, the university level.”8 

The royal decree which regulates planning of official university teaching determines 
that „among the general principles which should inspire the design of new degree courses, 
curriculums will be responsive to the fact that all professional activities must be carried 
out………from the perspective of fundamental rights and of equality between men and 
women, proceeding curriculums should include teaching related to said rights”9.  

Lastly, the science, technology and innovation act forms an ensemble of necessary 
measures to strengthen science in the XXI century, and between them makes place for „the 
incorporation gender focus with a transversal character”10. 

 
 

2. The proposals necessary for the incorporation of gender perspective in the 
sphere of university education. 

 

On occasions the balance between men and women is assumed to have been achieved 
because there now exists a law which takes this into account. This creates the idea that it is 
no longer necessary to do anything more; nevertheless, this legislation needs to be applied 
in the practical field and which moment the difficulties that may arise can be perceived. 
Universities make up important spaces for the generation of critical knowledge about 
distinct forms of social inequality between the sexes; nevertheless, it must be noted that the 
introduction of this new perspective has been both arduous and difficult, and has been the 
subject of a series of obstacles which underline the resistance towards incorporating this 
scientific vision into the analysis of problematic social issues.  

The incorporation of gender studies into curriculums is considered to be a factor in 
favoring a process of institutionalizing gender equality within superior education and 

                                                 
4 Organic Law 3/2007, 22 March 
5 Article 23 
6 Article 24 
7 Article 25 
8 Organic Law 4/2007, 12 April 
9 Article 3.5 RD 1393/2007, 9 October 
10 Law 14/2011, 1 June 
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focusing on objectives that, while complementary, at the same time have difference scopes. 
First of all, through providing new theoretical and methodological elements for 
understanding social realities, gender studies directly influences the academic preparedness 
of students. Furthermore, the importance of class discussion on different issues from the 
perspective of gender contributes towards the training of young university students in 
identifying and trying to eliminate the diverse forms of discrimination which prevail in our 
society and therefore provides them with values of fairness and respect towards differences. 
In this way, introducing gender perspective into university teaching means subjecting the 
different facets of which it is comprised to an introspective analysis which can identify and 
eliminate possible gender bias. The law degree at the University of La Mancha is based on 
a training model, and teaching methodology, which permits the acquisition of both specific 
and cross-curricular competencies characteristic of the new European space of superior 
education. In the definition and classification of these facets, the directives marked by the 
final report on pilot project phase 1 ´Tuning Educational Structures in Europe´ have been 
followed. This has been coordinated by the University of Duesto, together with the 
University of Gronningen, with the backing of the European commission11. In the field of 
inter-curricular competencies, interest is centered upon certain determining factors which 
serve to evaluate and characterize the capacities and abilities of a law graduate to know12: 

- Instruments: referring to the capacities and level of training of the graduate. 
- Interpersonal: The ability to socially relate, and to integrate into distinct collectives, 

such as the ability to work in a team. 
- Systematic: This evaluates the qualities and the individual abilities that the earlier 

acquisition of instrumental and interpersonal competency demands.  
In regards to what are described as specific competencies, they have been defined in 

the following categories: 
- Academic competencies: constituting the bringing together of theoretical knowledge 

acquired by the graduate throughout their academic training. 
- Disciplinary knowledge: formed through practical knowledge required upon 

incorporation in each professional sector. 
- Professional competencies: This alludes to techniques, abilities and applied skills in 

regards to specific professional exercises. 
Departing from the previously established premises, the success of the task of 

introducing gender equality into the area analyzed herein will be largely dependent on the 
succinctness of the variety of tasks that are carried out in the teaching of a given academic 
course. From the point of view the design of academic courses –centered on the task of 
introducing the gender perspective into the framework of university teaching- this implies 
the structuring of different elements that make up the content of these courses, operating 
within the organizational framework of these courses, the development of the content of 
teaching units and, especially, the definition of designed competencies, in order to obtain 
proposed objectives.The configuration of competency regarding gender, one which 

                                                 
11In the matter, vid. Libro blanco del Título de grado en Derecho. National Agency of Evaluation of the Quality and 

Accreditation 
http://www.anecaes/activin/docs/libroblanco_derecho_def.pdf 

12 Vid. Protocolo de Evaluación para la Verificación de Títulos Universitarios Oficiales (Grado y Máster). National 
Agency of Evaluation of the Quality and Accreditation 
http://www.aneca.es/active/docs/verifica_protocoloyplantilla_gradomaster_080218.pdf 
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introduces indicators, as much for an ability for cognitive competency as for personnel, 
would have the objective of acquiring established competencies by the student body 
regarding degree modules, without contributing to gender inequality, through a critical 
projection about prejudice, forms of behavior, beliefs and sexist practices, acquiring 
knowledge, abilities, ethical principles and anti-sexist morals. 

The relevance of competencies regarding curriculum design, conforming to 
educational principles in the European sphere of superior education, become skewed when 
it comes time to elaborate, on the part of the teacher, who does not have autonomous 
competency at their disposal to reflect the perspective of gender, the acquisition of which 
becomes obligatory for obtaining the corresponding qualification. 

Nevertheless, its attainment of this qualification can be achieved through forming 
competentices that, in a tangential way, collect the subject matter, within which we can 
differentiate: 

- The configuration of conscientious criticism and an analysis of the legal system 
which can permit us to identify underlying social values in legal norms and 
principles. 

-The ability to converse, debate, argue and propose reasonable solutions in different 
contexts. 

- Being able to critically evaluate the framework within which state action is 
developed, executed and defined. 

- Reaching agreement with the culture of peace, democratic values, human rights and 
the principle of equal opportunities, freedom from discrimination and universal 
access for people with disabilities, as in the case of questions of gender. In the last 
referenced competency, a perspective on equality between men and women is 
included within a combination of diverse principles, without conceding room for any 
specific independence.  

Therefore, I understand that it would be convenient to incorporate an autonomous 
competency in regards to equality, and anti-sexual discrimination with the purpose of 
supplying this actual material while, at the same time, the implicated agents in this task 
continue to be cognizant of the importance that it has achieved in the field of university 
teaching. 

 
 

3. Concluding considerations. 
 

The field of study of gender perspectives is very wide and each of its different aspects 
are directly tied in with each other in a system of comprehensive logic which influences the 
reasoning and methods of scientific knowledge and which form a valuable tool for 
modifying the foundations of any given society. In this sense, the role of institutions of 
superior learning, situated among the vanguard of thinking, is to integrate this field of 
knowledge with its substantive functions: research, teaching and the spreading of culture, as 
well as bringing to bear the necessary transformations for promoting presiding principles of 
equality between the members of these communities, and provoking a multiplying effect 
that transcends university borders and reaches distinct social spheres.  
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STUDY OF THE SPANISH SITUATION  
OF WOMEN IN EMPLOYMENT 

 
María Encarnación Gil PÉREZ* 

 

 

Abstract: Women start from an indisputable economic and social inequality, the data so 

indicates. Female workers are paid less, are more affected by job insecurity and instability, have the 

highest rate of temporary contracts and therefore, less social protection. This position leads to a real 

situation of vulnerability, made worse by an international financial crisis, that entails precarious 

conditions at work and in life. The economic crisis has and will have very negative effects for female 

employment and consequently for the objective of equality and joint responsibility policies 

Keywords: employment, female workers, crisis, precarious conditions at work, equality and 

joint responsibility policies 

 
 
1. Introduction 
 

The recession and economic crisis has terrible and different consequences for male 
and female workers. Specifically, cuts in public expenditure have significantly affected 
women for different reasons, particularly, as the cuts in the public expenditure of the 
Administration have affected the offer of public employment, where the percentage of 
women is very high, above all in the health and education sectors, as well as the 
„reductions” in social services that imply a reduction in the offer of highly feminised jobs 
and the disappearance of public care services that allow relieving these jobs traditionally 
assigned to women. 

This situation is affecting the entire planet, and this has been highlighted by the ILO in 
its World of Work Report 2012, where it indicated a global deficit of 50 million jobs 
compared to the situation before the crisis and stated that „it is not likely that in the next 
two years the economy grows fast enough to reduce the current employment deficit of 
employment” and warned that the obsession for tackling the deficit of governments, 
particularly in Europe, is damaging growth, an effect the ILO calls the „austerity trap”. In 
fact, with these polices the current situation has not improved, quite the opposite, the 
inequality gap is bigger and evident1, and therefore, their forecast was right and will 
probably continue in the future if the course of the cuts policies is not changed. 

In Europe, the Europe 2020 Strategy has been drawn up that marks three priorities for 
the coming years, such as smart growth, sustainable growth and inclusive growth, via the 
following objectives: 75% of men and women from 20 to 64 years of age must be 
employed, early school leaving must not exceed 10% and at least 40% of men and women 
from 30 to 34 years of age must have completed higher education; the risk of poverty and 
social exclusion must reach the amount of 20 million people less. However, this objective is 
difficult to fulfil if we continue with the same deficit objectives and the dominant austerity 
policies, in fact, the current situation indicates this, highlighting the real dimension of the 

                                                 
* Professor PhD, Castilla La Mancha University 

1 ILO, World of Work Report 2012: Better Jobs for a Better Economy.  
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tragedy that is being experienced by most of the European population and specifically the 
Spanish population.  

In my opinion, these objectives are very difficult to achieve with the cuts policies 
proposed from Europe the result of which is dismantling the social and democratic rule of 
law in the strict sense, reducing the Public Administration, social services, subsidies for 
education and the privatisation of all of the above.  
 

 

2. The Crisis and reconciliation of working, family and personal life:  
    its effect on employment. 
 

The crisis has had an impact on reconciliation rights as we are going to see below and 
above all on joint responsibility.  

Although it is true that the unemployment rate has risen in both men and in women, 
unemployment has increased by 43,200 women last year. The female unemployment rate 
has risen 32 hundredths, standing at 26.87%, while male unemployment has dropped two 
tenths, to 25.31%2. 

The statistics show us that the reasons for the inactivity of the different collectives are 
causally different and are based on the traditional distribution (female, male) of work. In 
this sense, the main reason for „public inactivity” of women in paid employment can be 
found in doing housework, while in men, the main cause for inactivity is retirement or early 
retirement. This situation is not good or bad on its own, as long as it is an option, but 
answering the question made to women on the reason why they do not look for work, 
97.2% answer for family reasons, that consist of looking after children, adults, sick disabled 
people or minors. Consequently, this is not a real inactivity, but rather an activity carried 
out in the private sphere, that limits the possibilities for carrying out an active search for 
employment.  

The lack of social subsidies for looking after people, makes the women's collective 
particularly vulnerable, as it is they who continue to carry out these invisible and unpaid 
jobs3, as well as increasing inequality for gender reasons. In this sense, 47.6% of women 
from 35 to 44 years of age inactive due to looking after dependent people say that the 
reason for their inactivity is not being able to pay for adequate services for looking after 
their children, and 3.8% say that they cannot pay for the services necessary for attending to 
dependent adults4.  

Another curious piece of information to be taken into account is that in Spain in 2013, 
the employment rate of men with two children under twelve years of aged was 80.5%, a 
very relevant figure if we observe that in the case of women the figure is inversely 
proportional, in other words, as the number of children under 12 years of age increases, 

                                                 
2 Source INE. Press releases, January 2014. http://www.ine.es 
3 This is what is being called from (the feminist currents) the care crisis: “The complex destabilisation process of a prior 

model for distribution of responsibilities on care and sustainability of life, that entails a redistribution of them and a 
reorganisation of care work, a process that is being currently closed in a way that is not only insufficient and 
precarious, but also reactionary, in so far as it is based on the same pillars of social inequality and invisibility of jobs 
and social agents that presented the starting model”, inn OROZCO, A. “Amenaza de tormenta: la crisis de los 
cuidados y la reorganización del sistema económico”, (Threat of storm: the crisis of caring and reorganisation of the 
economic system) in Revista de Economía Crítica, no. 6, 2006. 

4 Encuesta de Población Activa, Mujeres y hombres en España, INE, 2013 (Active Population Survey, Women and 
men in Spain, National Employment Institute). http://www.ine.es . 
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employment rates drop, reaching 57.5% in the case of children with two children under 12 
years of age5. 

 
 

3. Part time work. 
 

The part work contract has been a very popular formula to allow female workers to 
reconcile their labour and personal life, above all, and not always voluntarily, due to the 
need for being able to make the public and private spheres of their life compatible. 
Reconciliation must not necessarily involve working less, but working better, in another 
way, adapting the public work time not affecting the rights that are derived from their 
activity, nor in detriment to their personal life.  

But this has not always been the case, if we analyse the statistics we can see that part 
time work is mainly occupied by women, as can be seen from the data. The figures 
regarding the occupied population show us that salaried female workers with a part time 
contract stand for 73.35% in 2013. This type of contact has been one of the strategies most 
used by working women to make reconciliation possible, at the expense of remuneration 
and professional training6. Specifically, the main reasons they give for part time work is 
looking after children or sick, disabled or elderly adults (97%) and not always voluntarily, 
as 59.05% of women indicated the need for working part time due to the lack of adequate 
services for looking after relatives7. 

This situation is not a trivial matter, because, as is well known, part time work has 
many present and future disadvantages. In this sense, it can be said that not all professions 
can be carried out part time, without this situation having a negative professional cost, 
therefore, there will not be too much to choose from in terms of employment and the 
options will centre on the worst paid and qualified occupations that also entail a high level 
of instability and job insecurity. This is indicated by the statistics, as in the percentage of 
occupied workers with a part time contract, 82% are temporary contracts8. This temporary 
nature and precariousness causes instability and tragedy for the male workers, female 
workers and their families, as indicated in the ILO World of Work 2012 report9. 

To this we have to add that some women are abandoned as they have not paid enough 
into the social security system to be beneficiaries of the benefits derived from the General 
Social Security Act. At the moment women's pensions in Spain are 38% lower than those of 
men. Spanish women are paid an average pension of €659 compared to the €1067 of men. In 
this context it is foreseen that retired workers are 12% less at risk of poverty10. This has been 
stated by sources from the National Employment Institute, that confirm that in the 65 years of 
age or more group, 15.8% of women are at risk of poverty compared 13.6% of men11. 

                                                 
5 Encuesta de Población Activa, Mujeres y hombres en España, INE, 2013. http://www.ine.es 
6 When women are mothers, their employment rate drops over 10%, which reflects the unequal distribution of family 

responsibilities and of the limited care infrastructure. Opinion of the European Economic and Social Committee, of 17 
March 2010, no. 448, on “The Roadmap for equality between women and men (2006-2010) and follow-up 
strategies”, p. 5 

7 Encuesta de población activa (EPA), Instituto Nacional de Estadística, http://www.ine.es 
8 Estadísticas Servicio Público de empleo estatal (State employment Public Service Statistics). https://www.sepe.es. 
9 This is confirmed by the ILO World of Work 2012 report, op. cit: “Job instability is, above all, a human tragedy for 

workers and their families; but it also entails a waste of productive capacity, as skills tend to be lost as a result of 
excessive rotation between jobs and long periods of unemployment or inactivity” 

10 Report from the IESE of the University of Navarre on the “impact of pensions on women. Retirement and quality of 
life”, January 2014 

11 INE, Mujeres y hombres en España 2013. http://www.ine.es . 
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European data is no better, as according to the European Union Statistics on Income 
and Living Conditions survey (EU-28), it is estimated that the poverty risk rate among 
women of over 65 years of age is around 16.4% and that of men 12.1%12.  

As regards work contracts by economic sector, 89.4% of occupied women in the services 
sector, 8.2% in the industrial sector and 2.4% in agriculture. The same keynote is repeated in 
the European Union member countries, where the figures are similar, specifically, 84.6% of 
the total of occupied women is in the services sector, 11.2% in the industry sector and 4.1% in 
the agriculture sector. There is a small increase in the industry and agriculture sectors, but the 
proportion between male and female workers is very similar13. 

One of the sectors that is particularly feminised and where the precarious labour 
situation as a result of the high temporary rate, low qualification and remuneration can be 
clearly seen, is the sector attending to and caring for dependent people, a paradoxical 
matter, if we bear in mind that these services attend to essential social needs and also were 
the basis of a large source of employment after the Dependence Act.14 However, currently 
this Act has become devoid of purpose with the latest legal reforms and budgetary cuts on 
social matters, condemning Spanish society to a step backwards in social and democratic 
rule of law that makes many women invisible again who continue to take care of relatives 
and disabled persons but without legal protection. Given all of the above, this collective 
must be treated with greater care in order to prepare specialised professionals, who can 
carry out this type of jobs in a dignified way and backed by the Public Administration15.  

 
 

4. Unpaid leave for looking after children and relatives 
 

Unpaid leave for looking after relatives in which there is a suspension of work contract 
requested by the worker to attend to his or her relatives, has a different duration if it is for 
children or other relatives and can be taken in instalments.  

In this sense and if we analyse the leaves enjoyed throughout 2013, we can see that the 
data are broken down according to the people receiving the care, either relatives or 
children. With this appraisal, it can be confirmed that of the 6,122 people who were on 
leave to look after a relative in 2013, 5,245 were women and 877, men16.  

In the case of unpaid leave for looking after children in 2013, of the total of 29,651 
workers that exercised this right, 28,163 were women and 1,488 men. 

This tells us that it is women again who assume caring for children and relatives, and 
therefore, it is mainly women whose career is affected, one way or another, for 
reconciliation reasons. 

This is paradoxical if compared with the data obtained in the EPA, that reflect in 
principle a different starting point, and it is when male and female workers are asked about 

                                                 
12 European Union Statistics on Income and Living Conditions Survey (EU-SILC) Eurostat, 2012, included in the report 

Men and Women in Spain 2013, on salaries, earnings and social cohesion, http://www.ine.es . 
13 Source: gender equality, employment, social policy and equality indicators. Eurostat, 2013 
14 Act 39/2006, on Personal Autonomy and Dependent Care, made a social reality visible and allowed giving social 

coverage to many women carers, via the compulsory contribution by the Administration to the people who carry out 
this job. However, in the last legal reform of 2012 (RD 20/2012, of 13 July), contributing to the Social Security for the 
carers has now become voluntary and they also have to pay the Social Security payment, which leaves this 
protection practically without effect. 

15 Vid, GIL PÉREZ M.E., study on “Cuidadores no profesionales y derecho a la incapacidad permanente problemas 
que se plantean” (Non professional carers and right to permanent disability, problems set out), RDS, no. 64, 2013. 

16 Source: Anuario de Estadísticas del Ministerio de Empleo y Seguridad Social (Statistics Yearbook of the Ministry of 
Employment and Social Security. Table updated on 31 October 2013. 
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if they think that asking for leave or a reduced working day for family reasons would 
negatively affect their professional career, the most common answer has been negative 
above all in the male group. This may be due to two reasons, the first, because they have 
never asked for it, and this is reflected in the aforementioned data and the second, as in the 
hypothetical case of doing it, they do not think it would be a problem for their professional 
career. It is a different situation for the female workers, more of whom believe that 
exercising this right has affected or would affect their professional career, even so, they are 
the collective that has most been on leave. 

 
 

5. Reduced working day for caring for children and relatives 
 

Many women are obliged to reduce their working day to be able to care for the elderly, 
minors and disabled. This entails a reduction in their remuneration, contributions and 
consequently any benefits or pensions they may be entitled to. Therefore, the exercise of 
this right, when almost exclusively enjoyed by women, causes a clear situation of 
disadvantage and consequently of discrimination at work. 

This creates a perverse effect, given that as the working day is reduced irregular 
working days, availability clauses, shift work and night work increase17. The difficulty of 
obtaining prior authorisation from the entrepreneur to reach an agreement that benefits both 
parties as to be added to this. 

 
 

6. Maternity/Paternity Leave 
 

Statistic data tells us that the maternity leave is continuing to be used by most of 
female workers, specifically, and according to the total figures of 2013, the percentage of 
women receiving this benefit was 98%, with a total of 268,812 workers, compared to 3,341 
men. This figure is very significant if we bear in mind the opinions collected in the EPA, 
where it is reflected that most men who work, do not believe that using this right is going to 
affect them negatively in their professional career. In this sense, the data obtained in the 
area at the least curious and contradictory. In the same way, and answering the question 
made to occupied men on using the paternity leave from the seventh week regarding if they 
think this will affect their professional career, the amount of negative answers exceed the 
positive answers in all of the variables that have been handled, such as, age, education, 
professional training, professional situation and activity sector. The question is therefore, 
why is this right not enjoyed in practice.  

Likewise, the number of paternity leaves was 237,988, which represents a drop of 
3.2% with regard to 201218, and the legal paralysation of the increase in the duration of this 
leave has to be added to this that together with the elimination of most of the public 
services designed to facilitate attending to and caring for dependent minors and people, are 
not the best data for being able to talk about improvements in joint responsibility, but rather 
the very opposite19.  

                                                 
17 La negociación colectiva como mecanismos de promoción de la igualdad entre hombres y mujeres (Collective 

bargaining as mechanisms for promotion of equality between men and women), Colección Informes Ces, Madrid, 
2003, p. 57. 

18 Data from the Ministry for Employment and Social Security, January 2014.  
19 UGT report “El empleo de las mujeres en cifras” (female employment in figures) published on 6 March 2013, on the 

event of the International Working Women's Day.  
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7. Conclusion 
 

Women start from an indisputable economic and social inequality, the data so 
indicates. Female workers are paid less, are more affected by job insecurity and instability, 
have the highest rate of temporary contracts and therefore, less social protection. This 
position leads to a real situation of vulnerability, made worse by an international financial 
crisis, that entails precarious conditions at work and in life. The economic crisis has and 
will have very negative effects for female employment and consequently for the objective 
of equality and joint responsibility policies20.  

The need for increasing social policies that allow diverting to the public arena tasks 
and obligations still anchored in the private sphere of people has to be added to this. 

The situation of economical and labour instability prevents workers from exercising in 
freedom the rights that are derived from our legislation.  

Nevertheless, we must continue to defend the culture of equality and joint 
responsibility in all areas, in businesses, work centres and in general in society, with the 
subsequent need for continuing to work to find the balance based on the principles of 
equality and justice of the social and democratic rule of law.  

 

                                                 
20 In times of crisis “Women are the worst affected... when the number of jobs drops, male employment tends to be 

protected. Report by the International Trade Union Confederation, “Gender inequality in the labour market: an 
overview of global trends and developments, 2009”. 
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PRINCIPLES OF LAW  
 PHILOSOPHICAL APPROACH  

 
 Marius ANDREESCU* 

 

 

Abstract: Any scientific intercession that has as objective, the understanding of the significances 

of the „principle of law” needs to have an interdisciplinary character, the basis for the approach 

being the philosophy of the law. In this study we fulfill such an analysis with the purpose to underline 

the multiple theoretical significances due to this concept, but also the relationship between the 

juridical principles and norms, respectively the normative value of the principle of the law. Thus are 

being materialized extensive references to the philosophical and juridical doctrine in the matter. This 

study is a pleading to refer to the principles, in the work for the law’s creation and applying. Starting 

with the difference between „given” and ‘constructed” we propose the distinction between the 

„metaphysical principles” outside the law, which by their contents have philosophical significances, 

and the „constructed principles” elaborated inside the law. We emphasize the obligation of the law 

maker, but also of the expert to refer to the principles in the work of legislation, interpretation and 

applying of the law. Arguments are brought for the updating, in certain limits, the justice – 

naturalistic concepts in the law.  

Keywords: Principles of the law/ essence and phenomenon like aspect of the law, „given” and 

„constructed” in the law, significances of the principles of law, Moral value, juridical value, 

metaphysical principles, constructed principles  

  
 
 1. Brief considerations about the principles in philosophy and science  
 

 In philosophy and in general, in science, the principle has a theoretical value and an 
explanatory one as it is meant to synthesize and express the basis and unity of human 
existence, of existence in general and knowledge in its diversity of manifestation. The 
discovery and the assertion of the principles in any science concedes the certitude of 
knowledge, both by the expression of the prime element, that’s exist by itself, without 
having the need to be deducted or demonstrated, as throughout the achieving of cohesion 
within the system, without which the knowledge and scientifical creation cannot exist. 

 The principle has multiple significances in philosophy and science, but for our 
scientifical approach, one keeps in mind this one:” as element, idea, basic law on which a 
scientifical theory is grounded, a norm of conduct or the totality of laws and basic concepts 
of a discipline”1. The common place of the meanings of the term of principle makes the 
essence, a common category important both for philosophy as for the law.  

 The principle represents the given as such, that may have a double significance: a) what 
existed before any knowledge as aprioric factor and grounda for the science; b) theoretical 
and resulting element of the synthesis of the phenomenon diversity for the reality of any type. 
The distinction, but also the relationship between „given” and ‘constructed” are important in 
understanding the nature of the principles in science and mainly in law. In his work „Science 
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1 Romanian explanatory dictionary, Publishing House of the Socialist Republic of Romania, Bucharest, 1975, p.744 
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et tehnique en droit positif” published at the beginning of XX century, François Geny2 
analyzes for the first time the relation between science and juridical tehchnique starting from 
two concepts” the ‘given” and the ‘constructed”. In his opinion Geny one thing is”given” 
when it exits as an object outside the productive realities of human. On this meaning the 
author distinguishes four categories: the real given, the historical given; the rational given; 
the ideal given. From our researching theme’s perspective two of these categories are of 
interest, namely:” the rational given” that consists of those principles that come out from the 
consideration that needs to be shown to the people and human relationships, and the „ideal 
given” throughout which is being established a dynamic element, respectively the moral and 
spiritual relationships of a particular civilization. 

One thing is being „constructed” when being achieved by man, as a reasoning, a 
juridical norm, etc. The „given” is relative in the meaning that is being influenced by a 
‘constructed”, by human activity. Regarding the „given”, man’s attitude consists in 
knowing it by the help of science. Regarding the „constructed” the man is by hypothesis the 
„constructor”, he can make from this respect, art or technique. The sphere of the 
constructed stretches out onto the social and political order. 

The question that arises is if the law is „given”, object of science, in other words for a 
finding, recording or it is „constructed, as technical work? From historical perspective, the 
law is obviously „given”, object of science, such as it appears in the old law, in the 
international or national contemporary law. The drafting of the positive law yet assumes a 
„construction” and the juridical rules are the work of technique on this respect. 

In the juridical literature this distinction has been retained, in compliance with which 
the science explores the social climate that requires a certain juridical normality, and the 
technique is aiming towards the modalities through which the law maker transposes them 
into practice, „builds” the juridical rules. It was emphasized nevertheless upon the 
relativeness of this distinction, having into consideration that the juridical technique also 
assumes a creation, a scientifical activity3. Therefore the principles represent the „given” as 
ideal or background for the science and the ‘constructed” in situation they are developed or 
transposed into a human construction, included by juridical norms. 

A good systematization of the meanings which the principle notion has is done in a 
monography4: „a) the founding principle of a field of existence; b) what would have been 
hidden to the direct knowledge, and requires logical-epistemological processing; c) logical 
concept that would allow the knowledge of the particular phenomenon.” This 
systematization, applied to the law means: a) the discussion referring to the substance of 
law; b) if and how we may know the substance; c) the efficiency of placing into the 
phenomality of the law, related or not with the substance.”5 

The need of the spirit to raise up to the principles is natural and mostly persistent. Any 
scientifical construction or normative system must relate to the principles that will 
guarranty or substantiate them. This regressive motion towards unconditioned, towards 
what is prime in an absolute way is for exemple of the motion that Platon follows in the 
Book VII of the Republic6, when he puts the essence of the „Good” as a prime and 

                                                 
2 Author quoted by Ion Craiovan, in the Monography, Introduction into Law’s Philisophy, Publishing House All 

Beck,Bucharest, 1998, p.63. 
3 Jean Dabin, Théorie générale du Droit, Bruxelles, 1953, p. 118-159. 
4 Ibidem, op.cit., p.20 
5 Ibidem, op.cit., p.20 
6 Platon, Works – volume V, Scientifical and Encyclopedic Publishing House,Bucharest, 1982, p.401-402 
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nonhypothetical principle. In the same meaning another great thinker7 speaks about the 
„first principles” or the eternal principles of the „Being”, non demonstrable, a ground for 
any knowledge and of any existing one, beyond which is nothing else but ignorance. 

The question then is to know if what seems necessary, in the virtue of logics of 
knowledge is necessary also in the ontological order of the existence. In the „Critic of the 
Pure Reason”,8 Kant will show that such a passing, from the logic to the existing, (the 
ontological argument) is not legitimate. If the unconditioned, as a principle, is put in a 
necessary way by our reasoning, this fact cannot and must not lead us to the conclusion that 
this unconditioned exists outside it and independently of any reality. In consequence, as the 
principles aim the existence in all its fields, they cannot and must not be immutable, but are 
the outcome of the becoming. They are a „given”, but only as a result of the existential 
dialectics or as a reflection of becoming into the phenomenal world and of the essence.  

 
 

2. Doctrine aspects regarding the principles of law  
 

Since the law is assuming a very complex relationship, between the essence and the 
phenomena, and also a dialectics specific to each of the two categories in the plane of 
theoretical, normative and also social reality, cannot be outside the principles. 

The problem of the statute of the principles of law and their explaining was always a concern 
for the theoreticians. The natural law school argued that the source, origin, and therefore the 
grounds of the juridical principles are of human nature. The historical school of law, under 
kantianism influence. The law historical school, under kantianism’s influence, opens a new view in 
researching of juridical principles’ genesis, presenting them as products of the people’s spirit 
(Volkgeist) which shifts the grounds of law from the universe of pure reasoning, to the junction of 
some historical origins scattered in a multitude of transient forms. The versions of the positivist 
school claim that the principles of law are generalizations induced by the social experience. When 
the generalization covers a series of social facts, in a sufficient number, we are in the presence of 
principles. There are authors such as Rudolf Stammler that deny the lastingness of any juridical 
principle, considering the contents of law diversified in space and time, lacking universality. In the 
author’s concept the law could be a cultural category.9 Referring to the same problem, Mircea 
Djuvara asserted: „All law science does not consist in reality, for a very serious and methodical 
research, but merely in releasing out of a multitude of law dispositions, their essential, which are 
precisely these last principles of justice of which other dispositions derive from. In this way the 
entire legislation is of a large clarity and what it is called the juridical spirit comes into being. Only 
thus the scientifical drafting of a law is being done. ”10  

In our opinion this is the starting point for understanding the principles of law.In the 
specialized literature there is no unanimous opinion regarding the definition of the 
principles of law11. A series of common elements are identified, which we mention below:  

                                                 
7 Aristotel, Metaphysics, Book I, Ed. IRI,Bucharest, 1996, no.9-69 
8 Immanuel Kant, Critique of Pure Reason, Publishing House IRI, Bucharest, 1994, p.270-273 
9 Rodolf Stammler, Theorie der Recktswissenschaft, University of Chicago, Press, 1989, p.24-25. 
10 Mircea Djuvara, Teoria general� a dreptului. Drept ra�ional, izvoare �i drept pozitv, General Theory of Law. Rational 

Law, Source and Positive Law. Publishing House All Beck, Bucharest, 1999, p.265 
11 On this meaning see also : Ioan Ceterchi, Ion Craiovan, Introducere în teoria general� a dreptului, Introduction in Law General 

Theory Publishing House All,Bucharest, 1993, p.30; Gheorghe Bobo�, Teoria general� a statului �i dreptului, General Theory of 
State and Law Didactical and Pedagogical Publishing House, Bucharest, 1983, p.186; Nicolae Popa, General Theory of Law, 
Publishing House Actami,Bucharest, 1999, p.112-114; Ion Craiovan, Tratat elementar de teorie general� a dreptului, 
Elementary Treaty of Law General Theory Publishing House All Beck,Bucharest, 2001, p.209,; Radu Motica, Gheorghe 
Mihai, Teoria general� a dreptului, General Theory of Law Publishing House Alma Mater, Timi�oara, 1999, p.75. 
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The principles of law are general ideas, guiding postulates, fundamental provisions or bases 
of the law system. They characterize the entire law system, constituting in the same time 
features specific to a certain type of law; 
The general principles of law configure the entire structure and the development of the law 
system, provide the unity, homogeneity, balance, coherence and its development capacity; 
The authors differentiate between fundamental principles of law, that characterize the entire 
law system and which reflect what is essential within the respective law type and the 
principles valid for certain law branches or juridical institutions. 

Thus in the doctrine were identified and analyzed the following general principles of 
law: 1) providing the juridical bases for state’s functioning; 2) the principle of liberty and 
equality; 3) principle of responsibility; 4) principle of justice12. The same author considers 
that the general principles of law have a theoretical and practical importance that consists in: 
a) the principles of law are drawing the guiding line for the juridical system and orientates the 
activity of the law maker; b) these principles are important for the administering of the justice 
as „The man of law must ascertain not only the positiveness of the law, he has to explain the 
reason of its social existence, the social support of law, its connection with the social values”; 
c) the general principles of law take the place of the regulating norms when the judge, in the 
silence of the law, solutions the cause based on law general principles13.  

 One of the main problems of the juridical doctrine is represented by the relation between 
the law principles, law norms and social values. The oppinons expressed are not unitary they 
differ pending on the juridical conception. The natural law school, the rationalists, the Kantian 
and Hegelian philosophy of law admit the existence of some principles outside their norms, 
positive and superior to them. The principles of law are grounded on the human reason and 
configure valorically the entire juridical order. Unlike this, the positivist law school, the 
Kelsian normativism considers that the principles are expressed by the norms of law and in 
consequence there are no law principles outside the juridical norms system. 

Eugeniu Speran�ia established a correspondence between the law and law principles:”If the 
law appears as a total of social norms, mandatory, the unity of this totality is due to the 
conseqvence of all norms related to a minimum number of fundamental principles, themselves 
presenting a maximum of logical affinity between them. ”14 In connection to this problem, in 
Romanian specialized literature was emphasized the idea that the law principles are fundamental 
provisions of all juridical norms15.In another opinion, it was considered that the law principles 
orientate the drafting and enacting of the juridical norms, they have the force of some superior 
norms, that are found in the text of normative acts, but they can be deduced from the „permanent 
social values” when they are not expressly formulated by the positive law norms16. 

We consider that the general law principles are delimited by the positive norms of law, 
but undoubtedly there is a relationship between these two values. For instance, the equality 
and liberty or equity and justice are valoric foundations of social life. They need to find 
their juridical expression. In this way appear the juridical concepts that express these 
values, concepts that become foundations (principles) of law. From these principles derive 

                                                 
12 Nicolae Popa, quoted works., p.120-130 
13 Ibidem, quoted works, p.119 
14 Eugeniu Speran�ia, Principii fundamentale de filozofie juridic�, Fundamental Principles of Juridical Philosophy Cluj, 

1936, pg.8. On this meaning see also Nicolae Popa, op.cit., p.114. 
15 Nicolae Popa, quoted works, p.114. 
16 Ioan Ceterchi, Ion Craiovan, quoted works p.30 
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the juridical norms. Unlike the norms, the general principles of law have an explanatory 
value because they contain the grounds for law’s existence and development. 17 

Besides other authors18 we consider that the juridical norms relate to the law principle 
in two meanings: the norms contain and describe most of their principles; the functioning of 
the principles is achieved by putting into practice of the conduct provided by the norms. In 
relation to the principles the juridical norms have an explanatory, teleological narrower 
value, the purpose of the norms being to preserve the social values, not to explain the causal 
reason of their existence. The principles of law are the expression of the values promoted 
and defended by the law. One can say that the most general principles of law coincide with 
the social values promoted by the law. 

For a correct understanding of the problematic of the values in law and their 
expressing by the principles of law some brief comments are needed in the context of our 
researching theme. The different currents and juridical schools, from antiquity up to the 
present, have tried to explain and substantiate the regulations and juridical institutions by 
some general concepts appreciated as being special values for the society. The law is 
grounded on judgements of value. Indeed by its nature the law implies an appreciation, a 
value rendering of human conduct in relation to certain values, representing the finality of 
juridical order such as: justice, common good, liberty etc. 19 The values are neither of a 
strict nature nor of an exclusively juridical nature. On the contrary, they have a larger 
dimension, moral, political, social, philosophical, in general. These values must be 
understood in their historical-social dynamics. Though some of them are to be found in all 
law systems, for instance the justice, nevertheless the specific and historical particularities 
of the society leave their print on them. The values of a society must be primordially 
deduced from philosophy (social, moral, political, juridical) which leads and guides the 
social forces in the respective society. 

The law maker, in the enactment process, oriented be such values, expressed mainly in 
the general principles of law, transposes them into juridical norms, and on the other side, 
once these vales „enacted” they are defended and promoted in the form specific to the 
juridical regulation. The juridical norm becomes both a standard for the appreciation of the 
conduct pending on respective social value, or a means to ensure the achieving of the 
exigencies of such a value and the prediction of the future development of society. Needs to 
be added that the juridical norms substantiate the juridical values in a relative way because, 
either as a whole or individually, they don’t show totally a juridical value, they do not 
exhaust its richness in contents.  

In regard to the identification the values promoted by the law, the oppinions of the 
authors do not coincide, yet they stay in closed related spheres. Thus, Paul Roubier named 
few such values the justice, juridical security and social progress

20. Michel Villey named 
four large finalities of the law: justice, good conduct, serving people and serving society.21 
François Rigaux speaks about two categories, namely: the primordial ones called by him 
formal, order, peace and juridical security and the material ones equality and justice.22

 

                                                 
17 Nicolae Popa, quoted works, p.116-117. 
18 Nicolae Popa, quoted works, pg.116-117, Radu I. Motica, Gheorghe C. Mihai, Teoria general� a dreptului.Curs 

universitar, General Theory of Law. Academic Course Ed. Alma Mater, Timi�oara, 1999, p.78 
19 Paul Roubier, Théorie générale du Droit, L.G.D.J., Paris, 1986, p.267. 
20 Paul Roubier, quoted works, p.268. 
21 Quoted by Jean-Louis Bergel in Théorie générale du Droit, Dalloz, Paris, 1989, p.29. 
22 Quoted by Ioan Ceterchi and Ion Craiovan in Introducere în teoria general� a dreptului, Introduction into General 

Theory of Law Publishing House All, Bucharest, 1993, p.27 
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The undeniable value that defines the finality of the law, in the concept of the most 
distinguished thinkers, yet from the ancient times, is the justice. The most complex concept 
justice was approached, explained and defined by numerous thinkers – moralist, 
philosophers, counselors, sociologists, theologians – that start in defining it from the ideas 
of just, equitable, in the meaning to give everyone what deserves. The general principle of 
law, equity and justice is the expression of justice as a social value. Many concepts about 
the law would be suitable, be it on a rationalist line or in a realistic one. The rationalists 
argue that the principle of justice is innate to men, it holds onto our reasoning in its eternity. 
The realists argue that the justice is an elaborate of history and human general experience. 

Regardless of theoretical orientation, the justice undoubtly constitutes a complex 
ground of the juridical universe. Giorgio del Vecchio assterts that the justice is a 
conformation to the juridical law, the juridical law being the one that contains the justice. 
According to Lalande the justice is the owner of what is just; Faberquetes considers the law 
as a unique expression of the principle of justice, and the justice, as, naturally, the unique 
content of the expression of law. It has been said that the justice is the will to give everyone 
what it is his; is the balance or proportion of the relationships betwenn people, is the social 
love or the harmonious fulfilling of the human being essence. 23 

The justice as a value and principle of the law exists throughout the juridical norms 
contained in constitutions, laws etc. This does not mean that the objective law, with 
expressings, carries on entirely and unavoidably the „justice”: not all that is lawfully in force 
is just. On the other side there are juridical norms, such for instance, the technical ones that 
are indifferent to the idea of justice. There are circumstances when the positive law is 
inspiring more utility considerents than the justice ones, in order to maintain the order and 
stability in society. In our opinion, the justice, as social value and also as a general principle 
of law, dimensions itself in the ideas of just measure, equity, lawfulness and good faith. 
Mainly the concepts of just measure and equitly express the proportionality. The principle of 
justice has a guidance contents on the cognitive-acting line: to give eachone what deserves. A 
law system is unitary, homogenous, balanced and coherent if all its components „provide, 
protect, establish” in such a way that every physical and juridical person be what it is, to have 
what he deserves without injuring one another or the social system. 

The equity is a dimension of the principle of justice in its consensuality with the moral 
good. This concept moulds the formal juridical equality, makes it human, introducing into 
the law systems in force the categories of the moral from the perspective of those for which 
the justification is a making for good and for liberty.” Thus considered, the equity 
disseminates till the farthest spheres of the juridical norms system, fructifying even the 
strictly technical or formal fields, appearantly indifferent towards the axiological concerns” 

24. Understood by the idea of proportionality, the equity regards the diminishing of the 
inequality there where the establishing of a perfect equality (also named formal justice) is 
impossible due to the particularity of the situation in fact. In other words, in relation to the 
generality of the juridical norm, the equity suggests to take into consideration the situations 
in fact, personal circumstances, unicity of the cause, without falling into extreme. The idea 
of justice develops under the influence of the social-political transformations. Thus, in the 
contemporary democratical states, in order to underline the economical, social, cultural 
rights, one speaks about the social justice.  

                                                 
23 For enlarging the topic see Gheorghe C. Mihai, Radu I. Motica Fundamentele dreptului. Teoria �i filozofia dreptului, 

Law Fundamentals. Theory and Philosophy of Law, Publishing House All,Bucharest, 1997, p.128. 
24 Ibidem quoted works. p.133 
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Another problem of the juridical doctrine is to establish the relationship between the 
principles of law and those of the moral. Christian Thomasius in his work Fundamenta 

juris naturae et gentium ex sensu comuni deducta (1705)25, dinstinguished between the 
mission of the right to protect the external relationships of human individuals through 
provisions that form perfect and sanctionable obligations and the mission of the moral to 
protect the inner live of individuals, only throughout provisions that form imperfect and 
unsanctionable obligations. This difference between morals and law has become classic. 
Undoubtedly, the law cannot be mistaken with the morals, for several reasons analyzed in 
specialized literature26. However, law and morals are from ancient times in a closed 
relationship that cannot be considered as accidental. The respective relationship is 
axiological. The juridical and ethical values have a common origin, respectively the 
conscience of the individuals living in the same community. The theory of justrationalism – 
the modern form of justnaturalism – tried to argument that there is a background of 
universal and eternal justice, because they are written within human reasoning where they 
connect with the principles of good and truth. Therefore, as law is rational, it is natural and 
because it is natural, it is also moral. Of course, the law is eminamently governing the outer 
conduct of human individual. Nevertheless the law is not disinterested by the morals, „by 
the fact that by means of equity it seeks the good acting to harmonize the exterior with the 
inside of the individual, throughout the same equity"27 

We consider that indeed the morals and law have a common valoric structure and it can 
be deducted only from the assertion pretty often met and according to which „the law is a 
morals minimum” but also from the observation that there isn’t a moral assertion to be 
denounced as unfair, yet sometimes are being discovered juridical assertions in disagreement 
with the moral principles. It is noticed the tendency of the law to make appeal to values with a 
moral character so that they can be introduced into juridical regulations. In this respect Ioan 
Muraru stated that: „the moral rules, though usually are closer to the natural rights and 
customary laws, they express ancient and permanent desires of mankind. The moral rules, 
though usually are not fulfilled, in case of need by using the coercive force of the state, they 
need to be juridically backed up in their fulfilling when they defend human life, freedom and 
happiness.Therefore in Romania’s Constitution the referrings to moral hypostasis are not 
missing. These constitutional referrings provides efficiency and validity to the morals. Thus, 
for example, item 26, item 30 protect « good habits », item 35 mentions the « public morals » 
also the « good faith » which is obviously first a moral concept consecrated by item 11 and 
item 5728. Therefore the general principles of law and those of the morals have a common 
background of values. The norms of the law can express values that at their origin are moral 
and are to be found in the contents of the general principles of law, such as is for example the 
equity or its particular form, the proportionality. 

The principles of law have the same features and logical-philosophical significances as 
the principles in general. Their particularities are determined by the existence of two 
systems of dialectical relationships specific to law: 

                                                 
25 Quoted by Ion Dobrinescu în Dreptatea �i valorile culturii, Justice and Values of Culture Romanian Academy 

Publishing House, Bucharest, 1992, p.95. 
26 See also Giorgio del Vecchio, Lec�ii de filozofie juridic�, Lessons of Judicial Philosophy Publishing Europa 

Nova,Bucharest, 1995, p.192-202; Ion Dobrinescu, quoted works, p. 95-99; Gheorghe Mihai, Radu I. Motica, quoted 
works, pg.81-86; Ion Ceterchi, Ion Craiovan, quoted works, p. 39-42. 

27 Gheorghe C. Mihai, Radu I. Motica, quoted works, p.84. 
28 Ioan Muraru, Elena Simina T�n�sescu, Drept constitu�ional �i institu�ii publice, Constitutional Law and Public 

Institutions Publishing House All Beck,Bucharest, 2003, vol.I, p.8 
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- principles – categories – norms; 
- principles – law, as social reality. 

Few of the most important features of the principles of law can be identified, useful in 
order to establish if the proportionality can be considered a principle of law: 

A) Any principle of law must be of the order of essence. It cannot be identified with an 
actual case or with an individual assesment of juridical relations. The principle must represent 
the stability and balance of the juridical relations, regardless the variety of normative 
regulations or particular aspects specific to juridical reality. In consequence, the principle of 
law must be opposed to the aleatory and should express the necessity as essence. 

However, the principle cannot be a pure creation of the reasoning. It has a rational 
dimension, abstract of maximum generality, but is not a creation of metaphysics. Yet of 
substance order, the principles of law can neither be eternal nor absolute, but they do reflect 
the social transformations, they express the historical, economical, geographical, political 
particularities of the system which they contain and at their turn, which they substantiate. 29 
The principles of law develop so that the realities they reflect and explain be subject to 
improving. The scientifical improving of the juridical analysis could never be ended. But in 
law, one needs to give immediate solutions so that the practical life does not wait”30. Being 
of the substance order the principles of law have a generalizing character, both for the 
variety of the juridical relationships as for the norms of law. At the same time expressing 
the essential and the general of the juridical reality, the principles of law are grounds for all 
other normative regulations.There are great principles of law that do not depend on their 
consecration on the juridical norms as it is the juridical norm that determines their concrete 
contents in relation to the historical reference time. 

B) The principles of law are consecrated and acknowledged by constitutions, laws, 
customary, jurisprudence, international documents or formulated by the juridical doctrine. 

The principles must be accepted internally and must be a part of the national law of 
each state. The general principles of law are consecrated in constitutions. The characters of 
the state’s juridical system influence, and even determines, the consecration and 
acknowledging of the principles of law.The work of consecration of the principles of law in 
the political and juridical documents is in full progress. 

Thus, in the international documents such as U.N.O Charta or the Declaration of 
U.N.O. General Assembly in 1970, are consecrated principles 31 that characterize the 
democratical international law order. The regional law systems had known and 
acknowledged their own principles. For example, the Union European Law consecrates the 
following most important principles: principle of equality, protection of the human 
fundamental rights, principle of juridical certitude, principle of subsidiarity, principle of 
authority of res judicata and principle of proportionality32. Most democratic constitutions 
consecrate principles such as: principle of sovereignty, principle of juridicality and 
supremacy, constitution, principle of democracy, principle of pluralism, principle of 
representation, principle of equality etc.  

                                                 
29 On this meaning see Mircea Djuvara, Drept �i sociologie, Law and Sociology I.S.D.,Bucharest, 1936, pg.52-56 and 

Nicolae Popa, op.cit., p.113-114 
30 Mircea Djuvara, Teoria general� a dreptului. Drept ra�ional, izvoare �i drept pozitiv, General Theory of Law.Rational 

Law, Source and Positive Law Publishing House All Beck, Bucharest, 1999, p. 265. 
31Alexandru Bolintineanu, Adrian N�stase, Bogdan Aurescu, Drept interna�ional contemporan, Contemporary 

International Law Publishing House All Beck, Bucharest, 2000, p.52-71. ONU Charta specifies the “General 
Principles of Law Acknowledged by Civilized Nations” as source of law 

32 Ion Craiovan, quoted works p.211 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

362

 

The jurisprudence has a significant role in the consecration and applying of the 
principles of law. There are situations when the principles of law are acknowledged by 
jurisprudential ways, without being formulated in the text of normative acts. Thus, the 
Italian Civil Code recommends to the judges to decide in the absence of some texts, in the 
light of the general principles of law. 

There are systems of law in which not all principles have a normative consecration. 
We refer mainly to the great system known by the name of common law, consisting in 
essence of three normative, autonomous and parallel subsystems: common law (in a narrow 
meaning); equity; and statute-law. Equity represents a set of principles coming out from the 
practice of the instance and is a correction brought to the common-law rules. 

With all variety of the consecratation manner and the recognition of the principles of 
law, comes out the need at least for their recognition in order to be characterized and 
enacted in the system of law. This consecration or acknowledging is not enough to be 
doctrinary, nevertheless it must be realized throughout norms or jurisprudence. However, a 
distinction between the consecration or acknowledging of the principles of law must be 
made, and on the other side, in their enacting. 

C) The principles of law represent values for the law system, because they express 
both the juridical ideal, as the objective requirements of society, have a regulating role for 
the social relations. In situation in which the norm is not clear or it does not exist, the 
solving of the litigations can be achieved directly based on the general or special principles 
of the law. As ideal, they represent a coordinating ground for the work of law making. 

D) In classifying the principles of law it is started from the consideration that between 
them there is a hierarchy or relation from the general to particular33. Starting from this 
observation one can distinguish: 

1. General principles of law which form the contents of some norms with universal 
application with a maximum level of generality. These are acknowledged by the doctrine 
and expressed by the normative acts in the internal law or internationally treaties as having 
a special importance. As a rule these principles are written in constitutions having thus a 
superior juridical force in relation to the other laws and all law branches. Referring to the 
theoretical and practical importance for studying the law branches, Nicolae Popa 
remarks:”the general principles of law are fundamental provisions that cumulate the 
creation of law and its enacting…. In conclusion the action of the principles of law has as a 
result the conceding of certitude of law – the guarranty granted to individuals against the 
unpredictibilities of the coercive norms – and the congruence of the legislative system, 
namely the concordance of the laws, their social character, credibility, opportunity."34 

2. The specific principles that express particular values and as a rule have a limited 
action to one or several branches of law. They are mentioned in codes or other laws. In this 
category can be included the principle of lawfulness of penalties, binding of contracts, 
presumption of innocence, principle of compliance with international treaties etc. The 
special principles have their source of values in the law’s fundamental principles. 

For instance the proportionality is one of the oldest and classic principles of law, 
rediscovered in the modern age. The significance of this principle, in a general meaning, is 
that of an equivalent relation, balance between phenomena, situations, persons etc, but also 
the idea of just measure. 

                                                 
33 Ioan Ceterchi, Ion Craiovan, quoted works, pg.31. Radu I. Motica, Gheorghe C. Mihai, Teoria general� a dreptului, 

General Theory of Law, quoted works, p.77. 
34 Nicolae Popa, quoted works, p.117. 
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Ion Deleanu specifies that: „At the origin, the concept of proportionality is outside the 
law; it calls up the idea of correspondence and balance, but also of harmony. Appeared as a 
mathematical principle, the principle of proportionality was developed also as a 
fundamental idea in philosophy and law receiving different forms and acceptions: 
„reasonable”. „balance”, „admissible”, „tolerable”, etc35. Therefore, the proportionality is a 
part of the content of principle of equity and justice, considered as being a general principle 
of law. At the same time by its normative consecration, explicit or implicit, and by 
jurisprudential applying, the proportionality has particular significances in different 
branches of law: constitutional law, administrative law, community law, criminal law etc. 
This principle definition, understanding and applying, in the above shown significances 
result from the doctrinary analysis and the jurisprudential interpretation.36 

 
 

3. Constructed principles and metaphysical principles of law 
 

An argument for which the philosophy of law needs to be a reality present not only in 
the theoretical sphere but also in the practical activity for normative acts drafting or justice 
accomplishing, is represented by the existence of the general principles and branches of 
law, some of them being consecrated also in the Constitution. 

The principles of law, by their nature, generality and profoundness, are themes for 
reflection firstly for law’s philosophy, only after their construction in the sphere of law 
methaphysics, these principles can be transposed to the general theory of law, can be 
consecrated normatively and applied to jurisprudence. In addition, there is a dialectical 
circle because the „understandings” of the principles of law, after the normative 
consecration and the jurisprudential drafting, are subject to be elucidated also in the sphere 
of the philosophy of law. Such a finding however imposes the distinction between what we 
may call: constructed principles of law and on the other side the metaphysical principles of 

law.The distinction which we propose has as philosophical grounds the above shown 
difference between ‘constructed” and „given” in the law. 

The constructed principles of law are, by their nature, juridical rules of maximum 
generality, elaborated by the juridical doctrine by the law maker, in all situations 
consecrated explicitly by the norms of law. These principles can establish the internal 
structure of a group of juridical relationships, of a branch or even of the unitary system of 
law. The following features can be identified: 1) are being elaborated inside law, being as a 
rule, the expression of the manifestation of will of the law maker, consecrated in the norms 
of law; 2) are always explicitly expressed by the juridical norms; 3) the work of 
interpretation and enacting of law is able to recognize the meanings and determinations of 
the law’s constructed principles which, obviously, cannot exceed their conceptual limits 
established by the juridical norm. In this category we find principles such as: publicity of 
the court’s hearing, the adversarial principle, law supremacy and Constitution, the principle 
of non-retroactivity of law, etc. 

Consequenlty, the law’s constructed principles have, by their nature, first a juridical 
connotation and only in subsidiary, a metaphysical one. Being the result of an elaboration 
inside the law, the eventual significances and metaphysical meanings are to be, after their 

                                                 
35 Ion Deleanu, Drept constitu�ional �i institu�ii politice, Constitutional Law and Political Institutions Publishing House 

Europa Nova, Bucharest, 1996, volume.I, p.264. 
36 For details see, Marius Andreescu , Principiul propor�ionalit��ii în dreptul constitu�ional , Principle of Proportionality in 

Constitutional Law Publishing House C.H. Beck,Bucure�ti , 2007. 
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later consecration, established by the metaphysic of law, at the same time, being norms of 
law, have a mandatory character and produce juridical effects like any other normative 
regulation. Is necessary to mention that the juridical norms which consecrate such 
principles are superior as a juridical force in relation to the usual regulations of law, 
because they aim, usually, the social relations considered to be essential first in the 
observance of the fundamental rights and of the legitimate interests recognized to the law 
subjects, but also for the stability and the equitable, predictable and transparent carry on of 
juridical procedures. 

In case of a such category of principles, the above named dialectical circle has the 
following look: 1) the constructed principles are normatively drafted and consecrated by the law 
maker; 2) their interpretation is done in the work of law’s enacting; 3) the significances of values 
of such principles are later being expressed in the sphere of metaphysics of law; 4) the 
metaphysical „meanings” can establish the theoretical base necessary to broaden the connotation 
and denotation of the principles or normative drafting of several such newer principles. 

The number of the constructed principles of law can be determined to a certain 
moment of the juridical reality, but there is no preconstituted limit for them. For instance, 
we mention the „principle of subsidiarity”, a construction in the European Union law, 
assumed in the legislation of several European states, included in Romania. 

The metaphysical principles of law can be considered as a ‘given” in relation to the 
juridical reality and by their nature, they are outside law. At their origin they have no juridical, 
normative, respectively jurisprudential elaboration. They are a transcendental ‘given” and not 
a transcendent of the law, consequently, are not „beyond’ the sphere of law, but are something 
else in the juridical system. In other words, they represent the law’s essence of values, without 
which this constructed reality cannot have an ontological dimension. 

Not being constructed, but representing a transcendental, metaphysical „given” of law, it 
is not necessary to be expressed explicitly by the juridical norms. The metaphysical principles 
may have also an implicit existence, discovered or valued throughout the work for law’s 
interpretation. As implicit „given” and at the same time as transcendental substance of law 
these principles must eventually meet in the end in the contents of any juridical norm and in 
every document or manifestation that represents, as case is, the interpretation or enacting of 
the juridical norm. It should be emphasized that the existence of metaphysical principles 
substantiates also the teleological nature of law, because every manifestation in the sphere of 
juridical, in order to be legitimate, must be suited to such principles.  

In the juridical literature, such principles, without being called metaphysical, are identified 
by their generality and that’s why they were called „general principles of law”. We prefer to 
emphasize their metaphysical, value and transcendental dimension, which we consider 
metaphysical principles of juridical reality. As a transcendental ‘given” and not a constructed 
one of the law, the principles in question are permanent, limited, but with determinants and 
meanings that can be diversified within the dialectical circle that contains them. 

In our view, the metaphysical principles of law are: principle of fairness; principle of 

truth; principle of equity and justice; principle of proportionality; principle of liberty. In a 
future study, we will explain extensively the considerents that entitle us to identify the 
above named principles for having a metaphysical and a transcendental value in respect to 
the juridical realities. 

The metaphysical dimension of such principles is undeniable, yet still remains to 
argument the normative dimension. An elaborate analysis of this problem is outside the 
objective of this study, which is an extensive expose about the philosophical dimension of 
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the pruinciples of law. The contemporary ontology does not consider the reality by referral 
to classical concept, in substance or matter. In his work „Substamzbegriff und 

Funktionsbegriff” (1910) Ernest Cassirer opposes the modern concept of function to the 
ancient one of substance. Not what is the „thing” or actual reality, but their way of being, 
their inmost make, the structure concern the modern ones. Ahead of knowledge there are no 
real objects, but only „relations” and „functions”. Somehow, for the scientifical knowledge, 
but not for the ontology, the things disappear and make space for the relations and 
functions. Such an approach is operational cognitive for the material reality, not for the 
ideal reality, that ‘world of ideas” which Platon was talking about.37 

The normative dimension of juridical reality seems to correspond very well to the 
observation made by Ernest Cassirer. What else is the juridical reality if not a set of social 
relations and functions that are transposed in the new ontological dimension of „juridical 
relations” by applying the law norms. The principles constructed applied to a sphere of 
social relations by means of juridical norms transforms them into juridical relations, so 
these principles correspond to a reality of judicial, understood as the relational and 
functional structure. 

There is an order of reality more profound than the relations and functions. Constantin 
Noica said that we have to name an „element” in this order of reality, in which the things 
are accomplished, which make them be. Between the concept of substance and the one of 
function or relation a new concept is being imposed, that will maintain the substantiality 
without being dissolved in functioning, to manifest the functionality38.  

Assuming the great Romanian philosopher idea, one can assert that the metaphysical 
principles of law evoke not only the juridical relationships or functions, but the „valoric 
elements” of juridical reality, without which it would not exist. 

The metaphysical principles of law have a normative value, even if not explicitly 
expressed by law norms. Furthermore, such as results from jurisprudence interpretations, 
they can even have a supernormative significance and thus, can legitimate the justnaturalist 
conceptions in law. These conceptions and the superjuridicality doctrine asserted by 
Francaise Geny, Leon Duguit and Maurice Duverger, consider that justice, the 
constitutional justice, in particular, must relate to rules and superconstitutional principles. 
In our view, such standards are expressed precisely by the metaphysical principles which 
we referred to. The juristprudential conceptions were applied by some constitutional courts. 
It is famous on this meaning, the decision on January 16th 1957 of the Federal 
Constitutional Court of Germany with regard to the liberty to leave the federal territory. 
The Court declares: „The laws are not constitutional unless they were not enacted with the 
observance of the norms foreseen Their substance must be in agreement with the supreme 
values established by the Consitution, but they need to be in conformity with the unwritten 

elementary principles (s.n.) and with the fundamental principles of the fundamental Law, 
mainly with the principles of lawfull state and the social state”39. 

One last thing we wish to emphasize refers to the role of the judge in applying the 
principles constructed especially the metaphysical principles of law. We consider that the 
fundamental rule is that of interpretation and implicitly of enacting any juridical regulation 

                                                 
37 For more details see also , Constantin Noica , Devenirea întru fiin��, Becoming into Being Publishing House 

Humanitas,Bucure�ti,1998,p. 332-334 
38 Constantin Noica, quoted works. p. 327-367 
39 For details see ,Andreescu Marius , quoted works, p. 34-38 
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within the spirit and with the observance of the valoric contents of the constructed and m40 
Ion Deleanu, Drept constitu�ional �i institu�ii politice, Constitutional Law and Political 

Institutions Publishing House Europa Nova, Bucharest, 1996, etaphysical principles of law. 
Another rule refers to the situation in which there is an inconsistency between the common 
juridical regulations and on the other side the constructed principles and the metaphysical 
ones of the law. In such a situation we consider, in the light of the jurisprudence of the 
German constitutional court, that the metaphysical principles need to be applied with 
priority, even at the expense of a concrete norm. In this manner, the judge respects the 
character of being of the juridical system, not only the functions or juridical relations.  
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LIABILITY OF PRESIDENTS OF REPUBLIC IN SOME 
EUROPEAN STATES HAVING A SEMI-PRESIDENTIAL 

POLITICAL SYSTEM�
 

Mihaela-Bogdana SIMION* 
 

 
Abstract: This article analyses the issue of Presidents’ liability is some of the European states 

having a semi-presidential political system, namely France, Portugal, Austria and Ireland. In each 

case, the reasons that may lead to liability, the proceedings for impeachment, the court or the 

appropriate body to judge the head of state, as well as the impeachment’s consequences on the 

President that was found guilty for committing some grave acts, usually, incriminated by the 

fundamental law, are analysed. 

Keywords: president, constitutional provisions, liability, impeachment, removal.  

The semi-presidential regime is characterised by a closeness to the presidential system 
(which gives almost all the power to the President), but also to the parliamentary system 
(where the head of state is less important in relation to the head of the Government). The 
semi-presidential regime represents a middle way to the two systems mentioned above, 
which is characterized by a strong influence of the President in the political regime, in 
particular because he enjoys a wide popular legitimacy due to his election by the direct and 
universal suffrage. 

Depending on the quantity and quality of the constitutional powers vested in the 
President, this political regime may be more pronounced (France, Portugal) or more 
attenuated (Austria, Ireland). However, regardless of the characteristics of the political 
regime, the issue of President’s liability is one of the most important aspects of the 
presidential office. 

The liability of a President of republic is found, in most cases, under two forms: 
political liability in front of the legislative power and criminal liability in front of the 
Supreme National Court. The legal proceedings by which the President is held accountable 
are characterized by a high complexity, which may have as effect, if the President is found 
guilty by the competent body, the removal from office. This situation causes the vacancy of 
the office and its interim by another person occupying an important position in the state, 
until the organization of a new presidential election.  
 

1. Liability of the President in France 
 

The French Constitution stipulates two exceptions to the principle of irresponsibility of 
the head of state, regulated by Articles 53-2 and 68. The first, introduced by the 
constitutional revision of July 8, 1999, refers to the recognition of the jurisdiction of the 
International Criminal Court as provided by the Treaty signed in Rome on July 18, 1998, 
this court being competent to hear the worst perpetrators of international crimes (crimes of 
war and aggression, crimes against humanity, crimes of genocide). 

The second exception to the principle of irresponsibility, stipulated by Article 68 
paragraph 1 from the French Constitution, reviewed in 2008, refers to the political liability 
of the President. Thus, according to this constitutional text „the President can be dismissed 
___________________________ 
*Lawer  
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only for the breach of his duties in a manner that makes him incompatible with the exercise 
of the office…”.  

Right from the beginning, it must be stressed that the liability of the President of the 
Republic, even though it is clearly a political one, it cannot be equated to the liability of the 
Government to Parliament. This procedure used against the head of state should not be 
trivialized, but, on the contrary, should have an exceptional character or, taking the 
expression used by the Avril Commission, who proposed the current mechanism of the 
liability of the President under Article 68 of the French Constitution, this procedure is only 
a „safety valve” offering the solution for a political situation otherwise insurmountable1. 

So, the reason for the President’s dismissal consists in a breach by the head of state of 
his duties, so serious for the dignity of the presidential office that its continuity appears as 
impossible. However, Article 68 of the Constitution is not very accurate, since it tends to 
erase the distinction between the removable acts and the irremovable acts from the 
presidential office, because the offence of the dignity of the highest magistracy may result 
as well from a private behaviour as from a public behaviour of the President. Analyzing the 
circumstances likely to trigger the removal proceedings, the report of the same Avril 
Commission evokes, on the one hand, the murder or any other serious crime and, on the 
other hand, the abuse of presidential prerogatives leading to the blockage of institutions (the 
refusal to enact laws, to convene the Council of Ministers, to sign the decrees deliberated 
by the Council of Ministers, to ratify treaties, the abusive recourse to Article 16 of the 
Constitution on exceptional measures, etc.). 

The proceedings are triggered by „the proposal to convene the High Court" (Article 68 
paragraph 2), taken by one of the two Houses of Parliament and transmitted as soon as 
possible to the other House, which must decide within the next fifteen days. The consistent 
vote of the both Houses leads to their sitting in „High Court” (“Haute Cour”), which, 
chaired by the President of the National Assembly, has the power to rule on the removal of 
the President. 

The High Court decides by secret ballot (Article 68 paragraph 3), in order to guarantee 
the freedom of vote for each parliamentarian. 

The decisions taken under the provisions of Article 68 (the proposal of sitting of the 
High Court and the decision of the High Court) shall require an „absolute majority of two-
thirds of the members of that convention or of the High Court” (Article 68 paragraph 4). 
This majority is quite difficult to achieve and, therefore, extremely protective towards the 
presidential office and its holder.  

After analyzing the text of Article 68 of the Constitution of France several ideas 
regarding the proceedings on the political liability of the French President can be drawn. 
Firstly, the removal of the President is exclusively given to the competence of Parliament, 
although his election is made by direct vote. 

Secondly, it can be noticed the egalitarian bicameralism that characterizes the 
proceedings: the initiative of triggering belongs to either of the two rooms; the adoption of 
the proposal of sitting the High Court requires the consent of the National Assembly and of 
the Senate; The High Court is formed by bringing together the members of the two 
Assemblies. 

                                                 
1 Aurelie Channet, La responsabilité du Président de la République, la contribution de la „commision Avril”, 

L’Harmattan, 2004, p.35.  
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Thirdly, regarding the two-thirds majority required for the removal, we cannot wonder 
what would be the position of a President found guilty of breach of duties by 60 or 65% of 
the members of the High Court? Clearly, the President would not be dismissed because it 
would be necessary 66.67% of the votes, but his political authority would be greatly 
compromised2. 

Finally, the last point refers to the rapidity of the proceedings, generated by the urgent 
need to resolve a critical political situation. Consequently, the terms set are short: after its 
adoption by one of the two Houses, the proposed reunion of the High Court is 
„immediately” sent to the other House „within 15 days” (Article 68 paragraph 2), the High 
Court shall decide „within a month” and its decision shall have „immediate effect”. 

We also mention the fact that during the removal proceedings, the President of the 
Republic shall enjoy all his prerogatives (including the right to dissolve the National 
Assembly). Using this prerogative, he could try to stop the threat of removal. 

In case of removal, the President is deprived of his functions; the vacancy of the office 
of President of the Republic opens an interim period, which is exercised by the President of 
the Senate. 

Starting from this point, two hypotheses can be taken into consideration: either the 
dismissed head of state becomes candidate to his own succession, because nothing forbids 
this thing, or he no longer runs for the office. As candidate for another term, the ousted 
President asks the people to become judge of appeal of the decision of the High Court. If 
the ousted President is re-elected, he shall probably not linger to decide the dissolution of 
the National Assembly whose members decided, by two votes, his dismissal. If he is not re-
elected or he does not submit his candidature, then the former president shall be ex officio 
life member of the Constitutional Council as stipulated by Article 56 of the Constitution. In 
this situation, he would also become a regular litigant who could potentially be subject to 
prosecutions before courts of common law. 

 
 

2. Liability of the President in Portugal  
 

The Constitution of Portugal does not expressly consecrate the principle of 
irresponsibility of the President of the Republic and after that to derogate in special cases. 
On the contrary, Article 130 of the Constitution is directly enunciated by a general principle 
of responsibility, „the President of the Republic is responsible for the crimes committed in 
the exercise of his duties”.  

Thus, in Portugal, the President is responsible for any act committed in the exercise of his 
functions: first, for the offenses under the general criminal laws, and then, for the infringements 
specific for the political office holders3. This last notion carries some explanation. 

Article 117 paragraph 3 of the Portuguese Constitution stipulates that „a special law 
establishes the offenses for which the holders of the political functions will be held responsible 
for”. Consequently, taking into consideration these constitutional provisions, the Parliament 
adopted the Law no. 34 of 16 July 1987 on the liability of the holders of political functions. 

                                                 
2 Guy Carcassonne, La Constitution, introduite et commentée par, Editions du Seuil, Paris, 2011, p.324. 
3 Cristophe Guettier, Armel Le Divellec coord, La responsabilité pénale du Président de la République, L’Harmattan, 

2003, p.152.  
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According to this law, the holders of the political functions are: the President of the 
Republic, the members of the central government, the governmental members of the 
autonomous regions, parliamentarians.  

As for the offenses likely to be committed by the holders during the mandate, Law no. 
34/1987 contains a fairly long list: treason of the country, attempt to the constitution, 
attempt to the rule of law, violation of the budget execution, suspension or illicit restriction 
of rights, freedoms or constitutional guarantees, use of force against the enforcement of 
laws, divulging state secrets, etc. The initial impression is confirmed. It is obvious that, in 
Portugal, the incriminations likely to affect the head of state are the largest. 

If one or more of the above acts are found to be committed during the exercise of the 
presidential office, the impeachment of the President will be triggered. 

The proposal of impeachment must be signed by at least one fifth of the members of 
the Assembly for the Republic, which is the only House in the Portuguese Parliament. Thus 
notified, the Assembly meets in a short term, 48 hours, and states the sitting of a special 
commission entrusted with drafting a report on the offenses committed by the President. 
Once the report is received by the President of the Assembly, he will summon the 
parliamentarians in session within 48 hours. After discussions, the Assembly for the 
Republic decides by vote of the impeachment. This will not be achieved unless two-thirds 
of the number of parliamentarians who are actually in office will decide in its favour. 

The impeachment does not trigger the suspension from office of the head of state, 
given that the Portuguese fundamental law does not stipulate anything in this regard. 

The trial of the President is done by the Supreme Court of Justice, „the superior court 
in the hierarchy of legal courts”, according to Article 210 paragraph 1 of the Constitution of 
Portugal. It was stated, in the Portuguese doctrine, that we find here a clear desire to see in 
the President’s liability for acts performed in the exercise of his functions a genuine 
criminal liability and not a constitutional liability that would have involved the competence 
of the Constitutional Court4. Otherwise, the criminal procedure rules of the common law 
are applied in the trial of the head of state.  

If the Supreme Court of Justice condemns the President, „the conviction entails the 
removal from office and failure to be re-elected” (Article 223 paragraph 2 of the 
Constitution of Portugal). However, before the removal a prior formality, probably 
unnecessary, has to be met. Within 24 hours of delivery of the conviction decision by the 
Supreme Court of Justice, the Constitutional Court must to be convened in plenary session 
to „take act of the loss of the office by the President of the Republic” after having 
previously verified the authenticity of the Supreme Court’s decision. 

Article 130 paragraph4 of the Portuguese Constitution clearly stipulates that „the 
President of the Republic shall be responsible for the crimes committed outside the exercise 
of his duties in front of Common Courts once his mandate is ended”. Thus, the inviolability 
that the head of the Portuguese state enjoys is temporary. The end of his office turns him 
into a person with regular legal rights submitted to common law jurisdictions. 

We mention that in 2001, the Constitution of Portugal was reviewed in order to update 
the constitutional provisions with those of the Treaty of Rome on the International Criminal 
Court. This review led to the introduction in Article 7 of the Constitution of 1976, on 
international relations, of paragraph 7, which is not too different from Article 53 paragraph 

                                                 
4 José Joaquin Gomes Canotilho, Vital Moreira, Constituição da Republica portuguesa anotada, Coimbra Publishing 

House, ed.3, Lisabona, 1993, p.575.  



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

371

2 of the French Constitution. Article 7 stipulates that „Portugal may, taking into 
consideration the establishment of the international justice promoting the human and people 
rights, to recognize the jurisdiction of the International Criminal Court in conditions of 
complementarity and other relations established by the Treaty of Rome”. 

 
 

3. Liability of the President in Austria  
 

Analyzing the President’s statute, as it is regulated by Chapter III, „The Federal 
Executive” of the Austrian Constitution, we realize that, at a first glance, the Austrian 
Fundamental Law has considerably limited the President’s immunity, establishing 
numerous and complex impeachment proceedings: a) suspension and removal by 
referendum; b) impeachment and judging by the Constitutional Court; c) prosecution by the 
public authorities5. 

First, a genuine political liability of the head of state is stipulated by Article 60 paragraph 
6 of the Constitution. The Federal President, elected by people, may be removed by the 
people, after the organization of a referendum. For this purpose, the National Council 
(Nationalrat), the inferior Chamber of Parliament, with the presence of half plus one of its 
members and with a majority of two-thirds of the vote cast, may decide the start of the 
proceedings for the organization of the referendum. From this moment, the Federal President 
is forbidden to continue the exercise of his office, and the Federal Chancellor must convoke 
the Federal Assembly, which is competent to decide on the organization of the referendum. 
The question addressed to the people in the referendum clearly refers to the removal of the 
Federal President. If people’s answer is positive, the president is removed from office, and the 
Federal Government must organize new presidential elections. But, on the contrary, if the 
answer is negative, the consequence is the automatic dissolution of the National Council, 
while the Federal President is considered as re-elected and from that moment he begins a new 
mandate for 6 years. But, even in this case, the total length of the exercise of the Federal 
President’s office may not exceed the length of two offices, namely 12 years. 

The constitutional responsibility is stipulated by Article 68 corroborated with Article 
142 of the Federal Constitution. In concrete, the President is impeached by the Federal 
Assembly (convoked by the Federal Chancellor based on the decision of one of the two 
representative bodies) „for contravention of the Federal Constitution”. The decision of the 
Federal Assembly of impeachment may be taken only in the presence of at least half plus 
one of the members of each body and with a qualified majority of two-thirds. The 
competence to judge on this accusation belongs to the Constitutional Court, and the 
decision of condemnation of the Court has as result the President’s forfeiture of office, and 
in „particularly aggravating circumstances” the temporary forfeiture of political rights, too 
(Article 142 paragraph 4). 

In Article 143, the Austrian Constitution clearly regulates the situation of the acts or 
deeds committed by the President, relates to the fulfilment of his functions, and that may be 
the object of some criminal proceedings. The impeachment system is identical with that 
provided for „contravention of the Federal Constitution”, and the jurisdiction privilege (the 
competence of the Federal Constitutional Court) is clearly confirmed. Any investigation 

                                                 
5 Sylvie Peyrou-Pistouley, Les immunités du pouvoir exécutif en Autriche, Revue Française de Droit Constitutionnel 

no.3/2002, P.U.F., 2002, p.683; Antonie Iorgovan, Tratat de drept administrativ, Vol. I, 4th ed., All Beck Publishing 
House, Bucure�ti, 2005, pp.326-327 
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already pending in the common courts is immediately transferred to the Constitutional 
Court. But, in this case, the Constitutional Court may, along with the sanctions stipulated 
by Article 142 paragraph 4 (removal and temporary forfeiture of political rights), apply the 
provisions of the Criminal Law. 

The criminal liability of the President of Austria for contraventions performed outside 
the exercise of the presidential office is stipulated by Article 63 paragraph 1, which clearly 
stipulates that the Federal President may be pursuit by the public authorities only with the 
approval of the Federal Assembly. 

The pursuit proposal must be done by the proper authority, which shall indicate the 
evidence that justifies the supposition of committing a contravention by the Federal 
President, likely to trigger criminal proceedings against him. The National Council shall 
analyze the proposal made by the competent authority based on deliberations and on the 
report of the Immunity Commission. Thus, this Council will be as a sort of a prior filter 
and, finally, it will decide if the Federal Assembly must be noticed. If the National Council 
pronounces in favour of this notice, the Federal Chancellor must immediately convoke the 
Federal Assembly, which is not bound in any kind to the decision of the National Council. 
Therefore, only the Federal Assembly has the final decision regarding the immunity of the 
President of the Republic and this decision is taken with a simple majority of its members.  

The Federal Assembly is not obliged to hear the President, but the latter may be 
authorized to present himself in front of the Assembly and to sustain his innocence.  

If the Federal Assembly decides to lift the President’s immunity, then the pursuit of the 
President by the competent authority may be triggered. During the proceedings, the head of state 
is entitled to exercise his office, because it is not stipulated otherwise by the Constitution. But if, 
at the end of the proceedings in front of the criminal jurisdictions of common law the Federal 
President is convicted, this situation will involve the discharge of his office.  

Thus, in conclusion, the Austrian Constitution entitles the Constitutional Court to trial 
all the matters related to the Federal President (contravention of the Constitution or criminal 
acts related to the fulfilment of his duties) and, leaves to the competence of the ordinary 
judge what is supposed not to be related to the exercise of the office, whereas, in all cases, 
the Parliament plays the role of a filter.  

 
 

4. Liability of the President in Ireland  
 

According to the Irish Constitution adopted in 1937, during his office, the President 
cannot be held responsible by any of the legislative Chambers or by any Court for the 
exercise of his powers or for any action already done or that is to be fulfilled by the 
President6. The Constitution stipulates one exception to this rule, namely the hypothesis 
provided by Article 12 of the Irish Constitution that regulates the liability of the President. 

Thus, according to this Article 12, the head of state may be held responsible for 
„stated misbehaviour”, namely for inappropriate behaviour. 

The inappropriate behaviour refers to both criminal liability and contravention of the 
constitutional limits regarding the exercise of the presidential office. This situation entitles 

                                                 
6 Adrian-Mihai Iordache, Presidential Acts and Responsability in European Union States, Public Law Review no.2/2011, 

C.H. Beck Publishing House, p.30. 
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us to qualify the liability of the President of Ireland as a constitutional one or, similar to a 
sort of a limited impeachment. 

The proposal of impeachment must be done in written by at least 30 members of 
Parliament belonging to one House; it must be voted by a majority of two-thirds of the 
members of the same House in which the proposal was made. 

In Ireland, the Court of trial is entirely political. Therefore, after the approval of the 
impeachment proposal by one of the Houses of Parliament, the proposal is sent to the other 
House. The latter „shall analyse the accusation or shall done everything necessary for it to 
be analysed”. A procedural guarantee is offered to the President by the Constitution: he 
shall have the right to be present in order to clarify the charges brought or he may be 
represented in this respect. 

After the investigation is realised, the House is obliged to decide. If two-thirds of the 
total number of members of Parliament from the House that investigated the presumptive 
contraventions of the head of state decides that „the charges against the President of the 
Republic were kept, and the behaviour was inappropriate, the object of the charges makes 
him unable to fulfil his functions”, then the President shall be removed from office.  

Article 14 of the Irish fundamental law stipulates that if the President is removed from 
office, his powers and functions shall be overtaken by a presidential Commission. 

This Commission shall consist of the following members: the Chairman of the 
Supreme Court of Justice, the Deputy Chairman and the Chairman of the Irish Senate. They 
may be replaced by the President of the High Court, deputies and senators. The sessions of 
this institution are legally carried on with the participation of at least two members. Thus, it 
is not necessary that all the members that compose the Commission to take part to the 
proceedings.  

If the impeachment procedure is fulfilled, the next step is represented by the 
organization of new presidential elections. They are to be organized in no more than 60 
days from the removal from office of the President. 

Up to this moment, in Ireland, the impeachment proceedings were never triggered, but 
the political liability of the President was invoked, indeed, indirectly, in 1976. Then, the 
President Cearbhall O’Dalaigh resigned as consequence of a political controversy. 

Thus, his decision to exercise a competence, otherwise recognised by the Constitution, 
to send a law to the Supreme Court in order to exercise the constitutionality control, placed 
him in a situation of conflict with the Labour coalition of government. 

After the assassination of the British Ambassador in Ireland, Christopher Ewart-Biggs 
by the Irish Republican Army (I.R.A.), the Labour Government announced its intention to 
declare the state of emergency. But, President O’Dalaigh sent the bill in matter – 
Emergency Powers Bill – to the Supreme Court to check its constitutionality, postponing 
thus its entrance into force.  

When the Supreme Court decided that the bill was constitutional, the President 
promulgates it, but the same very day the I.R.A. killed a member of the Irish guards. In this 
context, the Defence Minister Paddy Donegan reproached in public to the President his lack 
of loyalty to the state, qualifying his attitude as a „big disgrace”. In this context, President 
O’Dalaigh appreciated that the relation between the President (as Commandant in Chief of 
the armed forces) and the Minister of Defence was irrevocably broken by the comments of 
the minister, who resigned. The Prime-Minister Lian Cosgave refused to accept this 
resignation. In this situation, President O’Dalaigh decided to resign in order to protect „the 
dignity and independence of presidency as institution”.  
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Conclusions 
 
In an overall view, we notice, in the comparative law, a reaffirmation of the liability 

principle, as well as the concerns of identifying a correlation as precise and effective as 
possible between the powers held and exercised by the head of state and his liability. 

The most important source of liability results from the way the heads of state respect 
the constitutional provisions. Thus, the Constitutions of many European states provide that 
the head of state may be removed from office for breach of fundamental legal acts during 
the exercise of his duties. 

When they are charged, the heads of state enjoy a jurisdiction privilege. They are 
judged either by a special court, or by the Supreme Court in the jurisdictional hierarchy of 
that state, or by the legislative body or by the constitutional body. The applicable sanction, 
regardless of a political liability or a criminal liability, consists in a removal from office 
without excluding though a later application of a civil or criminal sanction.  
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ROMA PARTICIPATION IN THE ROMANIAN  
LEGISLATIVE PROCESS-FROM PRESENCE  

TO INFLUENCE��
 

Mihaela Roxana PRISACARIU* 
 

 
Abstract: The shift from majority’s decision to minority inclusion in decision-making is a long 

and challenging process.  The research on Roma minority inclusion have been attracted appreciable 

resources in the last decade, but despite those convergent efforts, it is still unclear why, Roma 

perspective(s) seems missing from the research and from the decision-making table in Romania and 

in Europe as well. This writing aims to analyse the Roma political participation in Romanian 

legislative from the point of view of its effectiveness on a scale starting from presence, to 

consultation, influence and ending with control. It found that Roma are under-represented in the 

Romanian Parliament. When participating, their presence hardly amount to influence on the 

decision-making process. The reasons are to be found not in the current Romanian constitutional 

framework. More likely the subsequent legislation and the mainstream parties seem to favour a 

selective co-optation of national minorities’ representatives to power which artificially favours some 

Roma representatives and weakens their incentives to represent Roma interests. 

Keywords: Roma representation, political participation, legislative process, selective co-optation 

 
 
The international acknowledgement1 of a national minorities’ right to political 

participation carries great hopes for the world peace. Notwithstanding the generosity of the 
idea, the shift from majority’s decision to minority inclusion in decision-making is a long 
and challenging process. 

The research2 on national minorities’ political participation is concentrating on both 
the clarification of the conceptual tools and on the diverse national and international 
practice. Additionally, the social sciences advanced in understanding the Roma3 minority, 
the inclusion processes and policies as well as the practice and challenges of Roma political 
participation. Nevertheless, there is still unclear why, with all those convergent efforts and 
resources allocation, Roma perspective(s) seems missing from the decision-making table in 
Romania and in Europe as well.  

                                                 
* jur., Lecturer PhD at the Law Faculty of ‘Mihail Kogalniceanu’ University, Ia�i, Romania, Attorney at Law – Ia�i Bar 

Association, e-mail: rprisacariu@yahoo.com. This work have been done in the framework of the Institute for 
Federalism of the University of Fribourg, Switzerland, SCIEX Fellowship “Perspectives of effective participation of 
national minorities in Romanian public life” in the period 1.03-31.08.2013. I thank for valuable support to prof. Eva 
Maria Belser and Maurizio Maggetti form the Institute of Federalism, prof. Aurora Ciuc�, from the Stefan cel Mare 
University, prof. Gabriel Andreescu, from the National School of Political and Administrative Sciences. 

1 Aurora Ciuc�, Protec�ia interna�ional� a drepturilor omului, ed. Funda�iei Academice Axis, Ia�i, 2009, Genoveva 
Vrabie, Marius B�lan, Organizarea politico-etatic� a Romaniei, Edi�ia a IV-a, rev�zut� �i ad�ugit�, Editura Institutului 
European Ia�i, 2004. 

2 Gabriel Andreescu, Na�iuni �i minorit��i, Ed.Polirom, Ia�i, 2004, Marius B�lan, Statutul minorit��ilor na�ionale, Ed. 
Universit��ii Al. I. Cuza, Ia�i, 2013, Roxana Prisacariu, Statutul juridic al minorit��ilor na�ionale, Ed. CHBeck, 
Bucure�ti, 2010. 

3 Here « Roma » is used as a generic name for diverse ethnic groups auto-identified as Roma, Gypsy, Tzigans, Sinti, 
Manouchs, Romanichels, Kales, Bohemians while nevertheless confess sharing a common history, or comparable 
traditions, cultures, languages and a feeling of solidarity. The Swiss, German and Austrian Janisches may not pertain 
to this group, for example. 
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In 2008, the Advisory Committee put in place în the application of the Framework 
Convention for the Protection of National Minorities (Framework Convention)4 has 
published its Commentary on the Effective Participation of Persons Belonging to National 
Minorities in Cultural, Social and Economic Life and in Public Affairs5 (The Commentary) 
complementing the 1999 Lund Recommendations on the Effective Participation of National 
Minorities in Public Life6 on the basis of the Advisory Committee 10 years’ experience in 
monitoring the Framework Convention.  

This writing considers the current Roma participation in Romanian public life, and 
more specifically, in the Romanian legislative process, from the point of view of its 
effectiveness on a scale starting from presence, to consultation, influence and ending with 
control. It argues that Roma presence in the Romanian legislative does not go yet so far to 

influence the decision-making process. The inhibition of the Roma political participation 

doesn’t seem to result from the current Romanian constitutional framework
7
 (1

st
 section), 

but from the subsequent legislation and the politics of the mainstream parties. Both seem to 

favour a selective co-optation of national minorities’ representatives to power (2
nd

 section), 

artificially favouring some Roma representatives (3
rd

 section) and weakening their 

incentives to represent Roma interests
8
 (4

th
 section). 

 

 
1. Romanian constitutional framework does not inhabit minorities’ effective 

political participation 
 

The participation of Roma in the Romanian legislative process depends among others 
on the interplay of the Constitution, the electoral law and the parliamentarian practice. They 
define how national minorities are identified in Romania, how they obtain parliamentarian 
representation, who represents them and which powers do they have. 

Romanian Constitution does not ban ethnic political parties and more over provides 
for a special measure which guarantees the presence of each recognised national minority in 
the Parliament.  

The national minorities’ right to be represented in the lower chamber of the Romanian 
Parliament is guaranteed by Art.62 para. 2 of the Constitution, if the national minority 
gains at least 10% of the average number of votes needed to elect a deputy9. There are 
currently 18 special representatives of 19 national minorities. Their number of members 
ranges from over 600.000 to less than 1200 persons according to the 2011 official census10. 
In addition to the 18 deputies who gained their seats in Parliament through this preferential 

                                                 
4 Council of Europe’s Framework Convention for the Protection of National Minorities, 1995, H(1995)010. 
5 The Advisory Committee on the Framework Convention for the Protection of National Minorities, Commentary on the 

Effective Participation of Persons Belonging to National Minorities in Cultural, Social and Economic Life and in Public 
Affairs, adopted on 27 February 2008, ACFC/31DOC(2008)001. 

6 OSCE High Commissioner on National Minorities (HCNM), ed., The Lund Recommendations on the Effective 
Participation of National Minorities in Public Life & Explanatory Note, September 1999 (Lund Recommendations). 

7 National Democratic Institute, Evaluarea barierelor participarii politice a Romilor din Romania, September, 2009, p.7 
8 Aidan McGarry has highlighted Roma interests as being directly connected to their experience as a vilified group: 

education, employment and social affairs including housing and political participation, the access to all these through 
affirmative actions and preferential treatment, as well as reducing poverty through social justice and fighting 
marginalisation and stigmatisation. See Aidan McGarry, Ambiguous nationalism?: Explaining the parliamentary 
under-representation of Roma in Hungary and Romania, Romani Studies, Volume 19, Number 2, December, 2009. 
p.6-7. 

9 Law 35/2008 for the election of the Chamber of Deputies and the Senate …, published in the Official Monitor no. 
196/2008 with amendments, Art.9 para.1. 

10 Albanians and Rutenians have less than 1200 members self-identified in the 2011 official census. 
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treatment, there are also 18 deputies and 9 senators representing the Hungarian national 
minority which gained seats through ordinary electoral rules.  

Through special representatives, every minority is equally represented, irrespective of 
the number of their members, with the exception of one of them who represent two national 
minorities11. Nevertheless, this seems to lead to the under-representation of Roma, as will 
be argued in the following. The solution Romanian Constitution found to include national 
minorities in the legislative power is appreciated12 in the doctrine for its openness, equality 
and simplicity comparing with the other countries’ experience. In fact, Romania is one of 
the few countries13 which guarantee a seat in the national legislative for Roma.  

 
 

2. Subsequent legislation favours selective co-optation of national minorities to power 
 

The subsequent electoral legislation gives right to vote on citizenship basis14, thus, 
national minorities’ members, Roma included, have no special right to vote. Regarding the 
right to be elected, there are distinct provisions to implement the special constitutional right 
of each national minority to be represented in Parliament15. 

The Romanian legislation provides no definition of national minorities or of their 
representing organisations. The officially recognised ones are those which, according to the 
electoral law, managed to gain parliamentarian representation. By law, they received also 
representation in the Council of National Minorities – the consultative body established at 
the central executive level.  

A particularity of the Romanian framework for national minorities political participation is 
their representation through organisations established according to the general rules for 
nongovernmental organisations16 and only exceptionally, as it will be detailed above, through 
political parties. This particularity was questioned by Aidan McGarry who point out that ‘in 
Romania there is no separation of the civil and political spheres of society when it comes to 
minority participation and representation. Indeed, an NGO’s inability to remain detached from 
the political life will impact on its claims to legitimacy17, particularly since in Romania the 
RPPE (Roma Party Pro Europa) receives state funding as a group represented in Parliament’18. 
While, as will be argued in the following, the registration of political parties in Romania is quite 
restrictive, the fact that small or regional national minorities can politically engage through 
easier-to-establish NGOs potentially opens the Romanian political scene for those otherwise 
excluded actors. Also, there is possible to question the actual detachment of all NGOs from the 

                                                 
11 The Democratic Union of Slovaks and Czechs in Romania. 
12 Oleh Protsyk, Representation of minorities in the Romanian Parliament, edited by Inter-Parliamentary Union and 

United Nations Development Programme, 2010, http://www.ipu.org/splz-e/chiapas10/romania.pdf, Ciprian-Calin 
Alionescu, Parliamentary Represenation of Minorities in Romania, Southeast European politics, June 2004, vol. V, 
No.1, pp.60-75 

13 So does the Kosovo Constitution. See Istvan Horvath and Istvan Gergo Szekely, Diversity recognition and Minority 
Representation in central and Southeast Europe: A comparative Analysis, upcoming 

14 Additionally, EU citizens have limited rights - actively and passively - to participate in local elections. See the Law 
67/2005 on local elections republished in the Official Monitor no. 333/2007. 

15 Still, the official Romanian rhetoric strongly rejects any reference to collective rights, which may be wrong - as public 
rhetoric - and right - as public decision - on procedural arguments related to the minority as legal subject. Tudor 
Draganu explained this. See Tudor Dr�ganu, Câteva considera�ii privitoare la problema „drepturilor colective” ale 
minorit��ilor na�ionale, în The Romanian Review of Human Rights no. 18/2000, p. 45. 

16 The Government Ordinance no. 26/2000 on associations and fundations, published in the Official Monitor No. 
39/2000. 

17 In Aidan McGarry view ‘Legitimacy is a social construct, like interest and group identity and is something which must 
be tacitly agreed upon in order to have a meaning’. See Aidan McGarry, supra note 8. 

18 Aidan McGarry, supra note 8, p.12 
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political life since there are some which support democracy, rule of law and equality in politics 
or others which openly ensures the financing of political parties. Thirdly, state funding for 
minority representing organisations which managed to gain electoral support may be necessary 
for the promotion of the specific minority identity and also legitimate as long as the electoral 
process is fair. That is why I am not convinced that, as a general rule, minority organisations 
established as NGO’s, as distinctive as it may look, are unsuitable to represent minorities’ 
interests in the current Romanian political environment. Possibly, these flows might become 
visible during the consolidation of the democratic political competition in Romania. 

As mentioned, the requirements to register a political party are quite restrictive, while 
those for forming a national minority representative organisation, a NGO, are simple. They 
become nevertheless more restrictive for those organisations which represent national 
minorities and aim to run for local and general elections. Their right to do so is expressly 
established in the electoral laws19. 

The registration of a political party is quite restrictive by comparing with other states 
systems20. It requires for 25000 members, 700 in each of 18 counties from the all 41, including 
the capital city. Once registered, the party faces the danger of losing this status if it does not 
obtain 50.000 votes in two consecutive elections21. Ethnic parties are not forbidden and have no 
facilities to register. This makes regional and national minorities parties difficult to establish. 
From almost 50 registered political parties, only two are ethnic parties, representing the 
Hungarian minority22, none of whom obtained parliamentarian representation.  

On the other part, NGOs can be registered only by 3 persons on a rather simple 
judicial procedure. Some of them declare themselves minority representative organisations 
because their members pertain and aim to promote the interests of that minority.  

These minority representative NGOs have the right to participate to elections, being 
assimilated with political parties. Nevertheless, the conditions to participate in elections put an 
especially high standard: to have 20000 members, 300 in each of 15 counties from all 41, 
including the capital city or, for smaller minorities, to have as members at least 15% of the 
people who declared themselves as belonging to that minority at the last official census. The 
organisation has also to have been declared of public utility by Government decision. But the 
organisations already represented in the Parliament can run in election free of those conditions23. 

As a consequence, while there are many Roma NGOs registered in Romania, the 
Roma Party Pro Europa (Roma Party) represents Roma in Parliament continuously since 
1992 despite the ever smaller number of votes it received. This seems to be a more general 
trend since the majority of the 18 organisations represent their national minority in 
Parliament without break since gaining the special seat of deputy24.  

                                                 
19 See Law 35/2008 for the election of the Chamber of Deputies and the Senate …, published in the Official Monitor no. 

196/2008 with amendments and Law 67/2005 on local elections republished in the Official Monitor no. 333/2007. 
20 Law no.14/2003 of the political parties published in the Official Monitor no. 25/2003. 
21 See Law no.14/2003 of the political parties published in the Official Monitor no. 25/2003. 
22 The Civic Hungarian Party and the Popular Hungarian Party from Transylvania. See the Register of political parties 

www.becparlamentare2012.ro%2FA-
DOCUMENTE%2FComunicate%2FRegistrul_Partidelor_Politice_10oct%25202012.doc&ei=RO4dUoiOE4Kl0QX8jY
GwCg&usg=AFQjCNEi7YPgeV54ZqhiNxhl86K2bQxLNQ&sig2=Wy7vuurnr57FIhE94a6otw&bvm=bv.51156542,d.d2k  

23 Framework Convention Advisory Committee Third Opinion on Romania, adopted on 12 March 2012, p.31. 
24 For details about the organisations representing national minorities in Parliament since 1990 see Székely István Gerg	, 

Reprezentarea politic� a minorit��ilor na�ionale în România / The political representation of national minorities in 
Romania. Studii de Atelier. Cercetarea Minorit��ilor Na�ionale din România - Working Papers in Romanian Minority 
Studies, Institutul pentru Studierea Problemelor Minorit��ilor Na�ionale, Cluj-Napoca (WP 20/2009) and the official site of 
the Chamber of Deputies in the Romanian Parliament http://www.cdep.ro/pls/parlam/structura.gp?idg=6. Another study 
highlights the peculiar history of parliamentarian minority representation practice since 1990 until 2008. 
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The unfairness of the electoral competition as well as the lack of mechanisms to review 
membership in the Council of National Minorities are constantly pointed out in the scientific 
literature and in Framework Convention Advisory Committee opinions on Romania25. 

As mentioned, the conditionality link between this differential electoral treatment of 
organisations representing the same national minority and the continuity of the minority 
representation by the same organisation or deputy for several mandates had been 
continuously assessed in the scientific literature. Istvan Horvath and Istvan Gergo Szekely 
framed it as ‘selective co-optation’26.  

If it would be possible to prove that the privileged position at the starting point in the 
election race might have been conditioned of a specific political behaviour in Parliament as, 
for example, the sustaining of the governing party’s interests, it could have also been an 
indicator of ‘conditional inclusion’.27 

 
 

3. The system of selective co-optation favours some Roma representatives 
 

Roma are represented in the Romanian Parliament since 1990 through the special seats 
for national minorities system. Since 1992, the Roma Party Pro Europa represented the 
Roma minority continuously for 6 legislative terms until now. Allegedly, this performance 
was supported by the Romanian electoral provisions which since 2004 became more 
restrictive ‘to limit the competition for the reserved seats and their number’28 (my 
translation), as have been argued above. In this period, the number of electoral competitors 
for the Roma reserved seat decreased significantly from five in 1992 to four in 1992 and 
1996 elections, two in 2002 and 2004, for the Roma Party to become the only electoral 
competitor for Roma ethnics representation in 2008 and 201229. That argues for the 
statement that Roma Party Pro Europa is privileged comparing to other Roma organisations 
aiming to challenge the representativeness of the Roma Party30. 

 
 

4. The privileged Roma representatives seems weakly connected to Roma interests 
but supported by the governing majority 

 

The lack of electoral competition seems to affect Roma Party’s connection with the 
Roma communities. Since 1992, both its votes – from 300.000 votes in 1992 to 22.000 in 
2012 - and its electoral goals have shrunken – deciding not to run for other seats31.  

                                                 
25 Framework Convention Advisory Committee Third Opinion on Romania, adopted on 12 March 2012 
26 Istvan Horvath and Istvan Gergo Szekely, Diversity recognition and Minority Representation in central and Southeast 

Europe: A comparative Analysis, “Differential treatment leads to democracy deficit and is indicative of the fact that 
minority rights regime is built on the idea of selective cooptation rather than true inclusion, let alone power sharing.” 

27Kim, Janine Young, Postracialism: Race after Exclusion (July 31, 2013). Lewis & Clark Law Review, Forthcoming. 
Available at SSRN: http://ssrn.com/abstract=2304338, p.53 

28 Monica Caluser, Reprezentarea minorit��ilor na�ionale pe locurile rezervate în Parlament, in Salat Levente, ed., 
Politici de integrare a minorit��ilor na�ionale din Romania, published by Centrul de resurse pentru Diversitate 
EtnoCultural�, Cluj-Napoca, 2008, p.170 (mentioned as 2008 I) and See Monica Caluser, Minority participation at 
local and national level in Romania, in Political Parties and Minority Participation, Friedrich Ebert Stiftung - Office 
Macedonia, 2008, p. 36-40 (mentioned as 2008 II). 

29 See Septimuls Parvu, Ghidul consilierului local, p.10-11,  
http://www.apd.ro/files/publicatii/ghidul_consilierului_local_r.pdf  
30 See Aidan McGarry, supra note 8. 
31 Monica Caluser, supra note 29, 2008 I, p.175 “modul în care a fost conceput sistemul electoral nu genereaz� o 

leg�tur� foarte strâns� între minorit��i �i deputa�ii ale�i, care s� se transforme în sus�inerea �i promovarea agendei 
minorit��ilor la nivelul institu�iilor politice prin intermediul ale�ilor de pe locurile rezervate”. 
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The research32 on the way national minorities organisations represent minorities and 
majority interests shows that neither the Roma deputies or the commission they head, nor 
the Minorities’ Group didn’t seem to succeed in advancing a specific legislative agenda33.  

They have shown that the special minorities’ representatives ‘occupied a pivotal 
position in a considerable number of legislative votes’34. Statistics have proven the pro-
government voting behaviour of minorities’ deputies35, but it was not possible to show a 
connection between the electoral privileges granted to current minorities’ parliamentarian 
representatives and the support they gave to the governing party/parties.  

As their special seat seems to depend more on the privilege established in the electoral 
law adopted by the majority than on the will of the Roma electorate as a whole, the 
incentives to connect to the grassroots communities seems weak.  

 
 

Conclusion 
 

The Roma participate to the whole country and local politics directly and through 
political representative. Roma special representatives comes mostly from the NGO 
environments, the Roma Party Pro Europa being the association which managed to be co-
opted to symbolically represent the Roma in Parliament and because of this, also in the 
executive consultative and specialised organs. 

When participating, Roma presence hardly amount to influence. The explanation 
seems to reside less in the scarcity of legal and political instruments for Roma influence but 
in the electoral system which privileges the Roma Party among other Roma organisations. 
Additionally, political majority provides alternative support to this representing 
organisation which compensates its weak connection with Roma constituencies. But, if the 
privileged position ensures Roma Party presence in Romanian politics, its weak legitimacy 
– due to poor connection with Roma communities and interests – deprives it from 
influencing decision-making. 
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COMPLIANCE WITH THE REASONABLE TIME  
BY THE EUROPEAN COURT OF HUMAN RIGHTS��

 
 Ioana �OLDEA* 

 

 

Abstract: In the last years, more and more often, the future of the European Court of Human 

Rights was under discussion. The increase of the number of member states of the European Council 

was one of the causes of workload of the Court of Strasbourg, which leaded to an excessive slow 

procedures within its activity. After a too long period of time, it is possible that a favourable 

judgment/decision should bring no satisfaction to the beneficiary. More, this activity is performed 

with slowness that may have repercussions on the trust in the promptness of the European Court. In 

this purpose, of saving of the European Court of Human Rights, under this aspect, the Ministerial 

Conference in Interlaken has been organised. Also, the Protocol no. 14 to the European Convention 

on Human Rights has followed, among others, the guarantee of examination within reasonable time 

of the applications submitted to the analysis of the European Court. With regard to the amplitude of 

this phenomenon, the one of solution of the applications within reasonable time, it is not generalised 

at the level of the whole activity of the Court. It is unlikely to pass ignored that many of the 

applications in which the Court’s priority policy is applicable, are incontestable examples of 

compliance with the reasonable time.  

Keywords: European Court of Human Rights, reasonable time, European Convention on 

Human Rights, Protocol no. 14 to the European Convention on Human Rights  

  

 
1. Activity of the European Court of Human Rights before the entry into force of 

the Protocol no. 11 to the European Convention on Human Rights  
 

With an existence of 55 years, the European Court of Human Rights (herein after 
referred to as the ”Court”) faced an excessive slow procedure in the last years of its activity. 
The causes of this slowness are multiple and without any doubt, there are no sanction 
applicable to the European Court for such delays. It is true that during the years, the Court 
did not stay impassive to this issue, taking different measures, which efficiency is 
demonstrated in the course of time. 

At the beginning, the applications were first subject to a prior examination by the 
European Commission of Human Rights (herein after referred to as the ”Commission”) 
established in 1954 which ruled regarding their admissibility. The ones withheld were 
object of attempt of friendly settlement. In case of failure, the Commission was elaborating 
a report and made a notice regarding the case matters. The report was sent to the Committee 
of Ministers. When the accused state has accepted the obligatory jurisdiction of the Court, 
the Commission and any interested contracting state had a three month period from the date 
when the report was transmitted to the Committee of Ministers to lodge the case before the 
Court (established in 1959) and the Court shall take a final and binding judgment. The 
individuals were not authorised to notify the Court. If a case was not lodged to the Court, 
the Committee of Ministers was deciding whether the European Convention on Human 
Rights (herein after referred to as the ”Convention”) has been violated and was granting, 
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where appropriate, an equitable satisfaction to the victim. It was also responsible for the 
supervision of the execution of the Court judgments1.  

The entry into force of the Protocol no. 11 to the Convention has been determined 
among others also by the excessive length of the procedures of this mechanism, on an 
average 6 years from the moment when the application has been lodged and till the Court 
was ruling upon the pending case. This way, from this prospective, it was intended to 
reduce the lengths of the procedures up to maximum 3 years in the new system2. 

Also, the increase of the number of states that have accepted the Court jurisdiction has 
imposed the Court reform by entry into force of the Protocol no. 11 to the Convention. 

The Protocol no. 11 to the Convention has annulled the Commission and transformed 
the Court into a permanent body, the Court becoming the single control body3. 
 

 

2. Comparative analysis between the compliance with the reasonable time by the 
domestic courts and compliance with the reasonable time by the European Court 

 

It is utopian that the Court itself, which blames the member states for the violation of 
the reasonable time provided by the article 6 paragraph 1 of the Convention, in its own 
procedure not to observe such guarantee. The member states have the obligation to 
acknowledge to the persons under their jurisdiction the rights and obligations defined by the 
Convention and by its additional Protocols.4 Fortunately, for the European Court, no Court 
responsibility is undertook for violations of the Convention, but, definitely, this aspect is a 
stain on the reputation of the European Court. More, from the prospective of the ones 
addressing to the Court the practical disadvantages are hardly to be neglected. 

Reading the whole text of the Convention and of its additional Protocols, we find the 
notion of ”reasonable time” at the article 5 paragraph 3 of the Convention, respectively the 
article 6 paragraph 1 of the Convention. 

Starting from the definition elaborated in the doctrine for the autonomous concept, ”a 
notion that imposes the enforceability of a procedural law guaranteed by the Convention 
and to which the European Court of Human Rights has assigned a definition of different 
material nature from the one retained by the internal right of the defendant state in order to 
insure the effective character of the right supremacy” 5 we perform a brief analysis of the 
notion of ”reasonable time”. 

Even if the jurisprudential debut under the aspect of the notions of ”reasonable time” 
has been marked by the confused image of the Austrian government with regard to the 
signification of the two concepts (European Court of Human Rights- ”ECHR”, Judgment of 
27th of June 1968, Neumeister v. Austria, 1936/63), about which they considered having the 
same meaning, both at the article 5 paragraph 3 of the Convention and at the article 6 

                                                 
1 VOICU, Marin. Curtea European� a Drepturilor Omului-50 de ani de existen��-(1959-2009). Bucharest: Universul 

Juridic, 2009, p. 10 
2 POPA, Nicolae and VOICU, Marin. Dreptul la un proces într-un „timp rezonabil”. Noi coordonate europene privind 

judecarea cauzelor într-un termen optim �i previzibil, in Public Law Journal, no. 4/2004, p.80 
3 GÓMEZ, Hernández. Sistemas internacionales de derechos humanos. Dykinson, S.L., 2002 ,p.247 
4 BÎRSAN, Corneliu. Conven�ia european� a drepturilor omului. Comentariu pe articole. Bucharest: C.H. Beck 

Publishing House, 2010, p.59 
5 SUDRE, Frédéric et alii: Les concepts autonomes dans la Convention européenne des droits de l’homme.Cahiers de 

l’IDEDH, Montpellier I, 1997, p.123 in RENUCCI, Jean-François: Tratat de drept european al drepturilor omului, 
Bucharest: Hamangiu Publishing House, 2009, p.798 
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paragraph 1 of the Convention, on this moment, the individuality of each term is 
incontestable. 

„The reasonable time” provided by the article 5 paragraph 3 of the Convention refers to 
the period of detention on remand and the”reasonable time” (both the”civil” and”criminal” 
matters) provided by the article 6 paragraph 1 of the Convention has to be reported to the 
period of the whole procedure.  

Without any doubt, this analysis has in view the guarantee provided by the article 6 
paragraph 1 of the Convention, we being interested in the whole period of time in which a 
case was pending on the European Court. 

Reported to the consideration of the reasonability of this term, an exact and rigorous 
determination of the moment of the debut of this term, respectively its completion has to be 
done. With regard to the „reasonable time” provided by the article 6 paragraph 1 of the 
Convention, in the ”civil” matters, dies a quo is represented by the moment when the 
competent jurisdiction is notified. In certain exceptional cases, the debut moment of this 
period is event previous to the notification of the competent jurisdiction, it comprising also 
the period of the preliminary administrative procedures (ECHR, Judgment of 26th of 
September 2000, J.B. c. France, 33634/96). With regard to dies ad quem, it basically 
corresponds to the moment when the judgment is final, with the specification that where 
required, the period of enforcement of the judgment is taken into consideration.  

In the same way as the judgments ruled by the domestic courts, sometimes it is 
difficult to enforce a Court judgment. By reporting to the modality of calculation of the 
period subject to the exigencies of the reasonable time on domestic level, it is natural that 
on the European level the period passed until the enforcement of the Court judgment has to 
be also taken into consideration. Measures have been taken to facilitate the enforcement of 
a Court judgment. Pursuant to the Protocol no. 14 to the Convention, if it considers that the 
supervision of the execution of a final judgment is hindered by a problem of interpretation 
of the judgment, the Committee of Ministers may refer the matter to the Court for a ruling 
on the question of interpretation. Under the same aspect, the article 46 of the Convention 
(as it has been amended by the Protocol no. 14 to the Convention) refers to the prerogative 
that the Committee of Ministers has, who shall be able to bring a case before the Court if a 
state refuses to abide by a judgment. Some authors are sceptical with regard to the 
performances of the Committee of Ministers, due to the fact that this is a political body 
consisting of representatives of member states6.  

The cases in which the Court found that were subject to the violation of the reasonable 
time provided by the article 6 paragraph 1 of the Convention are considerably different 
from the prospective of the length of the procedure done in the case. This way, an 
extremely long time, respectively 31 years (ECHR, Judgment of 12th of February 2002, 
Vazzana v. Italia, 56086/00), elapsed as long as the case was on the docket of one court, 
was considered by the Court as an violation of the article6 paragraph 1 of the Convention 
and in the same time, has given the right to moral damages in amount of Euro 50,000. Still, 
such times have an exceptional character in the jurisprudence of the Court. It is not relevant 
only the time, the Court referring always to the jurisprudential criteria of consideration of 
the reasonable time. This way, a time of 5 years and 4 months has been considered by the 
Court as not reasonable, being acknowledged the violation of the article 6 paragraph 1 of 

                                                 
6 HARRIS, David (et al.). Law of the European Convention on Human Rights, Oxford University Press, 2008, p.28 
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the Convention, because in the conflict with regard to pension, on the docket of 3 courts of 
law, 3 years of lack of activity have been found on the docket of one court of law (ECHR, 
Judgment of 13th of November 2003, Papazoglou and others v. Greece, 73840/01). 

With regard to the length of the procedures before the Court, except for the 
applications with priority, most of the cases are solved after periods of time exceeding 5 
years and 4 months, without taking into consideration also the period of execution of the 
judgment/ decision of the Court. This way, pending before the European Court, certain 
cases stayed 9-12 years (ECHR, Judgment of 29th of April 2014, Natsvlishvili and 
Togonidze v. Georgia, 9043/05; ECHR, Judgment of 29th of April 2014, Preda and Others 
v. Romania, 9584/02, 33514/02, 38052/02, 3736/03, 17750/03, 25821/03, 29652/03, 
28688/04; ECHR, Judgment of 29th of April 2014, Ternovskis v. Letonia, 33637/02; 
ECHR, Judgment of 24th of April 2014, Perevedent Sevy v. Russia, 39583/05). 

It is obvious that we can not put the equal sign between the failure to comply with the 
reasonable time on domestic level and an eventual failure to comply with the reasonable 
time by the Court, but the failure to comply with the reasonable time on domestic level can 
provide significant information to our analysis.  

The criteria based on which the reasonable time provided by the article 6 paragraph 1 
of the Convention is considered upon are determined on jurisprudential level: the case 
complexity (objective criterion), the dilatory conduct of the applicant, the conduct of 
competent authorities (subjective criterion) 7 and the stake of the conflict. It has been 
decided that the state liability can be involved only in the hypothesis in which the conduct 
of the competent authorities would be grounds of a time considered as not reasonable. 

With regard to the Court of Strasbourg, the liability of the European Court can not be 
involved for the violation of the reasonable time in its own procedure. Still, even if these 4 
criteria can not be exactly transposed in our analysis, a consideration on their incidence can be 
done. It is obvious that in case in which the applicant does not comply with the precise terms 
of fulfilment of procedural actions imposed by the Court, the sanction is the deregistration of 
the respective case from the European Court lodge. With regard to the criterion regarding the 
conduct of the European Court, on one hand, new rules of organisation of the activity of 
Strasbourg Court have been introduced and on the other hand, legislative measures have been 
adopted which may have as effect the exemptive relief of the European Court. With regard to 
the conflict stake, since June 2009, the order in which the Court applications are analysed has 
been determined within the Court’s priority policy.  

 
 

3. Remedies for the best operation of the Court  
 

The increase of the number of member states of the Council of Europe was one of the 
causes of the increase of the workload of the Court. By the Protocol no. 14 to the 
Convention, protocol that entered in force on 1st of June 2010, after it has been ratified by 
all the member states of the Council of Europe, had in view the decongestion of the Court. 
Previously, on 1st of October 2009 the Protocol no. 14bis to the Convention, with provisory 
implementation till the entry into force of the Protocol no. 14 to the Convention became 
effective. The implementation of the Protocol no. 14bis to the Convention was necessary, 

                                                 
7 ESPARZA LEIBAR, I
aki �i ETXEBERRIA GURIDI, José Francisco. Convenio Europeo de Derechos Humanos-

Comentario sistemático. Madrid: Ed. Civitas, 2004, p.211 
 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

386

 

due to the fact that the Russian Federation hadn't yet ratified the Protocol no. 14 to the 
Convention. This measure has been taken in order not to block the activity of the Court of 
Strasbourg. 

To increase the Court filtering, the Protocol no. 14 to the Convention has introduced 
the”single judge” procedure. The single judge has taken over the tasks of a 3 judge 
committee. 

The last, assisted by rapporteurs can declare the applications inadmissible, applications 
which obviously do not comply with the admissibility conditions. It has also established a 
new criterion of admissibility of applications which had as effect the rejection as 
inadmissible of the application if the applicant has not suffered a significant disadvantage. 
Further more, pursuant to the Protocol no. 14 to the Convention, at any stage of the 
proceedings, the Court may place itself at the disposal of the parties concerned with a view 
to securing a friendly settlement of the matter without the need to wait till the application is 
declared admissible.  

The acceleration of the analysis rhythm of the cases brought before the Court shall be 
achieved also by the provisions of the Protocol no.15 to the Convention. The Protocol no. 15 
to the Convention did not become effective, it shall enter into force on the first day of the 
month following the expiration of a 3 month period after the date on which all the states 
parties have expressed their consent to be bound by the Protocol. On the merits the 
amendments introduced by the Protocol no.15 to the Convention from the perspective of the 
analysis rhythm of the cases lodged before the Court have in view the reduction of the time in 
which the applicants can notify the Court of Strasbourg with an application, from 6 months 
(as it is in the current provision) to 4 months from the date when all the domestic remedies 
have been exhausted. It also simplifies the rejection of a case as inadmissible on the grounds 
that the applicant has not suffered a significant disadvantage, by eliminating the condition of 
prior examination of the application on the merits by the domestic tribunals. 

The Interlaken Conference of February 2010 had as purpose the identification of 
remedies that guarantee that the new cases can be decided within a reasonable time. 
Following the Interlaken Conference, during the period 2010-2015, the Committee of 
Ministers had to assess in how the enforcement of the Protocol no. 14 to the Convention 
and the Interlaken Action Plan shall improve the Court situation. In such purpose, the 
Committee of Ministers had to rule before the end of 2019 whether the measures taken are 
sufficient for a long lasting operation of the control mechanism of the Convention. 
Otherwise, the measures that have to be taken should be re-analysed. 

Within the Interlaken Action Plan, the Committee of Ministers has been recommended 
to examine the setting up of a filtering mechanism within the Court going beyond the single 
judge procedure. It has been also recommended to provide an efficient monitoring of 
judgments execution. 

Since 1st of January 2014, the article 47 of the Rules of the European Court of Human 
Rights has been modified, in the way that it is compulsory that all the applications lodged 
before the Court to be enclosed by copies of pertinent documents. Otherwise the 
applications shall be rejected by the Court. Also, in order to interrupt the time of 6 months 
from the exhaustion of the domestic remedies when the European Court can be notified, the 
application has to be elaborated pursuant to the provisions of the article 47 of the Court 
Rules, as it has been modified. 

With regard to the Court's priority policy of June 2009, the applications are analysed 
by reporting such to their emergency degree. This way, have priority: 
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1. urgent applications (in particular risk to life or health of the applicant, other 
circumstances linked to the personal or family situation of the applicant, particularly 
where the well-being of a child is at issue); 

2. applications raising questions capable of having an impact on the effectiveness of 
the Convention system (in particular a structural or endemic situation that the Court 
has not yet examined, pilot-judgment procedure) or applications raising an 
important question of general interest (in particular a serious question capable of 
having major implications for domestic legal systems or for the European system), 
inter-state cases; 

3. applications which on their face raise as main complaints issues under articles 2, 3, 
4 or 5 paragraph 1 of the Convention, irrespective of whether they are repetitive, 
and which have given rise to direct threats to the physical integrity and dignity of 
human beings; 

4. potentially well-founded applications based on other articles; 
5. applications raising issues already dealt with in a pilot/leading judgment (“repetitive 

cases”, also known as „clone cases”); 
6. applications identified as giving rise to a problem of admissibility; 
7. applications which are manifestly inadmissible. 
If the application enters in one of the first categories, the chances that in the related 

procedures before the Court the reasonable time is being complied with are considerably 
increasing.  

With regard to the cases in which it is alleged the violation of the article 3 of the 
Convention, respectively Prohibition of torture, we notice that the period spent by the 
respective application on the lodge of the European Court is considerably reduced. This 
way, there are cases solved by the Court in 1-2 years (ECHR, Judgment of 17th of April 
2014, Lici v. Greece, 69881/12; ECHR, Judgment of 22nd of April 2014, Axinte v. 
Romania, 24044/12; ECHR, Judgment of 25th of March 2014, M.G. v. Bulgaria, 59297/12; 
ECHR, Judgment of 17th of April 2014, Saliyev v. Russia, 39093/13; ECHR, Judgment of 
17th Decision 2014, Ismailov v. Russia, 20110/13). Certainly, there are cases with the same 
object, which have been solved in much more longer times, but we notice that in this 
situation, we have many examples of compliance with the reasonable time. 

With regard to the applications that have alleged the violation of the article 2 of the 
Convention, we submit the ones registered after 2010 to a brief analysis and we can notice 
that the average period for the solution of such cases is of 3-4 years (ECHR, Judgment of 
14th of January 2014, Kasap and Others v. Turkey, 8656/10; ECHR, Judgment of 23rd of 
July 2013, M.A. v. Cyprus, 41872/10; ECHR, Judgment of 9th of January 2014, Gorelov v. 
Russia, 49072/11; ECHR, Judgment of 17th of April 2014, Guerdner and Others v. France, 
68780/10; ECHR, Judgment of 11th of February 2014, Vasîlca v. Republic of Moldavia, 
69527/10). 

 
 

Conclusive appreciations  
 

The large afflux of applications made to the Court demonstrates the trust this 
international body enjoys, which represents the control mechanism of the Convention. The 
continuing workload of the Court has two categories of causes: the ones directly related to 
the Court organisation and the ones related to the lack of information of the petitioners with 
regards to the conditions of admissibility of a complaint at the Court. Since the moment 
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when the Protocol no. 11 to the Convention became effective, when it has been taken into 
consideration the reduction of the time of the procedures of this mechanism from 6 years to 
3 years, measures to comply with the reasonable time have been taken.  

The applications brought to the Court, increasing every year more and more, have 
raised certain question marks over the future of the Court. 

This way, it was necessary to identify remedies to guarantee the examine the new 
applications within a reasonable time. Under such aspect, the Protocol no. 14 to the 
Convention has been implemented and the Interlaken Conference has been organised, 
which has adopted an Action Plan. 

The efficiency of the Protocol no. 14 to the Convention and the efficiency of the 
Action Plan of Interlaken shall be analysed till 2015, and subsequently, if needed, 
additional measures shall be taken. 

As a rule, the Court does not comply with the reasonable time within its procedures, 
the compliance with the reasonable time being done only for exceptional cases. 
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STATES INTER-DEPENDENCE, GLOBALISATION  
AND ENVIRONMENT POLICIES�

 
Ioana PANAGORET∗ 

 

 
Abstract: Global threats to the natural environment have become an important source of 

interdependence, the protection of the environment, a phenomenon that knows no borders, is one of 

the most important international concerns which requires a cross-border approach, stimulates the 

development of diplomacy, generating the creation of a specific law for the environment and the 

emergence of the notion of sustainable development launched by the report of the World Commission 

on Environment. The renewed European Union Sustainable Development Strategy generally aims to 
identify and develop actions to enable the European Union to achieve an improved quality of life for 
present and future by creating sustainable communities which have the ability to manage and to use 

resources efficiently so as to harness the entire social, economic, ecological and environmental 
protection potential. Taking into consideration worldwide poverty and the challenges of sustainable 
development, it is necessary for the European Union to promote sustainable development on large 
scale in an active and steady manner and to ensure that internal and external policies of the Union are 
consistent with sustainable development and its international commitments. 

 Keywords: interdependence, globalization, policies, environment, European Union. 

 
 
The worldwide process of industrialization and technological development increased 

international interdependence, by functional economic integration, and transnational 
communication. The actions undertaken by a state often influence other states’ access or to 
natural resources or to a healthy natural environment. In other words, global threats to the 
environment have become an important source of interdependence. Because ecological 
effects are quickly felt and are also on long term, the international ecologic policy creates 
major problems in what concerns preserving a durable natural environment. Thus, technical 
and scientifical aspects of the environment administration are extremely complex and the 
issue of collective goods leave a mark on each area regarding the environment, natural 
resources and population. Over years, the concept of durable development gained many 
adepts, demonstrating its global dimension. That is why, the worldwide community realized 
that a more careful analysis of the new data and the interdependent relations between 
environment and socio- economic problems (poverty, underdevelopment) is necessary and 
at the same time a challenge.1 

The triumph and spread of economic liberalism all over the planet, the development of 
trade and financial flows, the global networking of information are part of the process of 
globalization. In addition, globalization involves other exchanges than economic ones, 
namely the exchange of information, culture and technology. Even though globalization 
affects a large number of actors and the less developed countries live in the strategies of 
multinationals, it encounters some resistance, such as protests against the World Trade 
Organization (WTO), fight against americanization, manifestations of fundamentalism, 
especially the Islamist ones; the fight to protect the environment.2 

                                                 
∗ Lecturer Ph.D., Valahia University of Târgovi�te, Faculty of Human Sciences 
1 M.Ransom, B. Worm, Rapid Worldwide Depletion of Predatory Fish Comunities” Nature 423, 15 mai 2003, p.280-283 
2 F. Sachwald, Les défis de la mondialisation, Masson, 1994 
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Thus, the protection of the environment, a phenomenon that knows no borders, is one of 
the most important international concerns which requires a cross-border approach, stimulates 
the development of diplomacy, generating the creation of a specific law for the environment 
and the emergence of the notion of sustainable development launched by the World 
Commission on Environment and Development in 1987, called ”The Brundtland Report”. 
The late appearance of a planetary consciousness and strengthening the legal principles on the 
environment emerged after the United Nations Conference held in Stockholm in 1972 and the 
Earth Summits, held in Rio de Janeiro (1992) and New York (1997). During the Conference 
which took place in Kyoto in December 1997, there was completed an agreement, as a 
measure against global warming, on the reduction of the emission of harmful greenhouse 
gases until 2012. When the subject of environmental protection is discussed, one cannot 
ignore the Convention in 1954 which prohibited oil pollution generating repeated ecological 
disasters, the Montego Bay Convention of 1982, which established as a principle not to reach 
the waters and the seabeds beyond the economic exclusive zone of 200 nautical miles, the 
new definition of the continental shelf ( the 1959 Treaty and renewed in 1991) and of 
Antarctica, or the prohibition of nuclear weapons on sea and ocean ( 1971) and orbit location 
of weapons of mass destruction (1967,1979).3 

The Antarctic Treaty signed at Washington in 1959, confirmed the first territorial 
claims on sharing the Southern circumpolar space (1943) by clearly stating the right of 
states in proximity (Australia, New Zealand, Argentina, Chile) or in other situations (UK, 
France, Norway), but it also stated other important provisions: the perpetuation of this legal 
situation by 2013, a fifth of the Antarctic territory to have international status, i.e. free 
access to any state.4 

Much later, namely in 1991, the „Madrid Protocol” established that Antarctica remain 
the heritage of humanity, like a huge nature reserve devoid of any kind of pollution. Thus, 
the international community understood that protecting this sensitive region is a major step 
in the preservation of our planet which is already in great danger. Although it did not have 
similar manifestations all over the planet, the global warming became a reality with major 
geopolitical connotations, and the political measures taken after the year 2000 by the Kyoto 
Agreement, the Monreal Conference or the Frame Convention of the UN represent very 
little for the alarmingly sharp pace in which climate changes influence the planet by the fast 
melting of the circumpolar regions, the desertification of large areas, World Ocean waters 
raising, population dynamics and global crises.  

The events which determined climate changes and which had a great impact on the 
environment are the following: 
Excessive consumption of resources and identifying new resources; 
The greenhouse effect as a result of developments without rules and limits; 
 Desertification of certain regions and annual decrease of agricultural areas, leading to 
increased food prices and import; 
Melting glaciers in mountainous areas as a result of global warming. 

According to the Intergovernmental Panel on Climate Evolution and also other recent 
studies conducted at the University of Oxford, the greenhouse effect has increased 
considerably from the nineteenth century to the present moment, and projections are 
extremely alarming. If between 1860-2000, CO2 emissions have contributed to rising 

                                                 
3 Maurice Vaisse, Rela�ii interna�ionale, Edit.Polirom, Ia�i, p.220. 
4 Teodor Simion, Noua (dez)-ordine geopolitic� mondial�, Edit. Valahia University Press, Târgovi�te, 2011, p.100. 
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temperatures by 0.80C, for the period 2000-2100, according to most climate models, the 
temperature will increase between 2-80C, given the fact that most experts believe that an 
increase of only 20 C corresponds to reaching a critical threshold.  

Taking into consideration the gravity of this situation, it is necessary to take political 
actions which are more effective than the Kyoto Agreement or the Conference in Montreal. 
The phenomenon of desertification of important regions on Earth is much enhanced by 
global warming and will result in: 

• drastic reduction in agricultural areas; 
• massive migration; 
• affecting economic activity; 
• conflicts between neighboring countries or other states; 
• indebtedness of states affected by desertification. 

In order to control and manage the phenomenon of desertification currently affecting 
25% of Earth's surface and approximately 40% in the period 2030-2050, the international 
community must adopt appropriate measures and strategies so as the effects to be 
maintained at minimum. 

Another consequence of global warming is the raising of World Ocean water levels, 
which, according to experts predictions, may increase with a value between 25 centimeters 
and 1 meter, thus producing very serious consequences for humanity: the flooding of 
coastal regions (approximately 1 billion people will be affected); climatic upheavals, 
migrations and massive migration to the highlands. In conclusion, no country will be spared 
of the consequences of global climate changes.  

The renewed European Union Sustainable Development Strategy generally aims to 
identify and develop actions to enable the European Union to achieve an improved quality 
of life for present and future by creating sustainable communities which have the ability to 
manage and to use resources efficiently so as to harness the entire social, economic, 
ecological and environmental protection potential.  

Given the economic and social challenges, worsening trends in what concerns the 
environment, the new international commitments, the Sustainable Development Strategy of 
the European Union has set operational objectives, targets and appropriate actions. The 
main objectives 5of this strategies are: 
protecting the Earth's capacity to sustain life in all its diversity; 
respect for rational exploitation of natural resources of the Earth and improvement in the 
quality of the environment; 
preventing and reducing pollution 
reduction of greenhouse gas emissions so that global average land surface temperature 
should not rise by more than 2 ° C as compared to pre-industrial levels; 
the energy policy to be in conformity with the objectives of security of supply and 15% of 
energy to be provided from renewable sources by 2015; 
until 2015, a rate of 8% of transport fuels shall be represented by biofuels. 
by 2017 to achieve a saving of 9% of final energy consumption.  

The seven key challenges of the European Union Strategy on policies aimed at 
protecting and preserving the environment aim at: 

• climate change and clean energy; 
• sustainable transport; 
• sustainable consumption and production; 
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• conservation and management of natural resources; 
• public health; 
• social inclusion, demography and migration; 
• global poverty and sustainable development challenges. 

The general objective regarding climate change and clean energy is limiting climate 
change and costs as well as negative effects to society and environment and the European 
Union will seek solutions together with other strategic partners to reduce carbon emissions of 
developed countries by 15-30% until the year 2020. The European Commission and Member 
States will prioritize in the second phase of the European Climate Change Programme new 
actions to reduce emissions for cars and aircraft through carbon capture and storage5. 

On the grounds of an ambitious action plan on energetic efficiency, the mode to 
achieve current targets for regenerable resources and the method to promote them in an 
efficient manner from the point of view of long term costs and in the same way the use of 
biofuels in the field of transport as well as using biomass taking into consideration the 
variation in sources for fuel supply in the European Union will be observed.  

In order for the sustainable transport system to be able to satisfy the economic, social 
and environmental needs of the society, minimizing the undesirable impact on the 
economy, the objectives of the European Union aim to reduce the emissions of greenhouse 
effect gases, noise reduction, modernization of public transport, and the average carbon 
dioxide emission of the new car poduction shall reach a level under 120 g/ km after 2012. 
In this respect, the European Union and Member States shall take measures to improve 
economic and environmental performance of all modes of transport, improving energy 
efficiency in transport, proper development of trans-European network, achieving a long-
term strategy on fuel. 

 
 

Conclusions  
 

In order to achieve a sustainable consumption and production, it is aimed at EU level 
social and economic development within the carrying capacity of supporting ecosystems 
and decoupling economic growth from environmental degradation and its increased share 
on the global market of environmental technologies and eco-innovations. To achieve these 
objectives, the Commission and Member States will increase efforts to promote and 
disseminate eco-innovations and environmental technologies, creating new economic 
opportunities and new markets, information campaigns on environmentally harmful 
products and campaigns to promote sustainable and healthy products for the environment. 

Management improvement and prevention of overexploitation of natural resources and 
recognizing the value of ecosystem benefits relate to: fisheries, biodiversity, water, air, soil 
and atmosphere, restoring degraded marine ecosystems and achieving maximum harvest 
fisheries by 2015, halting biodiversity loss, avoiding waste and promoting reuse and 
recycling as well as the achievement of the four global objectives of the United Nations in 
the field of forest until in 2015. In this regard, Member States and the Commission will 
make further efforts in rural development programs, reformed Common Fisheries Policy, a 
new legislative framework for organic farms, biomass action plans, a better implementation 
of policies for the protection of species, improving integrated management of water 

                                                 
5 G.Kutting, Globalisation and the Environment: Greening Global Political Economy,Suny, 2004. 
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resources and promoting integrated coastal zone management. Also, based on the 
Commission's Green Paper on maritime affairs, ocean and sea-related policies started to 
achieve a more sustainable and integrated manner in 2008.  

To promote adequate public health protection and improvement of health threats the 
European Union will continue to promote appropriate standards of health and good living 
conditions for animals at European and international level, the improvement of the 
legislation regarding the food and forage, food labeling review and dissemination of 
information on environmental pollution and adverse health impacts.  

It will also pursue that, by 2020, chemicals, including pesticides be produced and used 
so as not to endanger people's health. Thus, the actions of the European Union and its 
Member States will aim at the implementation of policies on promoting adequate public 
health, the monitoring and management of health threats but also to improve the food 
legislation, especially the one related to food safety. Through risk assessment and risk 
management will also take into account the long-term effects of the system of production 
and use of genetically modified food and feed on human health, animal health, 
environmental and consumer interests.  

Confronted with unusual climatic events (droughts, storms, floods, landslides), 
especially in the last 20 years, Romania is also undergoing a major risk caused by climate 
change. In the future, the main threats affecting Romania will result in desertification of 
one third of the entire area of the country, floods in river basins, periodic droughts and 
increasingly arid temperatures, landslides and removal of significant areas from the 
agricultural land.. 

In order to mitigate the effects of climate change, and in Romania are necessary 
national policies and strategies that target training population to these phenomena and their 
implications, national afforestation programs as we are well below the EU average land 
reclamation programs, watershed planning, irrigation and last but not least the development 
of agricultural sciences. 

Protecting the Earth's atmosphere concerns the entire humanity regardless of how one 
state or another contributes to solving or worsening the problem and issues such as global 
warming and ozone depletion have become major issues at international level. Achieving 
coherence between European Union policies and actions at the local, national and regional 
level to accomplish a real and consistent contribution to sustainable development, increased 
social dialogue and social responsibility of all stakeholders, so as to obtain a sustainable 
consume and production as well as encouraging citizen participation in decision-making, 
public awareness on sustainable development and public information on its environmental 
impact and their options to make more sustainable choices must become permanent 
preoccupations on the agenda of the institutions authorized to implement the environment 
policies in the European Union. 

Where there is scientific uncertainty, according to the precautionary principle, it is 
necessary to implement assessment procedures and realization of appropriate preventive 
actions, so as to avoid everything that can affect human health or the environment and 
polluters pay for the damage they cause.  

In the further implementation of the Pan European Program for Transport, Health and 
Environment by the European Commission and Member States it will also be pursued the 
integration of health and environment in decision-making in the transport sector and 
monitoring and assessment of the impact.  
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Taking into consideration worldwide poverty and the challenges of sustainable 
development, it is necessary for the European Union to promote sustainable development 
on large scale in an active and steady manner and to ensure that internal and external 
policies of the Union are consistent with sustainable development and its international 
commitments. Besides the fact that the European Union must do more co-financing for 
joint projects and increase coherence between development and policies, it is necessary to 
increase its efforts to make globalization work for sustainable development. In this regard, 
efforts should be emphasized so as international trade and investment be used as levers to 
obtain a real sustainable development worldwide, to work with its trading partners in order 
to improve environmental standards and implement EU strategies for Africa, Latin America 
and the Pacific. 

In conclusion, as no country is and will not be exempt from global climate changes, 
strong, effective and concrete measures and maximum responsibility in what concerns the 
development and implementation of environmental policies are necessary from leaders at 
global levels.  
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REFUNDS FROM THE PUBLIC BUDGET.  
LEGAL REGIME 

 
Rada POSTOLACHE* 

 

 

Abstract: The refund of amounts from the general consolidated budget is stated by the Fiscal 

Procedure Code in the collection of tax claims, together with the payment, compensation, insolvency, 

extinctive prescription, enforcement procedures, annulment or commissioning payments. Why did the 

legislator insist on integrating it here? Can a fiscal entity become a debtor towards a tax payer within 

a legal relation of imposing? What is the creditor’s debt towards the fiscal entity? Which are the 

assumption generating the refund of amounts? Which are the legal document and the specific 

mechanism for refund? – are the aspects analyzed in this study emphasizing their specificity. In order 

to conduct we shall consider the special legal provisions allocated for refunding, common law, the 

doctrine, as well as the jurisprudence in the area of fiscal debts.  

Keywords: tax administrative document, debt security, fiscal obligations, tax receivables, VAT 

reimbursement.  
 

 
1. Introduction 
 

Taxes, fees, contributions and other incomes allocated for the general consolidated 
budget are considered by the Fiscal Procedure Code as debts, namely fiscal obligations, 
considering the meaning ascribed by it.  

According to Art 21 Para 1 of the Fiscal Procedure Code1, tax receivables represent 
patrimony rights which, according to the law, are generated by the tax material law 
relations. According to Art 21 Para 2 of the Fiscal Procedure Code, tax receivables may 
consist of: a) the right to collect taxes, fees, contributions and other amounts representing 
revenues to the general consolidated budget, the right to the refunding of the value added 
tax, the right to the refunding of taxes, fees, contributions and other amounts representing 
revenues to the general consolidated budget, according to Para 42, hereinafter called main 

tax receivables; b) the right to collect late payment interests, penalties or increments, as the 
case may be, under legal conditions, called ancillary tax receivables. 

According to these provisions tax receivables aim, beside the taxes, contributions and 
„other amounts representing revenues to the general consolidated budget” and the tax 
receivables of the fiscal debtor towards the general consolidated budget, hereinafter 
synthetically called „reimbursable/refundable amounts”. Are considered only the claims 
resulting from tax material law relations and administered according to the Fiscal Procedure 
Code.  

But what should a claim of a debtor consist of in order to fall under the Fiscal 
Procedure Code? In order to establish which is the meaning of the tax payer’s tax 
receivable, it is necessary the corroborated interpretation of Art 21 Para 2, Art 116 Para 1 
and Art 117 of the Fiscal Procedure Code. While Art 21 Para 2 epitomizes the debtor’s 
claim to „reimbursable/refundable amounts”, Art 116 Para 1 (stating the compensation) 

                                                 
* Associate Professor PhD, “Valahia” University of Târgovi�te, Faculty of Law and Administrative Sciences. 
1 Government Ordinance No 92/2003, republished in the Official Gazette, No 513 from 31st July 2007. 
2 The amounts paid without a legal ground. 
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epitomizes it by „reimbursable, refundable or payable from the budget amounts”3. Art 21 
Para 2 of the Fiscal Procedure Code (and nowhere in any other text) does not state the 
amounts payable from the budget.  

Certainly, the tax payer’s claim towards the fiscal authority must be considered within 
the integrality of its elements: it must contain, beside the reimbursable/refundable amounts 
from the general consolidated budget, their accessories, according to Art 21 Para 2 
corroborated with Art 124 of the Fiscal Procedure Code (“Interest for amounts to be 
reimbursed or refunded from the budget”).  Regardless of the wording used – for Art 21 Para 
2 or Art 116 Para 1 of the Fiscal Procedure Code, the debtor’s claim can only be generated by 
the hypothetical and limitative stated by Art 117 of the Fiscal Procedure Code entitled 
„Refunds”, integrated in the material fiscal law; in this context, the debtor’s claim towards the 
public budget, originating from other legal relations, exceeding the area of application of the 
Fiscal Procedure Code, being subjected to the legal regime established by the common law4. 

The legislator has included the tax receivables of the debtor in the area of tax 
collection, in order to offer it a unitary judicial feature.  

Based on these landmarks, we shall configure the legal regime of the amounts to be 
reimbursed or refunded from the general consolidated budget, by particularizing it. 

 
 

2. Hypotheses of refunding 
 

Naturally, the fiscal legal relation is a legal relation between the fiscal creditor and tax 
payer, being extended over the taxes, fees, contributions that the second one owes, 
according to the law. But, for the application of the fiscal material law, can be situations 
that lead to the obtaining by the tax payer of his quality as creditor towards the fiscal entity.  

In order to leave no room for interpretation, the legislator himself has stated the 
premises for obtaining this quality, in Art 117 Para 1-5 of the Fiscal Procedure Code, 
integrating them in a larger notion – „refunds” from the general consolidated budget 
(including reimbursement of amounts). Art 117 of the Code reveals the refunding upon 
request and the ex officio refunding.  

 
2.1.  Refunding upon request 
 

According to Art 117 Para 1 of the Fiscal Procedure Code the following amounts shall 

be refunded to the debtor upon his/her request:  
• Amounts paid in the absence of a receivable title; in this case, the tax payer makes 

a payment without a receivable title that compels him to do this. We consider that 
the payment must be made as tax, fee or contribution in order to fall under the 
incidence of the special law. On the contrary, it shall be subjected to the common 
law, on the legal ground of overpayment (Art 1341-1344 of the Civil Code)5; 

                                                 
3 In this case, the debtor is an active subject (in the judicial report of refund). For details, see Nadia-Cerasela Ani�ei, 

Drept procedural fiscal, Universul Juridic Publ. House, Bucharest, 2011, pp. 30-31. 
4  We consider that it aims “the amounts to be paid” from the budget, streaming from legal relations, other than the ones 

with a fiscal feature, frequent from the “contracts with the State”, for instance, from public acquisitions, as well as 
there can be amounts granted as compensations. Priority, they are subjected to compensation, according to the 
Fiscal Procedure Code or to other special regulations, such as the Government Ordinance No 113/2013 on budgetary 
measures (Official Gazette Part I, No 830 from 23rd December 2013).  

5 The hypothesis: “the person paying without owing” (Art 1341 Para 1 of the Civil Code).  
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• Amounts paid in excess to the tax obligation; we exemplify here, as 
application: amounts to be refunded that are tax differences resulted from the 
annual adjustment of the income tax that is owed by individuals; if the tax for 
the revenues collected is smaller than the tax for the revenues estimated for 
the fiscal year of reference it determines the refund of the overpaid difference;  

• Amounts paid due to a computation error; we consider here the material error, 
and not the erroneous application of the fiscal law; 

• Amounts paid due to the erroneous implementation of legal provisions; as an 
example, we mention the qualification of a gamble as prize, knowing that the 
generated revenues are subjected to different tax rates; 

• Amounts to be refunded from the State budget; in the economy of the law, the 
text aims the reimbursement from the State budget of different amounts 
qualified as VAT based on the expense accounts with a negative VAT with 
the option of reimbursement, according to Art 149 of the Fiscal Code 
(“Rectification and reimbursement of tax”). 

Factual, by the VAT return, the taxable person establishes the difference between the 
collected and the deductible VAT for a fiscal reference period, resulting the following: 

• VAT payable to the State budget (positive amount of VAT), the VAT payer 
being a debtor for the resulted amount 

• VAT to be reimbursed from the State budget (negative amount of VAT), the 
VAT payer being a creditor of the State budget for the resulted negative 
amount, which shall be refunded to him from the State budget; in this case, he 
has a surplus of tax paid, aspect confirming the neutral feature of this tax6. 

Amounts established by a decision of legal bodies or other bodies that are competent by 

law; we include here the amounts whose restoration is established by the judicial 
procedures stated by the law, created to solve certain financial litigations.  
Amounts remaining after the distribution as provided in art. 170; it is aimed here the case 
in which the amounts resulted from the sale of goods subjected to foreclosure are higher 
than the fiscal obligation of the tax payer the difference resulting thereof shall be refunded 
to the latter, in order to prevent the unjust enrichment of the fiscal creditor; 
Amounts resulting from the sale of seized goods, or from withheld amounts due to seizure, 
as the case may be, based on a final and irrevocable court decision for the enforcement of 
the cancellation of forced execution7. 

Synthetically, Art 117 Para 1 of the Fiscal Procedure Code states as „refunds” upon request: 
The amounts unjustly paid to the public budget [Let a)-d), f)-h)], considered undue 
amounts; the restoration of amounts raises the issue of the undue payment, of the 
reinstatement of the solvent in the previous situation and of the fiscal authority’s liability8;  

                                                 
6 See regarding the “VAT payment/reimbursement”: Ioana Maria Costea, Drept financiar. Note de curs, Hamangiu Publ. 

House, Bucharest, 2013, pp. 198-200. 
7 Unlike the common law, here it cannot operate the reinstatement previous to enforcement proceedings, the goods 

remaining obtained by the good-faith buyer.  
8 In this case, the court has annulled the act of control and the decision of the Ministry of Public Finances, deciding that 

the respondent-plaintiff does not owe the amount paid as tax on profit and delay penalties, without a legal ground; 
the payment is not owed, refunding and reinstatement being necessary according to Art 992 and 1092 of the Civil 
Code (in the old regulation). On this ground has been upgraded the amount paid in lei as equivalent of the currency 
owed with to the inflation rate at date – Justice Supreme Court, Contentious Administrative Section, Decision No 
3636/2002, in Hora�iu Sasu, Lucian �â�u, Drago� P�troi, Codul de procedur� fiscal�. Comentarii �i explica�ii, C.H. 
Beck Publ. House, Bucharest, 2008, pp. 335-337. 
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The amounts to be reimbursed from the State budget [Let e)], as a frequent example we 
have the negative amount of VAT with the option of reimbursement, according to the 
Fiscal Code.  

For equal legal treatment, we consider necessary the restoration ex officio, but 
nuanced: operational each time the payment of an amount without legal or justified ground 
is generated by the legal actions of the fiscal authority. The restoration upon request must 
be resumed to: situations aiming „the amounts to be reimbursed” from the budget, given 
that the tax payer must initiate the procedure for their reimbursement, documenting their 
legality and quantum; situations generated exclusively by the action of the fiscal debtor.  

 
2.2. Ex officio refunding 
 

Art 117 Para 2-21 of the Fiscal Procedure Code states the ex officio refunding, 
operational in the following cases:  
Amounts to be refunded that are tax differences resulted from the annual adjustment of the 
income tax that is owed by individuals are to be refunded by competent fiscal bodies ex 
officio, within not more than 60 days after the tax decision communication date; but, tax 
differences of less than 5 lei may be returned in cash only at the taxpayer’s request; 
Any amounts collected under a garnishment procedure on top of the tax receivables subject 
to such garnishment procedure, shall be refunded ex-officio, by tax bodies, within 
maximum 5 business days from the collection date. 

The law states for the fiscal authority an obligation of result, enforceable within the 
term above mentioned, without excluding the refunding upon the request of the fiscal 
debtor, complying with the imperative terms above mentioned.  

 
 2.3. Accessories of the fiscal debtor’s tax receivables 

 

For the amounts that are to be reimbursed or refunded from the general consolidated 
budget, the taxpayers are entitled to interest, according to Art 124 of the Fiscal Procedure 
Code. Late fees or delay increases shall not be applied.  

As well as for the interest regarding the fiscal creditor’s tax receivable, the interest shall 
support a 0,03%9 percentage for each day of delay in the refunding/reimbursement of the 
amounts to which the fiscal debtor is entitled to. It starts to flow differently, as follows: after 
the expiration of the term stated by the law for settling the application submitted by the tax 
payer according to the Fiscal Procedure Code – 45 days from the application registration date, 
with the possibility of their prolongation, when necessary (Art 70 of the Fiscal Procedure 
Code)10; in relation to the deadline of the amounts to be reimbursed/refunded from the public 
budget, stated by the Fiscal Procedure Code [Art 117 Para 2 and 21]. 

The interest shall be given at the request of the tax payer, thus creating a judicial 
inequality in relation to the fiscal creditor’s tax receivables.  

It shall be supported from the same budget from which are refunded or reimbursed the 
amounts requested by the debtors.  

                                                 
9 Stated according to the Government Emergency Injunction No 8/2014 for the modification of certain normative acts 

and other fiscal-budgetary measures, Official Gazette, Part I, No 151 from 28th February 2014.  
10 Frequently, the VAT reimbursement is made with great delays, breaching the 45 days legal term, due to documents 

verification or fiscal inspection to which the tax payer is subjected to. The VAT payer has, in these cases, the right to 
ask the fiscal body to pay the interest for the delay in the performance of the refunding. We appreciate that, in the 
virtue of the law, the fiscal authority should pay the interest directly, without being compelled by a court.  



 

 

 

 

 

 

 

 

 

 
Supplement of „Valahia” University Law Study 

 

399

 
 3. The procedure of refunding 

 
 3.1. The decision to refund the amounts 
 

According to Art 117 Para 9 of the Fiscal Procedure Code „the procedures of 
reimbursement and refund of amounts from the budget, including the method to grant 
interests as provided in Art 124, are to be approved by an order of the Minister of Public 
Finances”. For the application of the legal norms we have: the Order of the Minister of 
Public Finances No 1899/2005 for the approval of the procedure of refunding and 
reimbursement of amounts from the budget, as well as giving the interests to which the tax 
payers are entitled for the amounts refunded/reimbursed with the overcome of the legal 
deadline11; Order of the Minister of Public Finances No 263/2010 for the approval of the 
procedure to solve the returns with negative VAT with option for reimbursement12. 

Documentation. Analyzing the hypothesis of a refunding, the decision to refund 
assumes the existence of certain information, revealed by the documents held by the fiscal 
body, to which the special law refers to. These are different, in relation to the legal 
hypotheses of refunding; may be, where appropriate: the declaration to correct the 
statement given by the tax payer; the declaration on the revenues collected by the tax payer 
in the precedent fiscal year; the monthly expense accounts regarding the VAT and the its 
documents; the tax audit report or other control specific document; court decision; account 
statement; payment order etc. 

Notion. Refunding is made based on the decision issued by the competent fiscal body. 
It is a tax administrative document, its meaning being attributed by Art 41 of the Fiscal 
Procedure Code: „the Tax Administration Document is issued by the fiscal body competent 
in applying of the law concerning the establishment, modification or extinguishing of the 
tax rights and obligations”. Also, it is a legal act with unilateral formation, result of the 
issuer financial public institution, declaratory of rights, debt instrument13 with enforceable 
feature. As legal regime, the decision for refunding/reimbursement is assimilated to the 
notice of assessment14, subjected to the Fiscal Procedure Code. 

If applicable, the fiscal body may issue a decision stating the 
reimbursement/refunding, also a tax administrative document (“fiscal decision”15), 
subjected to the Fiscal Procedure Code. 

Content and form. The refunding decision must mandatorily be in written for ad 

validitatem, with the sanction of its nullity.  
Under the aspect of the content, must contain, at least the minimal elements mentioned 

by Art 43 of the Fiscal Procedure Code for the tax administrative document: a) designation 
of the issuing fiscal body; b)the date of issuance and the date when it becomes effective; c) 
identification data for the taxpayer or the person empowered by the taxpayer, as the case 
may be; d) the object of the tax administrative document; e) de facto reasons; f) legal 
grounds; g) the name and the signature of the persons empowered by the fiscal body, by 
                                                 

11 Official Gazette, Part I, No 13 from 5tth January 2005. 
12 Official Gazette, Part I, No 131 from 26th February 2010, modified by the Order of the Ministry of Public Finances No 

491/2014, published in the Official Gazette, Part I, No 249 from 7th April 2014. 
13 Regarding the features specific to tax receivables see Marian Tudor, Daniela Iancu, Andreea Dr�ghici, Drept 

financiar, University of Pite�ti Publ. House, 2009, p. 235. 
14 Regarding the tax administrative documents assimilated to the notice of assessment see Rada Postolache, quoted 

works, p. 199. 
15 See in this regard Ioana Maria Costea, quoted works, p. 199. 
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law; h) the stamp of the issuing fiscal body; i) the possibility of appeal, the appeal 
submission deadline and the fiscal body where the appeal shall be submitted; j) 
specifications concerning the hearing of the taxpayer. 

A refunding being in debate, these common elements shall be particularized in relation 
to that case. Sometimes the law itself states certain forms, categorized on obligations. As an 
example, we mention the decision for reimbursement in order to solve the deduction with 
negative VAT with option for reimbursement for natural/legal persons (in the Annex of the 
Order of the Minister of Public Finances No 1857/2007).  

Communication. The decision for refunding shall be communicated according to Art 
44 of the Fiscal Procedure Code, from this date on generating legal effects.  

The judicial act analyzed, having the above mentioned legal features, may be attacked 
by the administrative procedure16 stated by the Fiscal Procedure Code. 

For the VAT reimbursement, the procedure is particularized, being directly influenced 
by the risk of the tax payer: minor, medium or major, according to the Order of the Minister 
of Public Finances No 1857/2007 pre-quoted. 

 
3.2. The subsidiarity of refunding or the preeminence of compensation over 

reimbursement  
 

According to Art 117 Para 6 of the Fiscal Procedure Code for the outstanding tax 

obligations of the debtor, the above mentioned amounts shall be reimbursed only afterthe 
offset according to the current code, until the concurrence of the amount to be 
reimbursed/refunded; in other words, the reimbursement has a subsidiary feature, being 
allowed only when the fiscal debtor does not have outstanding tax obligations for the 
general consolidated budget17 or the amounts to be reimbursed/refunded exceed the level of 
the tax obligations owed to the public budget, in this case reimbursing only the difference 
remained after performing the compensation. If the compensation is applicable, the 
compensation body shall communicate to the tax payer the compensation note.  

Also, according to the doctrine, „the compensation is alternative with the 
reimbursement of amounts”18, reason for which some authors analyze together these two 
means, under the name „compensation and the right to reimbursement/refunding”, 
revealing each’s particularities19.  

In the silence of the law, we consider that the compensation prevails also in other 
situations: for instance, it operates for the case in which the court has decided to refund to 
the tax payer the amounts seized, even if Art 117 Para 5 of the Fiscal Procedure Code does 
not refer to it, but does not expressly excludes them. 

Art 117 Para 3 removes from the incidence of compensation the differences in income 
taxes to be refunded that are less than 5 lei. These shall remain in the tax records to be 
offset with future debts, and shall be returned when the cumulated amount exceeds the 
specified limitor shall be returned in cash only at the taxpayer’s request.  

 

                                                 
16 Regarding the jurisdiction of the tax administration documents see Rada Postolache, quoted works, pp. 384-400; 

Ioan Laz�r, Jurisdic�ii administrative în materie financiar�, Universul Juridic Publ. House, Bucharest, 2011, pp. 112-
115. 

17 In this regard, Art 117 Para 6 of the Fiscal Procedure Code 
18 See in this regard, Marian Tudor, Daniela Iancu, Andreea Dr�ghici, quoted works, p. 253. 
19 See in this regard, Ioana Maria Costea, quoted works, p. 247. 
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4. Conclusions 
 

Synthetically, the refunding of amounts from the public budget represent a mean for 
adjusting the tax receivables of the participants in the fiscal legal relation, operating based 
on the premises stated by Art 117 Para 1-5 of the Fiscal Procedure Code.  

Though it is distinctly settled by Art 117 of the Fiscal Procedure Code, the refunding 
has a subsidiary feature, emphasizing the compensation as a mean for adjusting the mutual 
claims of both parties – fiscal body and tax payer. The fiscal body shall refund to the tax 
payer the amounts to which he is entitled to, only if the latter one has no amounts left to pay 
to the general consolidated budget.  

The refunding shall be made based on the decision for refunding, having the features 
of the notice of assessment: it is a tax administrative document, emphasized by the law as 
debt security, executory according to the special law, subjected to the judicial jurisdiction. 

Having the feature as debt security, the amounts to be refunded or reimbursed generate 
accessories, as interests, given only at the tax payer’s request.  

In the economy of the law, the provisions offered for the refunding/reimbursement are 
meant to ensure a unitary legal regime for the debt securities of the parties of the judicial 
report of imposing. 

Reimbursing the amounts representing VAT also has specific procedures stated by the 
Order of the Minister of Public Finances No 1857/2007. 

 
 
References: 
 

1. Ani�ei, Nadia-Cerasela, Drept procedural fiscal, Universul Juridic Publ. House, Bucharest, 2011. 
2. Costea, Ioana Maria,Dreptfinanciar. Note de curs, Hamangiu Publ. House, Bucharest, 2013. 
3. Dasc�lu, Daniel; Alexandru, Constantin, Explica�iile teoretice �i practice ale Codului de procedur� 

fiscal�, Rosetti Publ. House, Bucharest, 2006. 
4. Laz�r, Ioan, Jurisdic�ii administrative în materie financiar�, Universul Juridic Publ. House, Bucharest, 2011. 
5. Postolache, Rada, Drept financiar, C.H. Beck Publ. House, Bucharest, 2009. 
6. Sasu, Hora�iu; �â�u, Lucian; P�troi, Drago�, Codul de procedur� fiscal�. Comentarii �i explica�ii, C.H. 

Beck Publ. House, Bucharest, 2008. 
7. Tudor, Marian; Iancu, Daniela; Dr�ghici, Andreea, Drept financiar, University of Pite�ti Publ. House, 2009 
8. Government Ordinance No 92/2003 on the Fiscal Procedure Code, republished in the Official 

Gazette, No 513 from 31st July 2007. 
9. Law No 287/2009 on the Civil Code, republished in the Official Gazette, No 505 from 15th July 2011, 

Art 1616-1623. 
 
 
 
 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

402

 

THE CONSTITUTIONAL COURT LEVERAGE UPON  
THE RELATIONS BETWEEN POLITICAL POWERS 

 
Ramona Mihaela BIRLOG* 

 
 Abstract: The work of Constitutional Court to interpret and apply the constitutional provisions 

has now a major influence in the political relations between the public authorities. Thus, it can be said 

that the Court’s jurisprudence has a considerable leverage in the political life. The Constitutional Court 

has solved numerous conflicts between political powers by being asked to issue opinions regarding the 

procedure of presidential suspension and decisions regarding the following: the constitutional 

challenges of laws before promulgation, constitutional conflicts between public authorities and the 

constitutionality of the initiative to review the Constitution. Because of the Court’s competences that 

enables it to mediate political disputes between state powers and also between majority and opposition, 

the politics of the parliamentary majority is redefined according with the Court’s jurisprudence, thus 

one can say that the entire political life depends on the will of this supreme authority. Therefore, in our 

opinion, the constitutional review must take into account the role that this constitutional court will play 

in balancing the power relations, knowing that constitutional provisions will be inevitably transformed 

both by the political practice and the Court’s jurisprudence.  

 Keywords: Constitutional Court, jurisprudence, constitutional conflicts  

 
Since its establishment to the present, the Constitutional Court issued many decisions 

and opinions regarding the interpretation of constitutional texts, this activity implying a 
work of recreation of the constitutional rules1.  

 At present, in Romania, we can notice how the politics of the parliamentary majority 
and that of the Government take inevitably into account the will of the Constitutional Court. 
Not without intention, we’ve used the phrase „the will of the Constitutional Court” for it is 
derived from its work of interpreting the constitutional provisions, work which is 
characterized by its originality in relation even with the letter and the spirit of the 
constitutional text. Thus, any judgment of the Court implies a stand regarding a 
constitutional rule, which is evident from the legal reasoning construction or from the 
finality of the judgment. The Constitutional Court judgment may be based on the will of the 
constitutional legislator, case in which the constitutional provision has chances to produce 
its predicted effects, or it can be based on a rethinking of the constitutional provision made 
by the constitutional judge according with its believe on what the provision should regulate, 
case in which the constitutional text will receive another connotation and will produce 
effects other than those desired by its creator. 

                                                 
* Lecturer and Ph.D student at the University from Craiova. This work was supported by the strategic grant 

POSDRU/159/1.5/S/133255, Project ID 133255 (2014), co-financed by the European Social Fund within the Sectorial 
Operational Program Human Resources Development 2007 – 2013. 

1 According to John Muraru, Mihai Constantinescu, Simina Tanasescu Marian Enache Gheorghe Iancu, The 
interpretation of the Constitution, Lumina Lex Publishing House, Bucharest, 2001, page 9, "application of the 
constitutional provisions actually consists in an interpretation that can go up to-their re-creation. "According to M. 
Tropper, Fonction juridictionnelle ou pouvoir judicirel? In Pouvoirs no. 16, PUF, 1981, p 40 "to interpret the law really 
means to rebuild it" in Dan Claudiu Danisor, Constitutional Law and Political Institutions. Vol I. General Theory, 
Treaty, CH Beck Publishing House, Bucharest, 2007, p 642. According to prof. Dr. Dan Claudiu Danisor, op. cit., p 
642, "the constitutional judge founds itself in this second situation in the position of secondary constitutive power, 
creator of constitutional norms, which of course is not easy to admit and it creates appeals that have strong 
arguments against the legitimacy of constitutional justice". 
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 In the disputes regarding the horizontal division of power, the interpretation of the 
constitutional provisions involves the establishment of the public authorities’ sphere of 
competences according with the constitutional judges’ beliefs on the meaning of the 
constitutional texts. These beliefs can be based on a philosophy regarding the way the 
power relations should unfold in a certain constitutional system, or it can be situated at an 
empirical level of a simple adhesion to the vision of one political force or another. The 
political and judicial character of the Constitutional Court enables it to take sides in the 
political conflict, depending on the representation of the political forces in its composition. 
In Romania, the Constitutional Court judges are appointed in equal shares by the Chamber 
of Deputies, the Senate and the President, and a third of them are changed from office every 
three years. Thus, in the case in which apolitical force is preponderant in the Legislative 
and the Executive, it will also control the judges’ appointment, increasing its political 
influence over the Constitutional Court decisions. The majority opinion of the Court judges 
will thus be oriented according to moral debts that these judges believe they have to the 
political forces which appointed them, so that one can talk about a political algorithm inside 
the Constitutional Court. 

 From professor Ion Deleanu speech, expert in the Constitution Drafting Committee, 
held within the debate over Title IV theses from the Constitution2, turns out that this way of 
appointing the members of the Constitutional Court was appreciated as a guarantee of 
professionalism and neutrality of this body and for this it has been assigned a significant 
role in the constitutional construction.  

 In reality, the political nature of the constitutional judges’ appointment raises many 
questions not only on the fairness of their decisions but also on their entitlement to interpret 
and apply the Constitution, as a supreme expression of the will of the people. Beyond the 
legitimacy of the constitutional justice, is the question to what extent a body constituted on 
political criteria can and wants to give voice to the will of people as it is expressed in the 
Constitution? Couldn’t it be that the political actors’ tendency to appeal to the 
Constitutional Court arbitration is a false solution to the crisis of people representation by 
the current political class? In fact, members of the Constitutional Court represent an 
extension of the political parties which are willing to impose their will including on the 
interpretation of the Constitution. It can be concluded that the Constitutional Court 
decisions does not capture the will of the nation expressed in the Constitution, but the will 
of a political majority on how the constitutional texts should be interpreted. Due to the 
duration of constitutional judges term, the political algorithm existing at a given moment in 
the structure of the Constitutional forum may not be found anymore at the level of the other 
two state powers (Executive and Legislative), thus one of the real but hidden issue of the 
political battle being the ensurance of a favorable majority in the Constitutional Court.  

 In the political arena, the Constitutional Court arbitration intervenes in the case of 
insufficiency of the conventional separation of powers mechanism with the scope of 
creating a new political and juridical equilibrium. Through the 2003 revision of the 
Romanian Constitution, the role of the Constitutional Court has been increased by including 
in its area of competences the power to solveconstitutional conflicts between public 
authorities.  

                                                 
2 Transcript of the hearing on May 14, 1991 Romanian Constitution Genesis 1991. The works of the Constituent 

Assembly, Autonomous Gazette, pp. 864-865 
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 Thus, in the management of conflicting power relations, the Constitutional Court 
appears as a higher authority whose role consists in imposing respect for the Constitution. 
Ambiguous constitutional rules or gaps are likely to emphasize the role of the 
Constitutional Court in balancing political life, and sometimes the Court's intervention may 
even change the political balance existing at a time. Therefore, the entire policy of the 
parliamentary majority can be redefined in relation to the Constitutional Court 
jurisprudence, not being wrong to say that the current politic life is aligned to the will of 
this supreme forum. 

 The most recent example of this is the decision3 of the Constitutional Court which 
postponed for one year from the entry into force of the Law no. 3/2000 new changes the 
possibility of a referendum under the new quorum of participation established by these 
changes, all in the name of the principle of legal stability. In support of this decision, the 
Constitutional Court did not invoke any constitutional text, instead it showed that in this case 
the recommendations on Referendum of the Code of Good Practice adopted by the Venice 
Commission, the Protocol No. 1 Additional to the European Convention on Human Rights 
and Fundamental Freedoms and the International Covenant on Civil and Political Rights were 
decisive. But it is to assess to what extent the constitutionality of a law can be established in 
the absence of a constitutional text expressly or implicitly regulating the situation that has 
arisen in practice, only by reference to a legal principle elevated by the Court to the rank of a 
constitutional principle and to the European practices and recommendations of international 
fora. This decision is relevant to how the Romanian political life can be influenced by the 
Constitutional Court of Romania, and to the broad scope of the rules of reference in relation to 
which the Court undertakes to exercise the control of constitutionality. 

 It is useful to undertake a deeper analysis on the causes for increasing the Romanian 
Constitional Court influence in the political practice, because this is not only due to the 
amendments of the Constitution, but also to the decline of the Parliament prestige and along 
with it of the institution of representation4. Thus, increasing the constitutional role of 
Parliament through the revision of the Constitution in the context of a real crisis of its 
legitimacy, in conjunction with the inability of political parties to create stable 
parliamentary majority by voter’s adherence to a particular ideological program may 
generate in the future situations of serious governmental instability. Therefore, choosing a 
new model of separation of powers must be accompanied by long-term evaluation on the 
impact of these changes in relation to the particularities of the social, historical, political 
and cultural of the moment. Changing the current political regime should not represent a 
solution to win the political battles of the time. 

 Turning to the role of the Constitutional Court in the Romanian political practice, we 
noted that, from the beginning until now and especially after the 2003 review of the 
Romanian Constitution, the Constitutional Court has been involved in numerous conflicts 
between the exponents of the three state powers, by being asked to issue opinions on the 
proposal to suspend the president5, to rule on the objection of unconstitutionality of laws, 

                                                 
3 Decision no. 334 of 26 June 2013 on the unconstitutionality of the provisions of the Law amending and supplementing 

Law no. 3/2000 on the organization of the referendum, published in the Official Gazette, Part I, no. 407 of 
05.07.2013. 

4 Dan Claudiu Danisor, op. cit., pp. 628-629 
5 According to the document entitled "The activity of the Constitutional Court inception to April 30, 2014", published on 

the official website of the Constitutional Court in box regular statistics (www.ccr.ro/uploads/activ04_14.pdf), the 
Constitutional Court issued three advisory opinions (negative) regarding the proposal of suspension from office of the 
President of Romania, including one in 1994, one in 2007 and one in 2012. 
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before their promulgation6, to resolve conflicts of a constitutional nature between public 
authorities7, and to pronounce decisions on the constitutionality of initiatives to revise the 
Constitution of Romania8. 

 The Constitutional Court held that the role of guarantor of the supremacy of the 
Constitution granted to it by the constituent legislator justifies not only its power to intervene 
in relations between public and to appreciate on their activity in relation to the constitutional 
provisions, but bonds it to settle cases to which is invested, even if the rule does not provide 
the solution or the text is obscure. In this respect, we invoke the Court's decision no. 98/2008 
on the request to resolve the constitutional legal conflict between the President of Romania 
and the Romanian Government formulated by Prime Minister Calin Popescu-Tariceanu, 
according to which the provisions of art. 142 para.(1) of the Constitution are mandatory and 
"do not allow the court to evade the conflict resolution brought before it. For this reason, the 

Court is not entitled to allow the perpetuation of the blockage of the government activity 

relating to justice, just because art. 85 para.(2) of the Basic Law do not provides for how 

many requests may the President of Romania address to the Prime Minister for it to make 

another proposal, nor for an obligation of the Prime Minister to come up with a different 

proposal than the original. On the contrary, the Constitutional Court has the obligation to 

settle the conflict and remove the institutional deadlock. In this respect, the Constitutional 

Court is based in equal measure, on one of the fundamental legal principle which is found in 

art. 3 of the Romanian Civil Code of 1864 and in the legislation of other countries, according 

to which the judge is not allowed to refuse to judge a case on the ground that there is no law 

that prescribes the solution or the law is obscure." 
 In his work, the Constitutional Court did not report only to the text of the Constitution 

but, where it found gaps in the formal constitution, it turned to the general principles of law, 
to the rules resulting from the democratic tradition of the Romanian people, to the ideals 
and values of the Revolution of 1989, to the recommendations of the external institutions, 
to the democratic practice of other states, from which it deducted constitutional and 
democratic principles considered to be "standard references" for the control of 
constitutionality it provides. Moreover, the literature has considered that the provisions of 
art. 1 para. (3) inserted by the Law for the revision of the Constitution, no. 429/2003, create 
"an obligation to interpret all provisions of the current Constitution in terms of the 

democratic traditions of the Romanian people, regardless of the position of the earlier legal 

act in the normative hierarchy and sometimes even independent of the normative character 

of the act that outlines the abovementioned traditions. [... ] A historical interpretation 

became binding is the first possible consequence of the constitutionalisation of the 

democratic traditions of the Romanian people
9
." 

                                                 
6 According to the abovementioned document, in conjunction with information from the "Statistical summary of the 

provisions of the Constitutional Court" (http://www.ccr.ro/uploads/sin04_14.pdf), the Court received to date a total of 
263 complaints regarding the laws’ constitutionality control before promulgation, pronouncing 223 decisions of which 
92 are admission decisions. 

7 According to the documents mentioned above, the Constitutional Court received 25 applications for the settlement of 
the legal dispute of a constitutional nature between public authorities, according to art. 146 para. (1). e) of the 
Romanian Constitution, republished, pronouncing a total of 22 decisions, 10 of admission. 

8 According to the documents mentioned above, the Constitutional Court issued seven decisions on the constitutionality 
of initiatives to revise the Constitution, these are decisions no. 85/1996, nr.82/2000, nr.148/2003, nr.356/2003, no. 
385/2003, no. 799/2011 and no. 80/2014, 4 of admission to full or partial unconstitutionality. 

9 Dan Claudiu Danisor, The Romanian Constitution comentted. Title I. General Principles, Juridical Universe Publishing 
House, Bucharest, p 82 
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 The numerous sources of reference elements used by the Court to provide the control 
of constitutionality, that make up the so-called "constitutionality block", have also the 
effect of relativizing the constitutional obligation to interpret the text according to the will 
of the lawmaker. In the case of constitutional litigation regarding the horizontal division of 
power, the assumption of a just interpretation and application of constitutional provisions 
entails capturing the type of powers separation and balancing which the constitutional 
legislator wanted to create. Thus the legislator’s intent regarding the powers conferred to 
state institutions should not be diluted by resorting to external sources and principles of 
constitutional democracy arising from the experience of other states or forced similarities 
with regimes in other countries. Also, nor invoking foreign acts as the Guidelines of the 
Venice Commission - The Code of Good Practice on Referendums or The Code of Good 
Practice in Electoral Matters - does not ensure the delivery of a solution in accordance with 
the Romanian constituent will. Through its work of interpreting the Constitution, the Court 
need not to change it in the sense of constitutional mechanisms correction and for the 
completion of powers with the ultimate goal of ensuring the proper functioning of the 
public authorities, its role being to ensure the supremacy of the Constitution, and not to 
bring efficiency to the constitutional construction.  

 The Constitutional Court jurisprudence include numerous decisions through which the 
Court overstepped its constitutional role assigned to it by the legislator, as the series of 
rulings on the power of the President to appoint and dismiss ministers with the Prime 
Minister's proposal, like the following decisions: no. 356/2007, no. 98/2008, no. 1559/2009 
and no. 1560/2009. According to these decisions, the Constitutional Court held that, in the 
situation envisaged by art. 85 Para. (2) of the Constitution, "The President of Romania has 

justification to verify the compliance of the proposed candidate in relation to the same 

abovementioned conditionings - criteria, and may make justified requests for another 

proposal from the Prime Minister." (Decision no. 356/2007) The superior reason of such 
additions to the constitutional text, cited by the Constitutional Court, is to prevent a 
discriminatory and privileged regime to the candidate for Prime Minister, in case of 
vacancy, compared with the other two assumptions of art. 85, respectively para. (1) and (3), 
which require a prior verification of the candidate's professional competence made by 
Parliament. The solution of the Constitutional Court was to award this competence, which 
in other cases rests with Parliament, to the President, because it is its responsibility to name 
the minister and this task "can not be purely formal." According to the Decision no. 
98/2008, "... for the Constitutional Court to reach this solution it finds that relations 

between Romanian president and prime minister cannot be purely formal. Therefore, 

checking the compliance of the first proposal made by the Prime-minister with the 

conditions of appointment, in those cases stipulated by art. 85 para. (2) of the Constitution, 

rests within the competence of the Romanian President. The limitation for one rejection of 

the proposal is justified by the fact that further liability for another nomination rests 

exclusively with the Prime Minister.” 
 Moreover, to justify this solution, the Constitutional Court has expanded the scope of 

a constitutional provision on another case regulated by another constitutional text, giving a 
principle value to the former (perhaps for reasons of topography of the text, since the 
constitutional provision transformed into principle carries an article number lower than one 
on which it intervenes). „In terms of the number of cases in which the President of Romania 

may ask the Prime Minister to make another nomination for the vacant position of Minister, 

the Court finds that, in order to prevent the occurrence of an institutional deadlock in the 
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legislative process, the constituent legislator provided in art. 77 para.(2) of the 

Constitution for the President right to ask only once the Parliament for a law review before 

promulgation. The Court finds that this solution has a constitutional value of a principle for 

solving legal conflicts between two or more public authorities with joint responsibilities in 

adopting a measure provided by the Constitution and that this principle has a general 

application in similar cases. Applied to the government reshuffle and to the appointment of 

ministers in case of vacancy, this solution is likely to remove the blockage that the potential 

repeated refusal of the President to appoint a minister proposed by the Prime Minister 

would create." (Decision no. 98/2008) Thus, the Constitutional Court has determined that 
the President has the right to a single motivated refusal of the Prime Minister proposal, in 
view of its possibility to request the Parliament only once to review the law before its 
promulgation. This serious violation of the Constitution is justified by the court by reason 
of "eliminating the blockage" that could result if the president would abuse his powers. 
Therefore, the Court has legitimized an interpretation to the limit of the constitutional texts, 
forcing their spirit due to the ambiguities of their letter.  

 These interpretations of the constitutional provisions highlight the confusion of the 
Court on the features of the semi-presidential political system that the legislator intended to 
create. By constant giving constitutional value to the rights that the president is claiming for 
himself by interpreting the Romanian political regime in terms of French semi-
presidentialism, the Court changed the appearance of the Romanian political regime, from a 
weakened semi-presidential regime with parliamentary features to one with strong 
presidential features. Thus, the Court preference for a strong President resulted in the creation 
of a strong presidential institution by false interpretations and by impermissible extensions of 
the hypothesis of the constitutional rules. All of these on the expense of prime-minister 
function whose importance in the constitutional system was diminished by forcing him to 
"collaborate" with the President in areas where the President of Romania had only formal 
powers. However, the Court held that "relations between the Romanian president and prime 

minister cannot be purely formal", giving the President powers of government, although the 
political responsibility for the way the country is governed belongs to the Government which 
answers to Parliament. Thus, the Court gave the President the right to decide on the 
composition of the Government for whose activity he does not answers, but Prime Minister 
does. According to the Court, not the President is responsible for how competent will be the 
minister whose abilities were checked by him, but the Premier, the President being 
responsible only to the nation. The Court strengthened the presidential power despite his 
political irresponsibility for his governmental acts. His political liability can be drawn only 
under the controversial Article 95 which regulates the suspension of the President only for 
acts of serious violations of the Constitution, i.e. only when he commits "acts of decision or 

circumvention from the fulfillment of certain mandatory decisions, by which the Romanian 

President would obstruct the activity of the public authorities, would suppress or restrict the 

rights and freedoms of citizens, would disturb the constitutional order or would try to change 

the constitutional order or other acts of the same nature that would or could have similar 

effects." (Advisory Opinion no. 1 on the proposal of suspension from office of the President 
of Romania, Mr. Traian Basescu) However, even the Venice Commission noted that "the 
impeachment of President mistakes in a weird way the legal responsibility with the political 
one. This tends to make the president politically accountable to Parliament and the electorate, 
although the reasons for dismissal are formulated in a way that invokes the legal liability." 
(Opinion no. 685/2012) Regarding the decision-maker in matters of suspension, the 
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Constitutional Court ruled that "only Parliament can decide to suspend the President, having 

given this power, and once initiated the parliamentary procedure of suspension from office of 

the President of Romania, under the Constitution, it cannot be stopped. [... ] The Parliament 

cannot be prevented from exercising the right to suspend or not the President of Romania, 

regardless of the positive or negative opinion of the Constitutional Court, opinion which is 

purely advisory, as determined by 146 lit. h) of the Constitution. In the procedure of 

suspension of the President of Romania, governed by Article 95 of the Constitution, the role of 

the Constitutional Court ends with the issuance of the advisory opinion." (Decision no. 
730/2012)  

 Through its jurisprudence, the Constitutional Court has legitimized the undemocratic 
behavior of the President of Romania and thus violations of his constitutional role assigned 
to him by the legislator. In this context, to note is that of the 22 decisions rendered by the 
Court under Art. 146 lit. e) of the Constitution, nine10 targeted political conflict between 
President and Parliament or the Government, all of fore President Traian Basescu, who was 
charged with a "conduct contrary to the Constitution." By Decision no. 53/2005 and by the 
opinions of the Court on the motions for the suspension of the President of Romania (no. 
1/1994, 1/2007 and 1/2012), the Constitutional Court held that the President can make 
judgments about the work of any public authority, he can propose solutions and 
recommendations on activities related to their exclusive competence, he may require them 
to adopt these measures as they are mere opinions and political options, non-discretionary, 
the public authorities remaining solely responsible for following or ignoring them. 
According to the Decision no. 53/2005, "Romanian President may, by virtue of his 

prerogatives and legitimacy, express views and political options, provide comments and 

criticism on the functioning of public authorities and their representatives, propose reforms 

or measures as desirable for the national interest. The views, comments, preferences or 

requests of the President do not have a decision-making character or any legal effects, 

public authorities remaining solely responsible for acquiring them as for their ignorance. 

In any case, the exercise by the President of an active role in political and social life of the 

country cannot be characterized as a behavior contrary to the Constitution." In its 
jurisprudence, the Court cited also the immunity of the President according to art.72 para. 
(1) of the Constitution11 and the right to freedom of opinion, governed by art.30 of the 
Constitution.12 

 To justify such an assessment, the Court found that the function of mediation 
attributed to the President by the constituent legislator and the prohibitions established by 
art. 84 para. (1) of the Constitution "does not preclude his possibility to express his political 
views, his commitments and goals presented in his electoral program or to advocate and act 
to achieve them in compliance with his constitutional prerogatives." (Decision No 

                                                 
10 Last being the CCR Decision no. 158 of 19 March 2014 on the request for settlement of legal disputes of 

constitutional nature between the President of Romania and the Romanian Government formulated by Prime Minister 
Victor Ponta 

11 By Opinion no. 1/2007, the Constitutional Court finds the following "Regarding the attitude and utterances of Mr. 
Traian Basescu against some public figures, Art.84 para. (2) of the Constitution provides that the President enjoys 
immunity under Art.72 para. (1),that is for its political opinions expressed in the exercise of its mandate." 

12 By Decision no. 53/2005, "the Court finds that the opinions, value judgments or claims of a public dignity mandate 
holder – as the President of Romania, as a one-man public authority, or a public authority leader- on other public 
authorities do not constitute by themselves legal disputes between public authorities. Comments or suggestions on 
how acts or should act a certain public authority or structure, even being critical, does not trigger institutional 
bottlenecks if not followed by actions or inactions of nature to obstruct the constitutional powers of those authorities. 
Such opinions or proposals remain within the limits of freedom of expression of political views, with fences provided 
by art.30 para. (6) and (7) of the Constitution." 
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53/2005). On the contrary, the Court held that the provisions of Art. 84 of the Constitution 
„do not prohibit the President to keep in touch with the party that supported his election or 
with other political parties. Such a ban would not be in the spirit of the Constitution, given 
that Romania's President is elected by universal suffrage under a political program, and he 
has towards the electorate a duty to act in order to fulfill this program. It is obvious that, for 
the implementation of the program for which he was elected, the president can continue his 
dialogue with the party of which he was part, or with any other party that would support the 
implementation of the program." (Advisory Opinion no. 1/2007)  

 The concept of the Constitutional Court on the presidential institution built by the 
constituent legislator ignores his obvious intention to diminish the role of the President, to 
separate from the French model of semi - presidential regime. Thus, the Court interpreted 
the constitutional powers of the President of Romania in relation to those of his French 
counterpart, as "the Constitution of France, was the inspiration... for the Romanian 
Constitution13." Thus, following the advisory opinion no. 1/2007, the Romanian President 
"has significant powers in the process of government formation and of other public 
authorities, in the legislative process, in the foreign policy, in the area of national defense, 
in safeguarding the independence of justice. Also, according to Article 80 (1) of the 
Constitution, the President of Romania is the guarantor of national independence, of the 
unity and territorial integrity of the country and, according with par. (2) of the article 
mentioned above, has the role of ensuring the compliance with the Constitution and the 
proper functioning of public authorities and act as a mediator between the state powers and 
between state and society. Constitutional prerogatives as well as the democratic legitimacy 
conferred upon it by his election by the people require the Romanian President to have an 
active role, his presence in the political life couldn’t be summed up in a symbolic and 
protocolar exercise. Guarantee and standby functions enshrined in Article80.(1) of the 
Constitution imply by definition careful observation of the existence and functioning of the 
state, the vigilant supervision of how actors of the public life operate - public authorities, 
organizations legitimized by the Constitution, civil society – the enforcement of the 
principles and rules established by the Constitution and also defending the values enshrined 
in the Constitution." 

 Through its case law regarding the contentious of competencies, the Court has 
contributed to the tendency to presidentialism of the political regime created by the 
constituent legislator, and created new relations of power between the President and other 
public authorities, thus proving that "... the interpretation proves ineffective in other 
situtations, especially when it is subordinated to political reasons."14  

 But constitutional texts haven’t undergone "adjustments" only as a result of the 
activity of interpretation made by the Constitutional Court. Their meaning has been 
transformed including by the political practice which is the amount of political experience 
in the government of a state, who seek its legal foundation in the constitutional texts. The 
application of constitutional provisions to specific situations arised in practice is influenced 
by a number of factors such as the personality of political leaders, the representativeness 
and degree of fragmentation of the political parties and thus the existence and features of 

                                                 
13 Constitutional Court Decision no. 683/2012, regarding the constitutional legal conflict between the government, 

represented by Prime Minister, on the one hand, and the President of Romania, on the other hand. 
14 Victor Duculescu, Georgeta Duculescu, Revision of the Constitution. History. Comparative law. Documents. Reviews, 

Lumina Lex, Bucharest, 2002 
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the parliamentary majority, the level of political culture of the voters and their involvement 
in the activities of the state government, the cleavages of the Romanian society, the 
legitimacy of state institutions and their holders etc.  
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THE EUROPEAN UNION CULTURE POLICY 
 

 Roxana Alice DINU* 
 

 
 Abstract: Besides an extraordinary development of the economic life, of industry, agriculture, 

transports, of science and technology, along with the improvement and development of culture and 

art, we enjoy nowadays an unprecedented development of culture in all areas: production, 

distribution, consumption, the occurrence of 961,000 book titles annually 11,900 daily newspapers, 

an impressive number of radio and TV programs, paintings and theatre plays to an unprecedented 

scale in human history. Culture consumption has increased seriously; the sale of good literature has 

doubled in the last 10 years while the number of music organizations and of those individuals 

interested in art has grown rapidly. Since 1989 an upward trend has taken place in our country, in 

this field, with extreme possibilities of expressing oneself, a diversification and enrichment in terms of 

cultural values. There are two major trends in culture; on the one hand, there is a trend towards 

industrialisation, both in terms of mass cultural goods production and distribution. Many of our 

cultural needs are shaped by the same process of production which exists in order to satisfy them. 

Certain cultural goods could be conceived only as a result of industrial production (movie, TV 

program, radio, CDs, books). When we speak about industrialisation we do not consider only the 

multiplication of art works, but also the creation of such products in similar conditions as those 

existing in industry. According to an organised international research, in the great European centres, 

culture consumption takes almost 40% of the free time. A true sign of this trend is the growing 

demands of the subjective participation of readers, viewers and auditors for realizing ideal works of 

contemporary art. In this context, it is worthwhile to address issues related to how cultural strategies 

are reflected in the concerns of the European Union. 

Keywords: cultural policies, European Union treaties, cultural programs. 

 
 

1. Culture - bridge between civilizations. Conceptual dimensions of culture 
 

Culture plays an essential role in the social, economic and political relations and that is 
why it holds a place not to be ignored or underestimated, as the component of culture and 
art shall not be overlooked in the development towards a united Europe. 

In this regard, culture plays the role of a compass and of enhancement of the economic 
life and spiritual needs; through balance and the sense of satisfaction, culture as a human 
being gives meaning to life and gives hope to people.  

The Sweden writer, Denis de Rougemont used to say: „Culture is all the dreams and 

efforts directed towards the complete achievement of humanity. Culture requests this 

paradoxical pact: changing diversity in the principle of unity of differences, not to divide, 

but to bring more wealth. Europe is a culture or it is not." 

Civilization and culture have developed simultaneously, as the one is essential to the 
other; if the first component favoured the second one, in its turn, culture gave meaning to 
civilization. Most often, however, we may think they follow separate ways that they would 
not converge to the same point. In reality, while civilization is rather serving as a 
prerequisite factor for culture and the role of stimulus for creative capabilities, culture is 

                                                 
* Profession legal adviser, member of Romanian Society of European Law and on national level with a view to the 

contribution of culture to the new social and economic architecture and have decisively influenced public debate in 
this area. 
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itself the inner world of the individual, his intellectual essence and the bridge with 
civilization, which develops, enriches and makes life more beautiful.  

In the recent decades, outstanding contributions and analyses have shaped the 
theoretical developments and strategic benchmarks developed both on regional level (The 
European Union, the European Council etc.) 

An extremely interesting approach can be found in Art. 2 from the Fribourg 

Declaration on 7 May 2007 – the outcome of a group of researchers’ work, all of them 
representatives of the academic environment and of the civil society, who attempt a 
redefinition of culture, starting from the individual and his rights: ”the term of culture 

covers the values, beliefs, knowledge and the arts, language, traditions, institutions and the 

ways of life through which a person or a group expresses humanity and the meanings given 

to their own existence and development.”
1 

The fast pace in which technologies develop represent an opportunity and a challenge 
for the creative industries in Europe. The European Union has pledged to sustain all those 
involved in this industry, from local communities that promote their cultural heritage, to the 
award-winning filmmakers, in order to help them exploit all opportunities offered to them 
and overcome the obstacles they may face at some point.  

By the protection of the European cultural heritage, the cooperation between cultural 
institutions from different countries and by promoting the mobility of those working in 
creative industries, the activity of the European Union in the field of culture complements 
the cultural policies of the Member States. 

 
 

2. Contemporary implications of the cultural phenomenon. The legal and 
institutional framework  

 

Culture is among the important objectives of the European Union and the policies 
adopted by the European Union include measures for achieving these objectives.  

In the preamble to the Treaty on the European Union, there are references to the 
cultural, religious and humanist heritage of Europe, which determines the development of 
universal values representing the inviolable and inalienable rights of the individual, such as 
freedom, democracy, equality and the state subject to the rule of law2; it is also mentioned 
the fact that the Union shall respect its rich cultural and linguistic diversity, and shall ensure 
the protection and development of the European cultural heritage3. 

The European Union can perform activities for supporting, coordinating and 
completing the actions of Member States in the culture field. The general legal framework 
is provided by the European Union Treaties. 

In the preamble of the Treaty establishing the European Economic Community, signed 
at Rome in 1957, it refers to culture as a factor capable to unify all peoples and promote the 
social and economic development. Still, since 1969, more heads of stats and governments, 
in their meetings, have emphasised the need of community action in the cultural field. 

                                                 
1 http://www1.umn.edu/humanrts/instree/Fribourg%20Declaration.pdf în original „The term “culture” covers those values, 

beliefs, convictions, languages, knowledge and the arts, traditions, institutions and ways oflife through which a person or 
a group expresses their humanity and the meanings that they give to their existence and to their development”; 

2 http://mmediu.ro/new/wp-content/uploads/2014/02/Tratatul-privind-Uniunea-Europeana. pdf - Official Journal of the 
European Union C 326/15, 2012 

3 „The ABC of European Union law”, Klaus – Dieter Borchardt, în original „It shall respect its rich cultural and linguistic 
diversity, and shall ensure thet Europe’s cultural heritage is safeguarded and enhanced.” 
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The adoption of the Maastricht Treaty meant the provision of a legal basis for the EU 
policy in the field of culture.  

With the conclusion of this treaty, which came into force on November 1, 1993, 
community policies are introduced in six (6) new areas: trans-European networks, industrial 
policy, consumer protection, education and vocational training, youth and culture.  

In this way, they provide the European Union the competence in the cultural field by 
developing the national cultures of the Member States, highlighting the common cultural 
heritage and observing at the same time, the national and regional diversity. Thereby art. 
167 (former Article 151 TEC) of the Treaty on the European Union establishes the general 
framework of the European Union actions in the field of culture „ART. 167. The Union 

shall contribute to the enrichment of the cultures of the Member States, while respecting 

their national and regional diversity and highlighting, at the same time, the common 

cultural heritage ”
4 

The Treaty of Lisbon amending the Treaty on the European Union and the Treaty 

establishing the European Community gives a greater importance to culture, ever since the 
preamble which refers to the inspiration from the cultural, religious and humanist heritage 
of Europe. However, this Treaty establishes one of the main objectives of the European 
Union, that of respecting its rich cultural and linguistic diversity and ensuring the 
preservation and development of the cultural heritage. Moreover, to facilitate the objectives 
of the European Union in this sector, the Lisbon Treaty establishes that the decision-making 
in the culture area within the Council shall occur with majority of votes against the 
unanimity previously required. 

Within the European Parliament the Committee on Culture and Education5 is 
competent in terms of:  

• The cultural aspects of the European Union, especially in terms of improving 
the knowledge and spread of culture, defending and promoting the cultural and 
linguistic diversity as well as preserving and protecting the cultural heritage, 
cultural exchanges and artistic creation;  

• The educational policy of the European Union, including higher education in 
Europe and promoting the European school system and long-life learning;  

• Audio-visual policy and the cultural and educational aspects of the information 
society;  

• Youth policy and the development of a policy in sport and recreational activity 
fields;  

• Informational policy and mass-media policy; 
• Cooperation with third countries in the fields of culture and education and of 

the relations with relevant international organizations and institutions;  
 

 
3. Main objectives of the European Union in the field of culture.  
    The role of the European Union internal policies and programs  
 

Under the Treaty on European Union, the Union action shall aim at encouraging the 
cooperation between Member States and if necessary, at supporting and supplementing 
their action in the following areas: improvement of knowledge and dissemination of the 

                                                 
4 http://www.presidency.ro/static/Versiunea_consolidata.pdf 
5 http://www.consilium.europa.eu/documents/treaty-of-lisbon?lang=ro 
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culture and history of the European peoples, the conservation and protection of the cultural 
heritage of European significance, non-commercial cultural exchanges and the artistic and 
literary creation, including those achieved in the audio-visual sector. 

The main objectives of the European Union in the field of culture are the following: 
strengthen the feeling of belonging to a European community and contribute to the cultural 
development of the Member States, while respecting the diversity of traditions and national 
and regional cultures;  
facilitate the European citizen’s access to culture, as a social integration factor; 
place the cultural heritage in the centre of all actions in the culture field; 
contribute to the establishment of the European culture in the world. 

The Communication of the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of Regions - Communication 

on the European Agenda for Culture in a world subject to globalisation
6 focuses on the role 

of the European Union internal policies and programs in the culture field.  
The main role of these policies and programs is to keep facilitating the mutual 

understanding, stimulating creativity and contributing to the mutual enrichment of cultures. 
They will support thousands of cultural organizations develop and implement cultural and 
artistic projects aiming at improving the knowledge and dissemination of the European 
cultural heritage, promoting cultural exchanges, artistic and literary creation and literary 
translation. 

Many other programs have had an exceptional positive impact in terms of culture, 
either through specific cultural projects, the use of foreign languages they promote, the 
close link between education and culture or through the personal cultural experiences that 
encourage them. Some considered an active European citizenship as well as programs that 
support lifelong learning, multilingualism and exchanges between youth.  

An important contribution to culture is brought by a number of other EU funding 
programs. Thus, the support offered by means of the cohesion policy and the regional 
policy of development can be useful in promoting, for example, the restoration activities of 
the cultural heritage and the promotion of creative industries in order to increase the 
attractiveness of regions or the formation of professionals in the field of culture.. 

 

 
4. Actions undertaken by the European Union in the area of culture  
 

To achieve its objectives in the field of culture, the European Union has developed 
several important actions meant to improve the public access to culture. 

The Kaleidoscope, Ariane
 and 

Raphael
 programs7 have marked the first stage in the 

implementation of the Community action in the field of culture, have promoted 
transnational European cultural activities and have helped strengthen and extend 
partnerships. These programs were positive steps in the implementation of the Community 
action in the field of culture. 

The Kaleidoscope program was adopted on 29 March 1996 for a period of 3 years, 
with an overall budget of 26,5 million euros. It was extended in 1999 with a budget of 10,2 

                                                 
6 http://www.aippimm.ro/files/otimmc_files/6/612/tratat-instituire.pdf 
7 http://europa.eu/legislation_summaries/culture/l29019_ro.htm - Communication of the Commission to the European 

Parliament, Council, European Economic and Social Committee and the Regions Committee – Communication on a 
European agenda for culture in a globalising world. 
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million euros. During the four years 518 projects were funded. The European city of culture 
and the European culture month were also supported as well as the activities of the 
European Union Baroque Orchestra and of the European Union Youth Orchestra.  

The program was meant to support the artistic and cultural creation in Europe by 
cooperation. Its purpose was to support projects of a European dimension, in partnerships 
with bodies of different Member States in order to promote the knowledge and spreading of 
culture as well as the cultural life of European peoples, for contributing to professional 
training of artists and of other cultural operators and for facilitating the access to culture to 
all people. 

Ariane program was adopted in 1997 for a period of two years (1997-1998) with an 
overall budget of 7 million ECU and it was extended until December 1999. The European 
Parliament has increased the funds up to 11,1 million ECU. 

The program aimed at increasing cooperation between Member States in the field of 
books and reading and at promoting a wider knowledge of literary works and of the history 
of European peoples by means of translation, as well as at improving performance of 
professionals. In addition, by means of the Ariane program, the European Union contributes 
to Aristerion Awards, a literary prize for European literature and translation.  

Raphael program was adopted in 1997, between 1997 and 2000, with an overall 
budget of 30 million ECU. Its purpose was to encourage the cooperation between Member 
States in the field of the European cultural heritage.  

The Romanian Government adopted in 1998, Decision no. 922 on payment of 
contribution by Romania, between 1998 and 1999, to Kaleidoscope, Ariane and Raphael 
Community Programs, by means of which they approved the payment of the contribution 
by Romania between 1998 and 1999 in order to participate in "Kaleidoscope", "Raphael" 
and "Ariane", Community programs as follows: 
For "Kaleidoscope" program – the equivalent in lei (Romanian currency) of the amount of 
69.000 ECU for the year 1998;  
For "Raphael" program – the equivalent in lei (Romanian currency) of the amount of 
69.600 ECU for the year 1998 and the equivalent in lei of the amount of 84.700 ECU for 
the year 1999;  
For "Ariane" program – the equivalent in lei (Romanian currency) of the amount of 20.000 
ECU for the year 1998.  

The European Commission submitted, in May 1998, to the Parliament, after 
consultation with the European cultural organisations, the establishment of the first 
Community framework program in support of culture for a period of five years, 2000-2004. 
The aim was to simplify the Community action by using a single instrument for funding 
and programming the cultural cooperation. The program was formally adopted on 14 
February 2000.  

The program objectives were: to promote the dialogue and mutual understanding of 
the European culture, to promote the best practices regarding the European cultural 
heritage, promote creativity and the transnational dissemination of culture and the mobility 
of artists, develop new forms of cultural expression and improve the dialogue between 
European and non-European cultures. 

In the cinema and audio-visual sector, the MEDIA program, established in 1991, has 
promoted the competitiveness of the European audio-visual industry. The program also 
aimed to promote intercultural dialogue, strengthen mutual knowledge between European 
cultures and develop the cultural potential. 
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The programme Culture 2000 had a total budget of 167 million Euro and the European 
Union considered this first framework program in support of culture an opportunity to 
implement a new approach on the Community cultural action, allowing it to respond to 
current challenges and to fulfil the aspirations of both the Europeans and the cultural sector 
itself. The serious consultations undertaken by the Commission, as part of the preparation 
of the Framework Programme, have clarified the role of culture in addressing the major 
challenges facing the European Union.  

The programme Culture 2007-2013 was implemented by means of Decision no. 
1855/2006/EC of the European Parliament and of the Council dated as of 12 December 
2006 and focused on the following main aspects:  
It is essential to favour cooperation and cultural exchanges in order to respect and promote 
cultural and linguistic diversity in Europe and to improve the knowledge of the European 
citizens on the European cultures different from their own culture and, at the same time, to 
increase awareness of the fact that they share a common cultural European heritage.  
An active cultural policy to preserve the European cultural diversity and promote its 
cultural elements and common cultural heritage can contribute to improving the external 
visibility of the European Union; 
The full support provided to European integration and the complete participation of citizens 
in the European integration involve highlighting common cultural values and roots as a key 
element of their identity and their belonging to a society based on freedom, justice, 
democracy, respect for human dignity and integrity of individuals, tolerance and solidarity, 
in full compliance with the Charter of Fundamental Rights of the European Union. 
It is essential that the cultural sector should contribute to the political development of 
Europe, considered on a broader scale and should play a role in this regard. The cultural 
sector itself is an important creator of jobs and there is also a clear link between investment 
in culture and economic development, hence the importance of strengthening cultural 
policies at regional, national and European level.  

The objectives of the European Union program Culture 2007-2013 have been 
promoting cross-border mobility of those working in the cultural sector, supporting 
circulation of works of art and cultural products, and promoting the intercultural dialogue. 
The program had a budget of almost 400 million euros and contained programs and 
initiatives likely to promote the cultural diversity of Europe and to highlight our common 
cultural heritage, through the development of cross-border cooperation between cultural 
operators and cultural institutions. This program is based on art.167 of the Lisbon Treaty 
(former art. 151 of the Treaty on European Union).  

The program mainly supported cultural projects, active organizations on the European 
level, in the field of culture and activities of analysis, collection and dissemination of 
information and maximizing the impact of projects in the field of cultural cooperation. 

In accordance with the general objectives of this program, the activities submitted by 
applicants were meant to contribute to the enhancement of the cultural area shared by the 
participating countries, through the development of the cultural cooperation between artists, 
stakeholders and cultural institutions in the participating countries. Thus, they took into 
account how the objectives, methodology and nature of the proposed actions demonstrate 
an outlook that goes beyond local, regional or national interests, in order to develop 
synergies on European level, as well as how the proposed activities may have an increased 
effect and their objectives can be better achieved on the European level than on national 
level 
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In 2007, the European Commission adopted a Communication on "The European 

agenda for culture in a globalized world". By this, the Commission proposed a new 
European strategy in the field of culture, likely to promote cultural diversity and 
intercultural dialogue, to attempt to promote culture as a catalyst for creativity, subject to 
the Lisbon Strategy, as well as to promote culture as a vital element in Union external 
relations.  

A novelty in terms of action methods in the field of culture could be considered the 
review and increase of the collaboration with stakeholders involved in culture (professional 
organizations, institutions with varying degrees of independence, NGOs, European and non 
- European networks, foundations).  

The European Parliament considers that the existing Community programs on culture 
do not fully reflect the dimensions of the common European cultural heritage and calls on 
the Commission, therefore, to submit the development of specific programs in order to 
foster artistic creativity and preserve the links, on a large scale and on a deeper level, with 
those goods and values, both tangible and intangible, that constitute the European cultural 
heritage and to enable those goods and values to interact, according to the humanist 
conception of identities and differences, under the current cultural works, thus allowing 
them to be shared and known8. 

A challenge for cultural policy of the European Union is represented by the future of 
the next multiannual financial framework with effect from 2014. 

Creative Europe is the European Union funding program which will continue for the 
following seven years, dedicated to the culture and audio-visual programs: Culture (2007-
2013), Media (2007-2013) and MEDIA Mundus. This program would replace the three 
existing components for funding provided by the European Union (Culture, MEDIA, 

MEDIA Mundus and CCI - Cultural and creative industries). The program aims at creating 
one "booking office" for all cultural and creative industries, with main actions directions for 
culture and media, focusing on those sectors and their specific needs. 

A new feature of the program is to provide an innovative financial instrument, run by 
the European Investment Bank, in order to support access to finance for cultural and 
creative industries. Under the proposal, the Framework Programme will provide "a simple, 
recognisable gateway as well as easy to access by professionals in European cultural and 
creative field" and "will enable the development of synergies and cross contributions 
between different cultural and creative fields”9.  

The Program Creative Europe has three (3) components, namely a cross-sectoral 
component addressed to all cultural and creative sectors, including a financial mechanism 
and support for transnational cooperation policy and for innovative cross-sectoral actions, a 
cultural component for the cultural and creative sectors and a MEDIA component for the 
audio-visual sector. Its main general objectives are to encourage the European cultural and 
linguistic diversity, as well as to improve competitiveness in the cultural field. Its main 
specific objectives are the following:  
supporting the capacity of the European cultural and creative sectors to operate 
transnationally, including by strengthening the relations and networks existing between 
operators; 

                                                 
8 http://www.europarl.europa.eu/sides/getDoc.do?pubRef/RO - The resolution on 10 April 2008 on the European 

agenda for culture in a globalising world  
 

9 http://www.stiriong.ro/library/files/propunerea_de_regulament_ce_europa_creativa.pdf - Submission of regulation of 
the European Parliament and Council for the establishment of the program “Creative Europe” 



 

 

 

 

 

 

 

 

 

 
Conference Paper 

 

418

 

promoting the transnational circulation of cultural and creative works, as well as of 
operators and providing access to new audiences in Europe and beyond; 
improving the financial capacity of the cultural and creative sectors; 
supporting the political transnational cooperation to foster policy development, innovation, 
audience building and new models in business. 

The intercultural dialogue is an on-going priority of the European Union; upon the 
coming into force of the Lisbon Treaty, this dimension has become even more important. 
The European Union policies to promote intercultural dialogue include, among others, 
initiatives for the audio-visual industry, multilingualism, youth, research, integration and 
external relations.  

The audio-visual policy is mainly regulated by Articles 167 and 173 of the Treaty on 
European Union. The main legislation governing the audio-visual policy is the Directive on 
the Audio-visual Media, which came into force in December 2007. The European Union 
aims at encouraging Member States to work for the preservation and protection of the 
cultural heritage of European significance. The recommendation on the film heritage invites 
Member States to the methodical collection, cataloguing, preservation and restoration of the 
European film heritage, to enable transmission to future generations. 

 Media literacy is the ability to access the media, to understand and critically evaluate 
different aspects of media and their content and to communicate in different existing 
contexts. This is a fundamental skill not only for the young generation, but also for adults, 
including the elderly, parents, teachers and media professionals. 

Media pluralism refers to the need for transparency, freedom and diversity in Europe's 
media landscape. In the early 2012, the European Union set up the Centre for Media 
Pluralism and Media Freedom at the Robert Schuman Centre for Advanced Studies, a 
research initiative at the European University Institute in Florence, co-financed by the 
European Union. CFMP is still a step of the Commission's on-going efforts to improve the 
protection of media pluralism and of media freedom in Europe as well as in the 
establishment of measures to be taken at European and national level to promote these 
objectives. 

The Communication of the Commission in 2008 on Multilingualism reaffirms the 
strategic objective of the more effective teaching of foreign languages from an early age. 
Multilingualism contributes to the intercultural dialogue, social cohesion and prosperity10. 
This communication presents the ways in which the Commission aims at integrating the 
linguistic policy to better exploit the potential of multilingualism in Europe and 
demonstrate the importance of language learning and diversity through awareness 
campaigns, to evaluate language skills as well as to develop the professions of interpreters 
and translators in the legal field. 

Member States are still far from achieving the objective of „mother tongue plus two 
other languages”. Although, generally, students are those who benefit from progress 
achieved in the fulfilment of this goal, those opportunities are still lacking in many Member 
States. The Commission promotes language teaching through relevant Community 
programs and it will also carry an inventory of the best practices in the field of foreign 
language teaching and learning, which will be provided to the Member States. 

 

                                                 
10 http://eur-lex.europa.eu/legal-content/RO/ALL/?uri=CELEX:32008G1216(01) - Resolution of the Council on 

21 November 2008 on a European strategy for the benefit of multilingualism 
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5. Conclusions 
 
The European Union and its Member States shall foster cooperation with third 

countries and with the international organizations which have competences in the area of 
culture, in particular, with the Council of Europe. In its actions undertaken in compliance 
with the other provisions of the Treaties, the Union shall take cultural aspects into account, 
especially for respecting and promoting the diversity of its cultures. 

The European Union originality and success lies in its ability to respect the history, 
languages and cultures, varied and interlinked, of Member States, and to achieve at the 
same time a system of ideas and common standards guaranteeing peace, stability, 
prosperity and solidarity and with them, a cultural heritage and an increasingly rich 
creativity. The respect shown for cultural and linguistic diversity, as well as the promotion 
of a common cultural heritage is at the very heart of the European project and this is more 
than ever necessary in a globalising world. 

The European Union is a significant player on the world stage, changing the 
Europeans’ way of life and the way the rest of mankind perceives Europe. Furthermore, 
although there is a rich cultural diversity of nations, the European Union policies in the 
field of culture and culture in general are the link between nations. 
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�

LAW, LEGAL SCIENCE AND THE CROSSING  
OF GEOGRAPHICAL, TEMPORAL  

AND CULTURAL BOUNDARIES�
 

Sofia POPESCU* 
 

 

Abstract: Law is the principal means for the transmission and conservation of values. There 

exist some human permanences through which values are being inherited from one generation to the 

next. There also exist fundamental values, common to the whole of mankind, universal human values, 

such as Life, Peace, the ideals of Justice, Truth and Freedom. Law creates a consensus around these 

values, defending and promoting them and in this way it becomes an efficient instrument of inter-

human communication within the international community, helping toward finding solutions for the 

common problems of mankind. 

Keywords: law, truth, justice, values, freedom.  

 
 

1. Introduction 
 

Law is the principal means for the transmission and conservation of values, for the 
control exerted upon their selection and dissemination1. The fundamental principles of Law 
enable it to cross the barriers of space and time and to become a body of guiding ideas that 
underlie the elaboration, implementation and evolution of the positive laws of every country. 
The special literature tells us that the fundamental principles of Law outlive the norms laid 
down by the positive laws, constituting, thereby, a factor of stability in the evolution of the 
legal systems2. They reach beyond the boundaries of a single legal discipline and of the 
national system of law and can be found in different national systems, even though the latter 
may belong to distinct families (Romanist-Germanic, or the Common Law). 

Beside the general principles of Law, like Bona fides, for instance, originating in the 
Roman Law, recent doctrines speak, about general principles, that have been consecrated 
by the international community and are being viewed as common to the distinct national 
systems of law, having been acknowledged by the judicial practice of various countries. 
One such principle is observance of human rights. 

The principle of the State of Law - Rechtsstaat - has gained a universal dimension. Its 
original hardcore elements have a perennial character and they have survived in spite of the 
principle itself having been infringed, crippled and. compromised by the totalitarian regimes. 

The original, definitely elements are taken over and completed today in the so-very-
necessary process of bridging two principles: State of Law and Rule of Law, the former 
traditional, the latter specific to the Common Law system.  

There are institutions which transgress the frontiers, see the Ombudsman, which has 
been copied by numerous countries. 

 

                                                 
* Professor PhD, Scientific researcher, "Acad. Andrei Radulescu "Institute of the Romanian Academy.  
1 For a detailed account see Ioan Ceterchi, Sofia Popescu, Droit et valeur, Sci. juridiques, Serie Rev. Roum. Sci. 

sociales, No. 4, Janvier-Juin, 1984, pp. 14, 15, 16, 18.  
2 Jean Louis Bergel, Theorie générale du droit, Paris, Dalloz, 1989, 2nd ed., pp. 95, 96, 103. 
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2. The law and the culture 
 

Law, like culture, mirrors the characteristic features of a people's spiritual life. The 
world-reputed Romanian sociologist Dimitrie Gusti, an outstanding interwar personality, 
used to englobe Law in the sphere of Culture3. 

Law, in general, and International Law, in particular, may push national culture; into 
the circuit of universal values, and the other way round, it may help universal cultural 
values enter a national culture4. Each national legal culture shows several traits that 
distinguish it from other cultures, although the latter do influence the former. The 
continuity of a national tradition with the Romanians has contributed-to the formation and 
assertion of their legal culture. The distinct features of their legal culture were not blurred 
by the influence of foreign legal cultures. Culture and free cultural communication are 
viewed as a means of integrating East-European countries with the other Continental states. 
The four patterns outlining this process comprise several scenarios, a pesimistic one being 
subordination to Western culture, repudiation of national traditions and violent assimilation 
of Western institutions, models and values; more optimistic appears to be a multicultural, 
multipolar Europe scenario5. 

A highly topical question, of great relevance for Romania, too, (given its Roman Law 
tradition, is the degree to which the identity of (national legal culture should be protected in 
the framework of reintegration into, European legal culture. 

As a matter of fact, one can hardly repudiate Western models and legal institutions in 
the effort of building a Rechtsstaat, of modernizing the national system of law and in the 
perspective of Romania's acceptance into the European Economic Community. 

But failure to re-assess the national legal tradition that existed before the dictatorial 
regimes came to power, or ignorance of its importance would be as misleading. 

When one proceeds to analyse what the prospects of a Rechtsstaat in Eastern Europe 
are, one underscores such drawbacks as the absence of an appropriate legal and political 
culture, the absence of tradition in the field and, moreover, the survival of some remnants 
of a paternalistic political culture imposed upon the leadership after the Soviet model. 

True enough, there is no denying that paternalistic remnants do survive in Romania. 
On the other hand, Romanian juridical culture boasts a State-of-Law tradition as 

attested by this country's constitutional history and the history of the Romanian legal 
science, the latter itself being part and parcel of juridical culture. Romania's constitutional 
history offers elements of a constitutional regime, elements of the separation of power and 
very well-outlined features of a Rechtsstaat beginning with the nineteenth century and on 
through the twentieth. Noteworthy in this respect is the Constitution of 1923. 

Romanian juridical thinking, and more especially the Constitutional Law doctrine, 
before the instauration of totalitarianism, had broached and developed the idea of 
Rechtsstaat. In works devoted to the General Theory of Law, the authors would hold the 
view of the anteriority and superiority of Law over the State. 

                                                 
3 Dimitrie Gusti, Pagini alese (Selected Papers), Bucharest, Ed. �tiin�ific�, 1965, pp. 252, 260. 
4 These aspects are enlarged in Sofia Popescu, Quelques reflexions sur le rapport entre la vie juridique et la vie 

culturelle de la société, in vol. Memoria del XX, Congreso Mondial Ordinario de Filosofia del Derecho Filosofia Social, 
Mexico, 1982, pp. 293-313. 

5 Kaziemerz Krzysztofek, The Changing Role of the Cultural Factor in European Processes, in Transnational future of 
Europe, ed. T.J. Pietras and M. Pietras, Marie Curie Sklodowska, University Press, Lublin, 1991, pp. 40, 46, 48. 
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Therefore, the question is not of whether some traditions of the Rechtsstaat principle 
did exist in Romania, but of the chances for their survival after such along history of 
totalitarian rule. 

Professor Lawrence Friedman6 asserts that the legal culture consists in habits, 
opinions, appreciations, practices of thinking and acting liable to channel individual forces 
to or against law-abiding. Furthermore, he makes a distinction between external legal 
culture, common to the entire population, and internal legal culture - the asset of the 
members of the legal profession. 

In view of the above, I would like to make two more remarks. In the first place, the 
course of tradition favourable to the principle of Rechtsstaat has been discontinued in 
Romania and this fact is noticeable in the habits and practices of thinking and acting capable 
to channel the individual forces Professor Friedman is speaking of. It might be interesting 
and, at the same time, instructive to undertake a historico-juridical search into the Romanians) 
attachment to the idea of constitutional regime and their response to anticonstitutional actions 
prior to the instauration of totalitarian leaderships. In the second place, one would certainly 
welcome a Western influence not only in matters of external juridical culture, but, and 
moreover, in matters of internal legal culture in the Romanian society today. 

 
 

3. The law and the science 
 

The special literature7 points out that the legal science is not universal in character, 
that it is normally limited to a certain national or geographical framework, or at the most, to 
the geographical bounds of a group of countries that boast legal traditions in common. Yet, 
since all legal systems have a certain common substratum, they cannot avoid developing a 
relationship between the national forms of expression of the legal science. Upholding 
Professor Francois Rigaux's viewpoint, we maintain that, unlike the historical legal science 
and the various branches (Civil Law, Criminal Law etc.), which are deeply marked by 
relativity of Law in time and space, the General Theory of Law comes closer to a universal 
character, succeeding in attenuating the above relativity. 

In order to make generalizations the General Theory of Law proceeds not only from 
the overall study of the internal law, from the legal system in force at a given time and in a 
given country, but also from the study of the foreign law, and of the International Law. The 
General Theory of Law detects the common, constant elements of the various systems of 
Law, extant in various epochs and countries, that mirror problems common to all of them. 
In this way, one can discover fundamental notions and principles valid for any system of 
Law. The global, synthetic outlook provided by the General Theory of Law is suitable to 
the elaboration and implementation of positive laws. So, we believe that the General 
Theory of Law can help Law to cross geographical, temporal and cultural boundaries. 

Another branch of the legal science is Comparative Law, which makes it easier for 
Law to transgress the frontiers8. Comparative Law is used in studying the relationship 
between Law and Society, because this discipline is complementary to Legal Sociology. 
According to Emile Durkheim, the comparative method is, par excellence, the tool of the 

                                                 
6 The Legal System. A Social Science Perspective, New York, 1978, apud Renato Treves Sociologia del diritto, Guilio 

Einaudi editore, 1987-1988, pp. 304-805, 307. 
7 Fracois Rigaux, Introduction à la science du droit, Ed. Vie Ouvrière, Bruxelles, 1974, p. 8. 
8 For more details see Sofia Popescu, Buts et methodes de la comparaison dans le droit, report presented at the 9th 

International Congress of Comparative Law, Teheran, 1974, Rev. Roum. sci. sociales, Serie de Sci. juridiques No. 1, 1974. 
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sociological method. While Gabriel Tarde integrates Comparative Law into Legal 
Sociology, Raoul de Grasserie holds a different view altogether, namely, he states that once 
Comparative Law starts formulating general rules, it turns into Legal Sociology. The 
Romanian Professor Gheorghe B�ileanu, author of a Comparative Law course published in 
1926, suggests the necessity for a sociological substantiation of Comparative Law and for a 
mutual check-up between the two disciplines. 

Comparative Law brings to the limelight not only what distinguishes the different 
national systems of Law, but also what approaches them, the common trends of evolution 
of legislative systems that belong to distinct civilizations. Comparative Law offers the 
groundwork for defining some legal institutions extent in various national legal systems, for 
elaborating fundamental, generally valid concepts of the legal science. Comparative Law 
offers the national lawgiver an insight into other legal systems, other juridical cultures, at 
the same time enabling him to approach them in a critical manner. 

In this way, Comparative Law provides the opportunity for choosing the optimum 
legislative solution, for achieving the unification of internal legislation, for bringing closer 
related legal systems. It helps improve each of these systems and erase accidental 
discrepancies between them. 
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STRATEGIES AGAINST CORRUPTION IN ROMANIA 
 

Isabela STANCEA∗ 
 

 
Abstract: Corruption in the public administration is an act, attitude or behavior of a person who 

holds himself a dose of power în certain spheres of social, politic, economic, legal, etc, or in certain 

proffesional fields whereby fulfills/does not fulfill certain tasks and aims to obtain goods, benefits, 

services for himself or for his family. Thus, corruption is directly related to the holding of power în a 

certain field and constitutes a threat to democracy, the rule of law, social equity and justice, eroding 

the principles of efficient administration, undermining the market economy and threatening the 

stability of state institutions. The National Anticorruption Strategy for the years 2012-2015 is based 

on a set of principles whose observance is necessary to achieve a more efficient public 

administration: the rule of law, accountability, risk assessment and management principle of 

corruption, the principle of proportionality in the development and implementation of anti-corruption 

procedures, the principle of accountability at the highest level of commitment to the principle of 

prevention of committing acts of corruption, the effectiveness in combating corruption, cooperation 

and coherence, public-private partnership aims to prevent and reduce corruption by rigorous 

application of legal and institutional framework in order to achieve maximum results in the fight 

against this phenomenon. 

Keywords: corruption, acts of corruption, anticorruption procedures, principles. 

 
 
Although corruption has been the subject of numerous studies and public debates so 

far there has not been reached a comprehensive definition, universally valid. This is 
because corruption is an extremely complex issue, which is presented in different forms, is 
manifested in all spheres of social life, threatening the stability and credibility of public 
authorities and institutions, and even the rule of law. 

Corruption has been reported since ancient times, so it is not a product of the new 
democracy; it has been seen in the communist regime when it was facilitated by the lack of 
goods specific to that period. An example that seems relevant is the one of marketing color TVs’ 
on the Romanian Market. The Romanian electronic industry started to produce in the 1980's 
color TV's. Sometimes there were also imported from URSS, but no one ever saw these TV's in 
shops. Being in insufficient quantities, the only methods to procure them was either trough an 
acquaintance, or due to bribe, of both of them combined. Meaning, under conditions of tight 
supply over the official price there was added one typical to corrupt practices1.  

We all know that often, to easily solve a personal interest, a citizen goes to the doctor, 
city hall, police with a „gift”, meant to guarantee the solving of the problem. Always, the 
doctor, public official or police man receive that „gift” in a natural manner, as a natural fact, 
ordinary, that they deserve, although the solving of that problem represents to them a duty. 
In all these cases we are standing in front of giving and receiving bribery crimes, in other 
words, corruption. Of small corruption that do not hurt the interests of a wider community, 
of a state. 

                                                 
∗ Assistant Professor PhD, Constantin Brancoveanu University of Pitesti, The Legal and Administrative Sciences Department 
1 Gyula Gulyas, Liviu Radu, Dan Octavian Balic�, Cristina Haru�a- Ethics in public administration. Course 

support.http://www.apubb.ro/wp-content/uploads/2011/03/Etica_in_administratia_publica.pdf 
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When we talk about crimes like deception with serious consequences, tax evasion, bid 
faked embezzlement, money laundering, etc. terminating with the acquittal of the ones 
implicated or there are disposed only punishments with suspension, we tend to ask 
ourselves, regarding the corruption in justice, in the political area, about the big corruption. 
That corruption that affects the na�ional economy, stigmatizing the cheek of a nation, 
destroys a nation's dignity. Corruption at a high level represents the most dangerous form of 
corruption because these acts can not be known by the public opinion but only when they 
are felt in the good administration of public business, under the shape op prejudice bought 
to the national economy, slowing the good functioning of the administrative apparatus. 

After 1989, at a national level, the appearance of corruption, determined regulation 
laws, such as: 

- Law no.78/2000 for preventing, revealing and sanctioning of acts of corruption2. This 
law establishes an obligation for persons holding a public position to perform their 
duties in strict compliance with the laws and rules of professional conduct, to protect 
the legitimate rights and interests of citizens, without the use of powers acquired in 
virtue of his position to acquire for themselves or others of money, goods or favors; 

- Law no.161/2003 regarding some measures for ensuring transparency in exercising 
the public dignities, of public positions and in the business environment, prevention 
and sanctioning of corruption3; 

- Law no.144/2007 regarding the establishment, organization and functioning of the 
National Integrity Agency4.  

All these laws, adopted only in view of Romania's accession to the European Union 
that contained ambiguous, repetitive provisions, did not produce the desired effect; 
corruption has grown and increasingly diversified. 

In parallel, international, also in accession to European structures, our country has 
signed many agreements and conventions on corruption, including: 

- The United Nations Convention against Corruption, adopted in New York on the 
31st of October 2003, ratified by Romania by Law no. 365/2004, published in 
Official Gazette of Romania, Part I, nr.903 on the 5th of October 2004; 

 - The Civil Law Convention on Corruption, adopted in Strasbourg on the 4th of 
November 1999 ratified by Romania by Law no.147/2002, published in the Official 
Gazette of Romania, Part I, no. 260 of the 18th of April 2002; 

 - The Criminal Law Convention on Corruption, adopted in Strasbourg on the 27th of 
January 1999 ratified by Romania by Law nr.27/2002;  

- The Additional Protocol to the Criminal Law Convention on Corruption of the 
Council of Europe, adopted in Strasbourg on the 15th of May 2003, ratified by Law 
no. 260/2004. 

According to the definition given by Transparency International, taken from the UN 
Convention against corruption, this represents „abusive use of the power entrusted, Either 
in the public sector, either in the private one, with the purpose of satisfying some personal 
or group interests”. 

                                                 
2 Published in the Official Gazette no. 219 of the 18th of May 2000 
3 Published in the Official Gazette no. 279 of the 21st of April 2003 
4 Published in the Official Gazette, Part I no. 359 of 25/05/2007. The law came into force on 28.05.2007.  
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The Convention5 considers to be corruption, the offering or accepting of undue 
advantages for himself or for another person or entity. 

According to the DEX, corruption represents an „deviation from morality, from honor, 
from debt; debauchery, depravity” 6, when the penal Code, without defining corruption, 
establishes the crimes that are in its competence: taking bribes, bribery, reception of undue 
benefits, traffic of influence, conflict of interest. 

Therefore, we are talking about corruption whenever a holder of power, a civil servant 
or any occupant of a public office, is determined by financial or other rewards, such as the 
promise of promotion, that are not required by law to take any action, that favors the one 
offering the reward thus causing harm to the public and its interests7. 

To summarize, but keeping constant elements, in our opinion, corruption in the public 
administration is an act, attitude or behavior of a person who holds himself a dose of power în 
certain spheres of social, politic, economic, legal, etc, or in certain proffesional fields whereby 
fulfills/does not fulfill certain tasks and aims to obtain goods, benefits, services for himself or 
for his family. Thus, corruption is directly related to the holding of power în a certain field. 

In the specialized literature, the power was defined as a set of social relations that 
express the authority of an individual or group of individuals vested with the right to 
command, order and impose to the members of the society, the attitude adopted by them in 
order to achieve a common goal8.  

We observe that corruption is a threat to democracy, to the rule of law, to social equity 
and justice, eroding the principles of efficient administration, undermining the market 
economy and threatening the stability of state institutions9. 

In order to eradicate corruption or at least substantially reduce corruption there must 
first be analyzed the causes which favor the occurrence of this phenomenon. There were 
identified a number of causes which favor the appearance of corruption, as follows: 

-The desire for rapid enrichment of some people in public office. Starting from the 
question of who are the corrupt, we will also have the answer, who is coruptor. The corrupt 
are persons who, by nature of the office, have a dose of power-managers of public 
institutions, even private, the big companies that have a monopoly, ministers, state 
secretaries, experts in various fields, parliamentarians, who have the posibility to hide 
debts, or to conceal income through subcontractors, mayors, prefects, etc. 

- The tendency to obtain a specific service or good in an easy way. This time initiative 
must belong to coruptor. He is the one that, in order to satisfy some interests regarding 
which he does not have certainty that he will get otherwise, tends to 'ensure' success by 
offering benefits to the person who has the power to fix the problem. This attitude is 
encouraged by the deterioration of living standards, the absence of effective control, the 
chase continues after additional earnings, inherited attitudes during totalitarian regime 
under which that benefit is proper; 

                                                 
5 On the 9th of December 2003, Romania signed the UN Convention against Corruption (UN Convention Against 

Corruption - UNCAC), ratifying it by Law. 365 of the 15th of September 2004. 
6 The Romanian Academy, The Romanian Explanatory Dictionary, Second Edition, The Encyclopedic Universe 

Publishing House, Bucharest, 1996. 
7 Friedrich, C.J., „Corruption Cases in Historical Perspective ", in Heidenheimer, A.J., Johnston, M. �i LeVine,V.T. 

(editors), Political Corruption. A Handbook, New Brunswick, NJ: Transaction Publishers, 1999, p. 15. 
8 Nicolae Gr�dinaru, Ion Mihalcea, Ion Popescu, Emilian Neagu- Constitutional Law, 'Economic Independence' 

Publishing House, Pitesti, 2011, p.9. 
9 Dorin Ciuncan, Study on causes that generate and the conditions that favor corruption, in the "Documentary Bulletin " 

no. 4/2003 p 3 
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- Tolerance, lack of involvement and disinterest of the authorities with control 
attributions. The direct involvement of decision makers and political leaders in acts of 
corruption, perpetuation of the communist political power structures, inefficient political 
structures, which adopts laws, according to their own interests just in order to promote 
corruption, mismanagement of public interest (often even losing sight of the interests in 
favor of private interests), closing contracts to the disadvantage of the state at governmental 
level, promoting in hierarchy based on political criteria or other criteria than those related to 
competence, misuse of government institutions, illegalities committed during electoral 
campaigns, directing government auctions, are acts that favor corruption. 

The National Anticorruption Strategy, Government's for the years 2012-2015 is a 
document of strategic vision in medium term, which provides the major coordinates action 
in support of promoting integrity and good governance in all public institutions10. 

This strategy is based on a set of principles whose observance is necessary to achieve a 
more efficient public administration: the rule of law, accountability, assessment and 
management principle, risks of corruption, the principle of proportionality in the development 
and implementation of anticorruption procedures, the principle of responsibility at the highest 
level of commitment to the principle of committing corruption prevention, the effectiveness in 
combating corruption, cooperation and coherence, public-private partnership aims to prevent 
and reduce corruption through rigorous application of the regulatory and institutional 
framework in order to achieve maximum results in the fight against this phenomenon. 

Results of regular reports of assessment of anti-corruption measures implemented by 
Romania indicates that it is not necessary to adopt new legislation but must, however, that 
in each public or private, to emphasize the effective implementation of international 
anticorruption standards, promoting institutional integrity by implementing ethical codes, 
implementing control standards at every level and measures to streamline administrative 
sanction mechanisms. 

The National Anticorruption Strategy proposes the implementation of new tools 
dedicated to as best European practices, such as risk assessment methodology for 
corruption. This methodology has been successfully tested by DGA in the SNA 2008-2010, 
and during the implementation of the new strategy is aimed at testing the aplication of this 
instrument in other public institutions, and depending on the results it may decide to 
prepare a new uniform methodology, which is to later be implemented by all public 
institutions11. 

Also, one of Romania's major objectives is the accession to the Organization for 
Cooperation and Development in Europe (OECD) and obtain the status of a full member of 
the Working Group on Combating Bribery in the International Business Transactions of the 
OECD is a priority for the Agency national Anti-Corruption. 

Another strategic objective of SNA it represents, fixing vulnerabilities specific of the 
public institutions through the systematic implementation of preventive measures. For the 
practical implementation of this measure it is necessary to introduce it gradually in all 
public institutions of a uniform methodology for assessing the risks of corruption, 
strengthening the role and status of the ethics counselor, increase institutional transparency 

                                                 
10 Published in the Official Gazette of Romania, Part I, no.202/27. III.2012 
11 Government Decision no. 215/2012 regarding the approval of the National Anticorruption Strategy for the period 

2012-2015, of the inventory of corruption prevention measures and evaluation indicators as well as the National 
Action Plan for implementing the National Anticorruption Strategy published in the Official Gazette no. 202 of the 27th 
of March 2012. 
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by increasing the availability of open public data provided by public authorities. 
Strategic objectives of the SNA can be found in justice. Thus, according to the 

National Anticorruption Strategy 2012-2015, special attention should be paid to 
strengthening the integrity and transparency of the judicial system by promoting anti-
corruption measures and ethical standards of professional disciplinary judiciary system by 
strengthening the role and status of the Judicial Inspection. 

It also will aim to increase the transparency of financing political parties and electoral 
campaigns by providing public funding sources for the activities of political parties by the 
regular organization of Permanent Electoral Authority of training sessions for political 
parties and capacity building in the administration and control of the agencies. 

It is aimed to increase the integrity among lawmakers by adopting a code of ethics for 
parliamentarians and by regulating prohibitions for ombudsmen to provide advice or to 
represent public authorities or other economic-financial entities with majority stockholder state. 

In the public procurement field it aims to increase the effectiveness of prevention of 
corruption by preventing conflicts of interest in managing public funds, the systematization 
of legislation, of procedures and materials of a guiding nature, building a database of 
companies that have executed corresponding contracts with public funds, organizing 
regular training courses to promote multidisciplinary good practices both nationally and 
internationally in this field12. 

In order to promote a competitive business environment and with integrity, it is 
envisaged to implement international standards concerning anti-corruption policies also in 
the private sector, to promote fair competition by identifying, deterring and penalizing anti-
competitive practices, the exchange of best practices in the implementation of integrity 
programs between the public and private business. 

At local government level, to enhance the integrity, efficiency and transparency it is 
considered a simplification of administrative procedures for issuing permits and certificates, 
adapting organizational structures to the standards of price and population served, 
organizing regular consultations with citizens in order to increase their level of trust in 
public institutions and their representatives. 

To improve anti-corruption education, and of institutional integrity, it is to be taken 
into account the knowledge of the civil servants, of the underlying ethical exercise of public 
functions or public dignity, the duties, the mission and mandate of the public institutions, 
the applicable penalties. In this respect, the NAS will conduct activities to inform citizens 
about the obligations of the public institutions and civil servants, but also on the legal and 
civic modalities to fight against corruption in public administration that every citizen has at 
its disposal. 

The National Anticorruption Strategy for 2012-2015 is considering measures to 
combat corruption through administrative and penal tools. Thus DNA results on the 
investigation and prosecution of high level corruption cases, including cases involving 
current or former members of Parliament or Government, are still compelling and has seen 
a marked increase in the number of convictions, but the results recorded in courts still 
present a mixed picture. Although most cases of high level corruption are settled within 
three years, a significant number of major cases involving officials are pending for over 

                                                 
12 Government Decision no. 215/2012 regarding the approval of the National Anticorruption Strategy for the period 

2012-2015, of the inventory of corruption prevention measures and evaluation indicators as well as the National 
Action Plan for implementing the National Anticorruption Strategy published in the Official Gazette no. 202 of the 27th 
of March 2012.. 
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three years, and in some of these cases has already reached the limitation period13. 
To do this it is necessary to continue the investigation processes, impartially, of the 

acts of corruption also at the local level, improving all aspects of the the monitoring activity 
and evaluation of assets and achieving effects that allow a significant reduction in cases of 
unjustified wealth, conflicts of interest or incompatibilities. It also seeks to ensure the 
highest possible protection of the financial interests of the European Union in Romania by 
all legal and specific informational means, and strengthening the administrative control 
levers through the regular publication of a report on disciplinary measures imposed or 
ordered, as well as enhancing cooperation with judicial authorities in order to maximize the 
results of internal control. 

But, beyond the measures taken by the Government, we believe that for the 
elimination or at least reduction of corruption would be necessary to remove the causes that 
generate and the means which facilitate it: 

- A first solution would be monitoring and permanent control of persons exposed to 
the risk of being corrupted. This form of control should be unannounced and above the 
hierarchical control that takes place usually at the level of each public institution. It is felt 
currently in the Romanian society, a crisis state, institutionalized at all levels of social life, 
which manifests itself by weakening the legal and social controls, a crisis of credibility of 
some institutions of the state, an extreme, incomprehensible tolerance, of the factors of 
decision or control. Most times people definitively convicted for corruption are precisely 
those invested with the powers of security, surveillance, control and management of some 
public institutions; 

- Moral and civic education from a very young age. We stated above that corruption is 
an abnormal behavior, but is also closely linked to education, individual's mentality 
inculcated from childhood. This behavior is considered specific to human nature in general 
and those in official positions, in particular. Exactly in order to prevent the development of 
this behavior, it would be necessary to introduce in primary, secondary or high schools or in 
the form classes, programs of moral education by whicn the small people to be aware of the 
dangerousness of this phenomenon and its impact on society. If this were would be 
cluttering too much the curriculum, it might organize annually in educational institutions 
symposiums, conferences, seminars on corruption; 

- Increase of the efficiency of the judicial system by eliminating political interference 
in the justice by prosecuting the matter without delay regarding acts of corruption, and 
application of appropriate penalties, to those guilty, and the confiscation of their property. 
One of the causes that determine proliferation of corruption is caused by the lack of a 
coherent legal framework with uniform regulations and harsher penalties. Currently judges 
face a huge amount of cases and legislative acts to which they relate, contain provisions 
contrary ambiguous leading to the adoption of non-unitary decisions, contradictory and 
very late in relation to the time of the offense. The penalty should be applied in a timely 
fashion after the deed, otherwise educational and preventive effect is not achieved; 

- Fighting corruption would prove effective in the situation of the country's economic 
recovery, and recovery is not possible without reducing corruption. In other words, it is 
difficult to fight against those who violate the law, police officers who do not have a decent 
salary. For this purpose, it is necessary to increase the salaries of civil servants so that they 
do not resort to such acts. In parallel requires the organization of professional education 

                                                 
13 http://www.mt.ro/nou/_img/documente/HG%20215_2012.pdf 
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courses of such officials, in which they focus on their integrity, impartiality, fairness and 
accuracy; 

- The involvement of the civil society in reducing corruption, trough campaigns in 
which corrupters are to be discouraged from resorting to such acts. Corruption gangrened 
the whole society; we all want to live in a country in which competence and 
professionalism to constitute selection criteria in any function, a country in which an 
auction is won on points and not relationships, not to have to "stimulate" the customs 
official so that he does not control your luggage. We must not forget that public services are 
not paid; those who provide these services are paid by the state to do so. 

In this situation, the community is one that should impose. 
Corruption is an issue that belongs to all countries of the world, there was in all kinds 

of political regimes being characteristic to all social organizations. However, it presents 
dangerous degrees of intensity and very different from one state to another, in relation to 
the level of development, and their civilization. However, major cases of corruption were 
reported over time in countries such as USA, France, UK and Germany. Recently there 
have been reported unethical behavior in countries considered immune to this phenomenon, 
such as the Netherlands or Finland, and experts in the field from these countries 
increasingly expressing more concerns that they would see a significant increase of acts in 
conflict with the moral rules14. 

 

 
Conclusions 
 

The modern society has become more and more violent, more and more eroded by 
obscure interests, by the desire for fast gain by any means and with any risk. Corruption 
represents the most dangerous phenomenon with which a nation can face with, it is a 
distructive atitude, a sick mentality that affects the majority of fields of the social, political, 
economical, juridical and administrative life. It has become an organized phenomenon, 
specialized, a practice, already gaining the shape or organisation networks or persons that 
have the posibility to influence defferent representatives of the state from the political, 
juridical or administrative structures. 

The fight against corruption, altough pretty tough and more efficient, will not succeed 
to totally eliminate this phenomenon. And that is because, aside from the silent complicity 
between the corrupt and the corruptant, the corruption phenomenon continues to be 
understood as a mentality, a tradition, a behaviour. 
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THE DYNAMIC OF THE CONTEMPORARY  
POLITICAL SYSTEMS 

 
Alina-Gabriela MARINESCU* 

Cornel POPESCU**
 

 

 
Abstract: The analysis of the concept of political system emphasizes the actuality and content of 

the notion, the beneficial implications of its approach, as well as the essential features of an 

extremely useful instrument for the scientific research, as an objective part of the political life. Seen 

from the perspective of deciphering the course of global changes, namely, starting from the past to 

the future, it is felt the need of an examination, comparison, of the dynamics of political systems, but 

also of its expressions, manifested through political regimes. Considered as the structure or pattern of 

human relations by which are adopted decisions with authority for the ensemble of a well determined 

society, the concept of political system becomes more and more operational at his meeting with the 

21st century. Having an open character and own structures, fulfilling specific functions allowing its 

self-regulation, the political system states its functionality by certain forms of government and 

political regimes, different because of the conditions of creation and development. 

Keywords: political system, political regime, democracy, pluralism, authority  

 
 

1. Introduction 
 

The study of contemporary political systems started from the need for „political 
answers” expressed in the public space, regarding the reform of the actual systems for a safer 
and more balanced future of mankind. Relatively orderly expression of humans’ activity 
within their community or social existence, the global social system, as it is depicted today, 
after a long historical process of development, certifies the realization of some fundamental 
complex transformations, in the close connection with the mutations from the productive area, 
the economic exchange, but also from the area of self-knowledge of the nations, of mankind.  

Evolved human communities, namely who have reached a certain degree of 
development, have felt the need to organize themselves in a political system, without which 
their normal functioning would not have been possible1. Between the political system and 
the global social system there is a relation from part to whole. Therefore, the political 
system represents a part of the global social system, part referring to organizational and 
management of social life elements2.  

 
 

2. General considerations 
 

Systematically seen, the contemporary society represents an ensemble of relations, 
processes, and human activities connected in a dynamic interaction, with the purpose of 
producing material goods spiritual values meant to ensure the existence of the social 
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progress. In other words, society is a global system, because man – as a fundamental 
element of society, is, firstly, a social being, who communicates and is involved in 
interpersonal relationships with peers in a variety of forms and plans: either in an organized 
framework to which individuals belong to by birth (family, ethnicity, people), or by 
common activities within certain social groups (workers, intellectuals, employers), or by 
their free adhesion to different political, cultural or professional organizations3.  

Analyzed from different angles, society as a global social system is formed by numerous 
sub-systems, which taken separately are independent systems, with their own specificity, 
relations, dynamic and activities. At a national level it works a global system formed by other 
sub-systems, such as economy, which regards the area of production and its specific elements, 
the social structure sub-system, which expresses the relations between social categories and 
groups existing in the society, spiritual life sub-system, with its elements and components and 
the political sub-system, formed by the ensemble of the political relations, institutions and 
political organization, as well as from the doctrinal conceptions4. 

The interdependence between the global political system and the political system is 
essential. This is because the political system, especially by its component of political 
power acts as a liaison necessary for the dynamism of all subsystems forming the global 
society ensuring the organization and management at the level of the entire society. 

Regarding the concept of the political system are made some confusion, among which 
the most common is the one identifying the political system with the global social system, 
in the meaning that the first element is meant to ensure the functioning of the entire society, 
but it does not mean that it can be identified with the second element.  

We note from the previous statements that, in order to define the concept of political 
system must be considered both the structural perspective, including the political relations, 
political institutions, political ideas, as well as the means and forms of political actions, but 
also the functional perspective ensuring the organization and management of the entire 
society. In order to understand the specificity and functionality of the political system it is 
necessary to analyze its structure and components. Therefore, political relations are that 
part of the social relations in which individuals, social groups and human communities act 
consciously for the society’s organization and management. As mentioned by Ion 
Tudosescu, political relations are a particular form of the social relations, having an 
objective feature, programmatic and organized, establishing relations through political 
institutions and organizations with political power5.  

Political institutions represent the second component of the political system pointing 
the degree of organization of the society at some point, their area including: state, political 
organizations with wide-range population, action programs and objectives, as well as 
political parties.  

In our analysis, we stop over the last component of the political system, namely, 
political concepts, which reflects in the spiritual life the means of organization and 
management of society, based on an own principle or a different point of view, whose value 
is reflected in the political parties’ programs and platforms6.  

                                                 
3 I. Mitran, Politologie, section Sistem politic siraporturipolitice, Romania de Mâine Foundation Publishing House, 

Bucharest, 2000, pp.47-51 
4 N. Barbu, S. I. Florea, Politologie, Carminis Publishing House, Pite�ti, 2006, p.18 
5 I. Tudosescu, Existentasocialasiumana. Tratat de ontologie, III, Romania de Mâine Foundation Publishing House, 

Bucure�ti, 2004, p.53 
6 Ibid., p.80 
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3.  Political system – political regime 
 

The concept of political system is bounded by the one of the political regime, 
subjected to numerous controversies, expresses means of exerting the power in a certain 
institutional space, as well as means of exteriorization of the actions exerting the „state’s 
powers”, consisting of the mutual action, in the role and functions of the state’s bodies, 
stated by the Constitution, laws or other normative acts.  

Maurice Duverger defines the political regime as being „a coherent and structured 
ensemble, whose interdependent parts globally react to changes of environment”7. While 
Georges Burdeau considered that the political regime could be defined as „the mean of 
engaging political relations, as an expression of the adequacy of the state to the purposesof 
power and to its exertion”8.  

In a widespread view, the political regime defines the concrete mean of organization 
and functioning of the political system, constitution of governing bodies in relation to 
citizens. Moreover, the political regime expresses a relation between governing organs and 
citizens, which combines the constitutional rules with systems of parties engaging the 
society’s political life and molds it in consensus with the assumed doctrines. Defining the 
political regime cannot make abstraction of the structure of the governing organs, of how 
governmental functions are divided, of the existence or inexistence of limitations of their 
power towards the governed ones.  

The definitions also have an ideological axis: western liberal democracies with 
multiparty system, dictatorships with single-party system, position, role and attributions of 
the head of state, specific relations with the other institutions, especially with the parliament 
and government, all these are the materialized expression of the ideological. Management 
institutions are not connected only by this, but by the entire political system, hence, if the 
social governing organs are created and act due to the citizens’ consent, as an expression of 
their will and interests, the regimes are democratic.  

Conversely, if the society’s governing organs are created and act without the citizens’ 
agreement, without them being consulted, without expressing their will and interests, the 
political regimes are dictatorships9.  

In all cases, the political regime is connected to the organization of the state because 
the state represents the main political institution, and state’s organs appear as main 
governing institutions in society. Thus, it is either connected to the organization of the 
entire political system, or to that of the state, in political regimes are relevant aspects such 
as its nature, its means of functioning and the values promoted.  

 
 

4.  The European model as a political system – liberal democracies 
 

The 20th century has shaped the tendency of establishing new types of political 
systems, proved to be both cooperative and contradictory. A certain type of natural or 
subjective contradictions emerged during the temporary existence of what proved to be two 
opposite world systems: capitalism and socialism.  

                                                 
7 M. Duverger, Janus. Les deux faces de L’Occident, Fayard Publishing House, Paris, 1968, p.14 
8 G. Burdeau, Traite de science politique, 3rd Book, 2nd Volume, (La dinamiquepolitique), LGDJ, Paris, 1981, p.154 
9 R. Dahrendorf, Conflictul social modern, Humanitas Publishing House, Bucharest, 1996, p.99 
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In other words, the beginning of the Cold War represented the re-dimension of the 
European political systems by an ideological and political delimitation, whose 
consequences are still felt, between the „democracy area” of Free states and the area of 
„captive nations”, namely the states from the Soviet bloc. Choosing for analysis „four 
liberal democracies” – Germany, Great Britain, Italy and France and using the comparison 
method, we distinguish representative elements, emphasizing the institutional unity, but 
also common ideals, such as: pluralism, democratic mechanisms to express options, the 
organization of balanced and limited institutions and the measure of subjecting the public 
authority and citizens in relation to the Constitution10.  

A priori, each of these democracies is particularized by a well-marked personality, 
therefore, it if firstly noticed a group of two states – Great Britain and France – heir of a 
long democratic tradition, developed for two centuries, while two other states, Germany 
and Italy have known only short moments of democracy before the stabilization of the 
republican regime, currently in force. Within the first group there are numerous differences, 
Great Britain representing a model of stability and continuity, while France experienced 
after 1789 almost all forms of governing, the French political system being the result of a 
revolution, while Great Britain has evolved through slow and progressive adjustments.  

Therefore, national diversity and specificity exist, but also a common patrimony for all 
national political systems and political regimes related to them.  

The national models above mentioned emphasize a series of practical means of 
applying the democratic principles, which particularizes the Parliaments, as institutions 
fundamental for democratic life, fulfilling a legislative role and having different structures. 
In most western states, egalitarian and symmetrical bicameralism is in decline, in the favor 
of asymmetric shootout, the second chamber having limited powers. Exception is Italy, 
where the Deputy Chamber and the Senate are elected by universal and direct vote and 
enjoy similar powers.  

In Germany, though the formation of the two chambers, Bundestag and Bundesrat is 
different, they have, due to the principles of federalism, close atributions, the second 
chamber representing the lands, while the first chamber, the will of the nation. Precisely, 
Bundesrat – formed by the representatives of the regional executives, has a legislative 
power equal with that of Bundestag for all area of interest regarding the lands11.  

In France, the Senate elected by indirect means also has a legislative power equal to 
that of the National Assembly. As a particularity, both in the French and British systems, 
the Senate or the House of Lords, are not the result of direct voting. One can understand 
that there are differences between states regarding the duration of mandates, the 
compatibility between the parliamentary mandate and the governmental position, without 
discussing about the internal organization or the functioning methods12. 

Regarding the effective management of the Chambers, tradition has created, in some 
cases, the role of the single and independent president, elected with the approval of the 
parliamentary groups, the Speaker in Great Britain, which leads the debates without 
expressing a political position, while in Germany, Italy and France, the president is 
appointed by the parliamentary majority, the bureau assisting him being formed according 
to the principle of proportionality of the parliamentary groups.  

                                                 
10H. Portelli, Les regimes politiqueseuropeenes, LGF, Paris, 1994, p.34 
11I. Mitran, Politologia in fata secolului XXI, Romania de Mâine Foundation Publishing House, Bucharest, 1997, p.181. 
12Ibid., p.183 
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In connection to the western parliaments’ duties, a specific feature of the past decades 
is represented by the limitation of their „sovereignty” in order to avoid the legislative abuse, 
the tendency being that of „rationalization” in terms of the right to legislative initiative, 
transferred to governments for important areas. It must be noticed that in states such as 
France, Italy, Germany or Great Britain, the limitation of parliamentary powers in the favor 
of executive has had special results, which do not depend on the constitutional provisions, 
but, more likely, depend on political elements13.  

The historical context has proven that in the above mentioned European states, starting 
from the second half of the 20th century, based on the democratic life, governing becomes 
an organized and hierarchized structure, enjoying means of action and appropriate 
institutional mechanisms. In this process, an important role is played by the affirmation 
process of the state of law and civil society and in this regard is significant the model of the 
German political system, which revitalized the debates on human rights, about the real 
separation of state powers, about the creation of new relations between the central and local 
administrations. For all these areas were drafted even more efficient laws, constitutions of 
freedoms, principle of liability and compliance with national traditions.  

 
 

Conclusions 
 

The 20th century is seen by the contemporaneity as a continuous search of a new 
paradigm, both from the perspective of creating more efficient political systems, as well as 
directives or the method of strengthening the nation-states.  

The paradigm of the actual order, which could represent itself a model of a global 
political system, emphasizes the process of creating, starting from the middle of the 20th 
century, some autonomous systems or subsystems which, enriching previous traditions, 
tend to create new political systems, with different personalities, which will mark the 
European and global political realities of the first decades of the 21st century.  
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ROMANIAN JUSTICE  
IN A JURIDICAL-THEOLOGICAL APPROACH  
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Abstract: The issue of justice is one of notorious interest, with obvious preoccupation for the 

matter, in both scientific research and practice. From the perspective of law science, the notion of 

justice has always been and continues to be a subject of scrutiny. Nowadays however, perhaps more 

than ever, the technical, institutional side of justice is insistently and almost exclusively highlighted. 

In this approach, the difficulties in the process of justice making are continuously identified, solutions 

are searched and formulated, reformatory normative acts of recent and very recent provenience being 

eloquent in this sense. This perspective is however limitative and does not capture the impossible to 

ignore complexity of the justice phenomenon. A realistic angle of view captures justice not only from 

the perspective of the norms of organizing and functioning of a system, but also includes its necessary 

connections with other jurisdictions regulated by the state, one of them obviously being the 

ecclesiastic one. Given at least their common origins, the present study embraces an interdisciplinary 

approach, with accent on the special jurisdiction regulated by the canon law, necessarily combining 

historic elements – inherent for identifying the foundation of the current judiciary system – with 

current elements, relevant for the necessary rapport between laic law (common and general 

jurisdiction in the Romanian state) and canon law (special jurisdiction). 

Keywords: church, ecclesiastic tribunal, justice procedure, jurisdiction, consistory. 
 

 
1. Church and judiciary 
 

According to the Orthodox teaching, our Savior Jesus Christ is the founder of the 
Church and its supreme judge, as the metropolitan bishop Andrei �aguna once said in his 
Brief of Canon Law (Compendiu de Drept canonic): „Christ is the founder, the legislator 
and the head of the Church, consequently Christ has laid the foundations and set the bases 
of canon law”1.  

Being invisibly led by God the Son, and visibly by those to whom it has been 
entrusted, the Holy Apostles and their followers, the Church has received a threefold 
mission: to sanctify, to teach and to lead. 

 The mission of leading, with which the Church was endowed, conferred it „the 
jurisdictional power or law, which includes in it the right to give laws, namely the power to 
legislate, the power to judge and the power to execute, so to apply sanctions to those who 
break the ecclesiastic laws, with which they may come into conflict from three 
perspectives: dogmatic, canonic and disciplinary”2. 

The juridical and disciplinary laws of the Church rely on the words of our Savior, told 
to the Holy Apostles, by which he has given them the judicial power to punish or to forgive, 
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depending on the different circumstances and cases: „Whatever you shall bind on earth, 
shall be bound in heaven and whatever you shall loose on earth, shall be loosed in heaven” 
(Matthew 18:18). Before rendering the above-mentioned words, the Holy Apostle and 
Evangelist Matthew presents the teaching of our Savior Jesus Christ concerning the 
ecclesiastic judgement procedure: „If your brother sins against you, go and tell him his 
fault, between you and him alone. If he listens to you, you have gained your brother. But if 
he does not listen, take one or two others along with you, that every charge may be 
established by the evidence of two or three witnesses. If he refuses to listen to them, tell it 
to the church. And if he refuses to listen even to the church, let him be to you as a Gentile 
and a tax collector.” (Matthew 18, 15-17).  

We must say that, in the beginning, the laws and the judgements resulted from the 
human submission to the divine justice. Today, the State legislation is based on the will of 
men, and the judgement is the very application of this will. Law has lost its religious mystery, 
becoming „a language that anyone can read and speak... Before, the law was a commandment 
of religion; it was considered as a revelation of the gods, made to strangers... In the new 
codes, on the contrary... The legislator no longer presents the religious tradition, but the will 
of the people. The law is no longer presented as an immutable and indisputable form. 
Becoming a human work, it admits that it is subject to change... The law is no longer a holy 
tradition, mos, it is a simple text, lex... Fortunately, however, what changes in the law is just 
its positive aspect: namely the human endeavors to attain justice”3. 

All the Church members, lay men and clergymen, need to submit to the stipulations of 
the Church based on the Holy Scripture and on the Holy Traditions. In general, the 
deviations from the public domain are punished by the Church only following their 
confession by the believer. The clergymen who infringe the law need to appear in front of 
the bishop, who - since the time of the Emperor Justinian - can judge law mattes, both civil 
and criminal, and, so, even the criminal deeds of the clergy. We need to mention the fact 
that, in the Church, there is no clear distinction between civil and criminal matters, as all 
the deviations are considered actions going against the Christian law and the canons. The 
Church applies sentences with a disciplinary character, aiming to defend the just faith, 
morals and the ecclesiastical canons.4 

The teaching of the Church mentions that all deviation from the moral law is considered 
sin; yet, on the one hand, sins do not all have the same gravity, but differ from one another 
through their object and goal, through the intention of the one that sins and the circumstances 
in which the action was carried out. On the other hand, a part of the sins are not known 
publicly, being kept secret by their perpetrators and constituting a burden on their conscience. 
For this reason, because of these differentiations, the judgement of the Church differs as well. 
The sins considered unproblematic are judged by the confessor priest during the Holy 
Mystery of Confession, while the more serious sins are judged by consistories.  

                                                 
3 A. Manaolache, “Originea dreptului �i sensul drept��ii – dup� diferite religiuni ale lumii” (The origin of law and the 

sense of justice – according to different world religions), in rev. Ortodoxia (Orthodoxy), nr. 4, oct.-dec. 1958, 
Bucure�ti, p. 583; 

4 Preot prof. dr. Mihai Pl�tic�, op. cit., pp. 163-165; 
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2. The Ecclesiastical Tribunals during the first period of Christianity 
 

The deviation from the juridical norms of the Church, called canon stipulations, and 
the disrespect of the moral principles and of the truths of faith, trigger the punishment 
applied to the perpetrator by means of the competent bodies of the ecclesiastic authority. 
The punishments of the Church are applied to reestablish the order in the Church. Their 
purpose is to correct the one who did wrong and maintain untouched the authority of the 
principle or norm infringed, namely a moralizing and preventive role. 

One must make a clear distinction between the canon (epithimia) given by the confessor 
to someone who confesses his sins and ecclesiastical punishment. Epithimia has certain 
criminal law features, yet its main purpose is to restore the relation between the penitent and 
God, by the cleansing of the penitent’s sins. The ecclesiastical punishment has a significant 
content of criminal law, its main role being to correct the one who has made a mistake and 
secondly to punish the guilty person.5 Ecclesiastical justice has in view first of all to support 
the essential work of the Church, which is that of saving the believers, its guiding principle 
being the correction and restoration of those who have sinned, regardless of the gravity of 
their mistake, in order for them to receive eternal life; this happens because the Church does 
not want the sinner’s death, „but that the wicked turn from his way and live” (Ezekiel 33:11). 
Therefore, the ecclesiastical justice does not have and has never had the aim of hitting, 
burdening or even punishing those who were wrong just in order not to injure the law.6 

After the appearance of the first local Churches, the Christians’ deviations from their 
own norms of social cohabitation have been evaluated from the perspective of their gravity 
and submitted to the judgement of the community members who enjoyed moral and 
religious authority, of the Church servants (priests) and even of the whole community. We 
should not forget the fact that during the respective period, the confession of sins was 
public. The fact that there were no special judgement bodies yet in the Christian 
communities can be deduced as well from the advice of the Holy Apostle Paul to the 
Christians of Corinth, namely to solve the disputes between themselves without making use 
of worldly Courts. The apostle does not mention any particular way of judging the cases, 
but recommends that the people concerned should find themselves the best way of solving 
the litigations, without making use of „the unjust ones” to do them justice: „When one of 
you has a grievance against another, does he dare go to law before the unrighteous instead 
of the saints? (…) So if you have such cases, why do you lay them before those who have 
no standing in the church? (…) Can it be that there is no one among you wise enough to 
settle a dispute between the brothers, but brother goes to law against brother, and that 
before unbelievers?” (1 Corinthians 6: 1, 4, 5). 

Despite the fact that there is no precise way recommended for the solving of the 
litigations, there is the general way established by our Savior Jesus Christ when He taught 
His disciples by relating to them the parable about the Kingdom of Heaven, by putting a 
child in their midst. Here is what the Son of God says: „If your brother sins against you, go 
and tell him his fault, between you and him alone. If he listens to you, you have gained your 
brother. But if he does not listen, take one or two others along with you, that every charge 

                                                 
5 Pr. drd. Silviu-Petre Pufulete, “Pedeapsa coborârii din treapt� dup� canoanele Bisericii Ortodoxe” (The punishment by 

descending in rank according to the Canons of the Orthodox Church), in rev. Studii Teologice, nr. 1-2, ian.-fev. 1975, 
Bucure�ti, p. 42; 

6 Arhid. Prof. Dr. Ioan N. Floca, Drept canonic ortodox (Orthodox Canon Law), vol. II, Ed. Institutului Biblic �i de Misiune 
al Bisericii Ortodoxe Române, Bucuresti, 1990, pp. 228-237; 
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may be established by the evidence of two or three witnesses. If he refuses to listen to 
them, tell it to the church. And if he refuses to listen even to the church, let him be to you 
as a Gentile and a tax collector.” (Matthew 18: 15-17). 

Following the advice given by our Savior Christ, the first Christian communities set up 
the brotherly judgement, meant to solve the litigation and bring peace. Those in conflict 
judged one another hoping to reach an understanding. The brotherly judgement had a 
private character. After the brotherly justice, there appeared the justice made by a tribunal 
that included two or three Christians, this being the first Christian tribunal with a public 
character. Then they passed on to tribunals made up of a larger number of believers, then 
getting to tribunals that included the whole local parish.7 

The litigations among believers were first presented in front of the confessor priest, 
who could be the bishop or the priest. He tried to bring peace among the believers by means 
of a spiritual judgement. If his judgement did not bring peace or if he himself considered 
that it was better not to pronounce himself on the situation, he would make use of the help 
of the other Church servants or even of the whole community of believers. The gathering of 
the Church servants formed a tribunal beginning with the 2nd-3rd centuries, and the 
congregation of the whole community formed the supreme tribunal of the Christians in a 
community. The decision was made through the consensus or the vote of all those who 
were part of the tribunal, being enforced by the Church servants (priests); the ones who 
were found guilty were given epitimia (canons) according to their respective guilt.8 

During the judgement of the Church servants (priests) who had infringed the rules of 
the Church, the same procedure was used, yet the bishop’s presence was indispensable, as 
he was the principal judge. In order to avoid the situations giving the community reasons to 
get scandalized or to talk badly about the Church servants (priests), the latter were judged 
by Episcopal tribunals made up of a bishop and other members of the clergy, which made 
up the presbytery. This Episcopal tribunal often included important representatives of the 
Christian community. 

During the first period of the Christian church, there was no concrete difference 
between the spiritual judgement and the formal juridical one as far as the life of the 
Christian community was concerned. The separation of the judgement of the Church into 
the spiritual one and the juridical one, in agreement to the State order, appeared following 
the freedom of expression and the support from the State given to Christianity in 313, by 
the Edict of Milan.9 During Constantine the Great, the first ecclesiastic tribunals are 
created, functioning according to the model and the rules of the State tribunals. The first 
tribunal created by the Emperor Constantine the Great, which undertook its activity during 
the Roman and the Byzantine epoch, was the Episcopal tribunal (audientia episcopalis), 
created in 320, by means of a law renewed in 323. This law allowed the bishop to judge any 
civil litigations of the Christians who addressed him. The bishop was also able to judge the 
litigations between Christians and pagans, if they demanded it. This tribunal made no 
decisions concerning criminal matters.10 The emperors that followed, especially Theodosius 
the Great, extended the competence of the Episcopal tribunals to criminal matters as well, 
by means of different stipulations that were respected during the Byzantine epoch and 

                                                 
7 Ibidem, p. 231; 
8 Ibidem, p. 232; 
9 Jacob Burckhardt, The Age of Constantine the Great (translated by Moses Hadas), Ed. Routlege & Kegan Paul 

Limited, London, 1949, p. 273; 
10 Ibidem, p. 308; 
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which were then included in the Church nomocanons and norms of justice, which have 
been used until the Modern Epoch. 

Since the period of Emperor Justinian’s rule (527-565), beside the Episcopal tribunals 
there were also some superior, patriarchal tribunals, made up of clergy men and lay men, led 
by the patriarch of Constantinople, with ecclesiastical and non-ecclesiastical, civil and 
criminal competence, for special matters. Such tribunals were active until the 10th-11th 
centuries. Only the emperor could invalidate the decisions made by the patriarchal tribunals, 
as he was the supreme authority with unlimited competence in matters of Church and State. 

Along with the Episcopal tribunals, there appeared as well other strictly ecclesiastical 
tribunals, which rarely and only tangentially judged civil matters. 

Next, we shall enumerate the tribunals active in the life of the Church of yore: 
1. Episcopal tribunal; 
2. The chorbishops’ tribunal and, later on, that of the archpriests; 
3. Autocephalous synodal tribunal; 
4. Metropolitan tribunal; 
5. The tribunal of the „neighboring bishops”; 
6. Special tribunals for the hearing of deacons, priests and bishops; 
7. Exarchal tribunal; 
8. Patriarchal tribunal.11 
The life of the Church also knew other types of tribunals, with an exceptional 

character, which functioned in parallel to the above-mentioned ones: 
1. Ecumenical synod; 
2. Synods of autocephalous churches; 
3. Exceptional tribunals made up of bishops or clergymen; 
4. Tribunals made up of certain heads of the Church. 12 
Along with the above-mentioned tribunals, there was also a series of tribunals specially 

conceived for monks. The oldest is that of the father superior, or spiritual leader of the 
monastery, followed by that of the spiritual father, and then by the council of the spiritual 

fathers. The supreme tribunal for monks was represented by a bishop, helped by the other 
Church servants who made up the so-called consistorium or dicasterium (a council or assembly 
of ecclesiastical persons). According to the model of the other ecclesiastical tribunals, the monk 
had their own tribunals created at the Metropolitan and patriarchal centers. 

From the lower tribunals, one could appeal against a decision to the higher ones.13 
 
 

3. The tribunals of the Orthodox Church in the Modern Epoch 
 

During the Modern Epoch, in the Romanian Orthodox Church, in 1925 was drafted the 
Procedure Regulations for Disciplinary and Judicial Tribunals (Regulamentul de procedur� 

al instan�elor disciplinare �i judec�tore�ti), based on the Status for the Organization of the 
Romanian Orthodox Church (Statutul pentru organizarea Bisericii Ortodoxe Române). The 
Regulations, which contained 317 articles, were voted by the Holy Synod in June 1926. 

                                                 
11 Arhid. prof. dr. Ioan N. Floca, op. cit., pp. 234-235; 
12 Pr. conf. univ. dr. Irimie Marga, Drept canonic. Manual pentru uzul studen�ilor la forma de înv���mânt la distan�� 

(Canon Law. Textbook for Distance Learning Students), Editura Universit��ii „Lucian Blaga”, Sibiu, 2009, pp.77-78; 
13 Ibidem, p. 78; 
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The Regulations foresaw the organization of a Spiritual Eparchial Consistory by every 
eparchy as court of first instance, made up of 3 titular members and 2 alternate members, 
chosen by the Eparchial Assembly and approved by the hierarch, for a period of 6 years.  

As a novelty, the Regulations included the creation of Spiritual Metropolitan 

Consistories for the Metropolitan Bishoprics of Bucharest, Ia�i and Sibiu, made up of 5 
ordinary members and 5 alternate members, one from each eparchy, delegated by the 
respective Eparchial Assembly, with the approval of the bishops, for a period of 6 years. 
They judged in the second instance the appeals coming from the Spiritual Eparchial 
Consistories from their jurisdictional area.  

At the same time, the Regulations stipulated the creation in Bucharest of a Central 

Spiritual Consistory made up of 5 ordinary members and 5 alternate members, one for each 
Metropolitan Bishopric, appointed by the Holy Synod, at the recommendation of the 
respective Metropolitan Bishoprics, also for a period of 6 years. This Consistory functioned as 
an Appeal Tribunal for disciplinary and juridical matters coming from the Spiritual 
Metropolitan Consistories. The appeal against defrocking decisions could be made at the Holy 
Synod only if the Spiritual Metropolitan Consistory maintained the punishment of defrocking 
given by a Spiritual Eparchial Consistory. If the appeal was admitted, it was judged by 
another Spiritual Metropolitan Consistory. Each tribunal was endowed with registrar and 
other chancery clerks. The accusation in the Spiritual Eparchial Consistory was presented by 
the auditor of the respective eparchy, and in the Central Spiritual Consistory by a delegate of 
the Holy Synod, appointed for a period of 6 years. In order for the decisions of these tribunals 
to become enforceable, it was necessary to benefit of the approval of the titular bishop of the 
respective eparchy. These Regulations remained valid until 1948. 

The Patriarch Justinian drafts new Procedure Regulations for the Disciplinary and 

Judicial Tribunals of the Romanian Orthodox Church, voted by the Holy Synod in the 
meeting of 8 June 1949 and approved by the presidium of the Great National Assembly on 
12 January 1950.  

These Regulations foresaw the functioning of an Eparchial Consistory for each 
Eparchy, made up of 3 titular members and 3 alternate members chosen by the Eparchial 
Assembly and approved by a bishop for a 4 year period. In Bucharest a Central 

Ecclesiastical Consistory is operating, made up of 5 members; each of them may have an 
alternate, being chosen by the National Ecclesiastical Assembly (Adunarea Na�ional� 
Bisericeasc�) and approved by the patriarch for a 4 year period.  

The Central Ecclesiastical Consistory dealt with disciplinary and juridical matters 
arrived via appeal to the Eparchial Consistories. The appeals against defrocking are judged 
by the Holy Synod in the case of their admission, the cause being judged by the Central 
Ecclesiastical Consistory. 

In the Eparchial Consistory, the accusation is presented by the eparchial inspector, and 
in the Central Consistory, by the general ecclesiastical inspector.  

The Regulations for the Organization of the Monastic Life and the Administrative and 

Disciplinary Functioning of the Monasteries, of 1953, foresaw the creation of Eparchial 

Monastic Consistories for every Eparchy, made up of 3 archimandrites appointed by the 
bishop for a period of 4 years and a Central Monastic Consistory made up of 5 
archimandrites, one for each Metropolitan Bishopric. Both of these tribunals follow the norms 
respectively of the Eparchial Consistories and of the Central Ecclesiastical Consistory. 

Based on Article 155 of the Status for the Organization and Functioning of the Romanian 

Orthodox Church, with the modifications and additions brought by the Decision of the Holy 
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Synod no. 8561/25 October 2011, in the Romanian Orthodox Church, the highest disciplinary 
and judicial tribunals for the secular and monastic clergy are the Superior Ecclesiastical 

Consistory and the Monastic Superior Consistory. They judge the appeals against the defrocking 
decisions made by an Eparchial Consistory or a Monastic Eparchial Consistory and maintained 
in appeal by a Metropolitan Consistory or a Monastic Metropolitan Consistory.14 

Each consistory is made up of 6 titular clergy members and just as many substitute 
members coming from each metropolitan bishopric, being designated by the respective 
Metropolitan Synod. They - according to art.155, al.3) and art.150, al. 4) of the Status of the 
Romanian Orthodox Church - need to cumulatively meet several conditions: 1st rank in 
priesthood, doctors, owners of a master or bachelor degree in theology, with canon and 
juridical knowledge.15 

 
 

4. Conclusions 
 

Being an independent ecclesiastical social body, the Church has legislative and 
jurisdictional power. Even though in its being it relies on grace, in order to attain its goal it 
also needs the juridical element allowing the existence of juridical relations among its 
members, or in the case of the relations with other social institutions. The Church exerts its 
legislative and juridical power only on its members, namely only on those who have 
become Christians through baptism and faithfully hold on to the Christian Credo, keeping a 
relation of full communion with the other Christians. Those who infringe, out of different 
reasons, the juridical norms, the truths of faith and the moral principles foreseen by the 
Church need to submit themselves to the penalties applied by the Church authority, by 
means of its competent bodies mentioned above. 
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